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EXAMINING ENFORCEMENT OF CRIMINAL IN- 
SIDER TRADING AND HEDGE FUND ACTIV- 
ITY 


TUESDAY, DECEMBER 5, 2006 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:32 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter, 
Chairman of the Committee, presiding. 

Present: Senators Specter and Grassley. 

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. 

SENATOR FROM THE STATE OF PENNSYLVANIA 

Chairman Specter. Good morning, ladies and gentlemen. The 
Judiciary Committee will now proceed with this hearing on enforce- 
ment of insider trading and the issue of hedge funds, where we 
now find enormous growth, to more than $1 trillion a year, some 
30 percent of the U.S. stock transactions. 

Sarbanes-Oxley had included in it provisions for criminal law en- 
forcement which came out of hearings from the Judiciary Com- 
mittee, and this is the third in a series of hearings by the Judiciary 
Committee into this very important subject. 

We have circulated draft legislation which will be the subject of 
comment here today. A concern about Federal court decisions pro- 
hibiting coordination between the Securities and Exchange Com- 
mission and the Department of Justice invalidating two criminal 
prosecutions. A question arises as to why that should be. What is 
the problem with having the SEC and the Department of Justice 
coordinate? 

We find that the whistleblower provisions of existing law have 
not been utilized by the Securities and Exchange Commission, and 
the draft legislation has a proposal to make awards at the discre- 
tion of the Attorney General in substantial amounts to whistle- 
blowers who have proceeds going to the Federal Government by 
way of fine or settlement or other enforcement mechanisms. 

And with the development of the hedge funds so that there are 
many who are now investing, the so-called smaller investors, the 
issue arises as to whether there ought to be regulation. That is 
really essentially a matter for the Banking Committee, and I have 
talked to Senator Shelby, the Chairman, about that. 

The Judiciary Committee is making an inquiry, as is the Finance 
Committee, led by Chairman Senator Grassley, who is also a mem- 
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ber of this Committee. And the draft legislation has a provision 
which would call for regulation where there are pension funds in- 
volved. Those are subjects which we are going to be considering in 
the course of today’s hearing. 

The issue of the investigation into charges brought by Mr. Gary 
Aguirre has attracted the attention of the Committee. There are a 
number of factors which raise issues. We have had the unusual re- 
sult of Mr. Aguirre being involved in a very important SEC inves- 
tigation and having favorable evaluations of his job and two pay 
raises, and then when he presses an investigation to have suddenly 
a re-evaluation as to what he has been doing and to have him ter- 
minated. 

We have another investigator in the SEC expressing concerns 
about the nature of the investigation, what has been happened, 
and submits an e-mail after being asked to be relieved of his re- 
sponsibilities that there is something smelly going on. 

Then you have no action taken by the SEC until the Senate in- 
vestigation is initiated. You have the deposition taken of Mr. Mack 
long after it might have been taken in the ordinary course of busi- 
ness, and, curiously, 5 days after the statute of limitations has run. 

You have the Inspector General of the SEC closing out an inves- 
tigation without interviewing Mr. Aguirre. A little hard to under- 
stand that kind of investigative technique. 

What is the explanation? Well, that is something that this Com- 
mittee is going to try to find out. At best, it looks like extraor- 
dinarily lax enforcement by the Securities and Exchange Commis- 
sion. That is at best. And at worst, it has the overtone of a possible 
coverup. And those are difficult matters to ascertain, but we are 
dealing here with a very, very important subject. 

We are dealing with communications between individuals where 
there appears to be inside information on a pending merger and 
some $11 million is gained by transactions related to that. And the 
matter is referred to the SEC, and nothing is done for 2 years. 
Then finally, when the investigation by Mr. Aguirre is picked up, 
those events occur. 

Well, maybe it is just smoke and maybe there is no fire, but 
where you have hedge funds with as dominant a role as they are 
playing in the economy, more than $1 trillion, and their expansive 
nature in picking up smaller investors, pension funds, and this 
Committee is charged with oversight on enforcement, these are 
very, very important matters. 

In reviewing the orderly sequence for today’s hearing, I had 
wanted the witnesses who were at the table now as to panel one, 
but I believe it would be more efficient to alter the presentation. 

So we are going to hear first from Associate Deputy Attorney 
General Ronald Tenpas and Connecticut Attorney General Richard 
Blumenthal. So if you gentlemen would step back, and Mr. Tenpas 
and General Blumenthal will step forward, and Ms. Linda 
Thomsen will be in the second panel. 

Our first witness this morning will be Connecticut Attorney Gen- 
eral Richard Blumenthal, an outstanding record in public service, 
having served in the Connecticut State Senate, State House of Rep- 
resentatives, and as a U.S. Attorney for the District of Connecticut, 
was law clerk to Justice Harry Blackmun, formerly assistant to 
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Senator Abraham Ribicoff, and Presidential assistant to Daniel 
Patrick Moynihan before he became a Senator; Phi Beta Kappa 
graduate of Harvard and law school from Yale and editor of the 
Yale Law Journal. Pretty good pedigree, Mr. Blumenthal. We wel- 
come you here and look forward to your testimony. 

STATEMENT OF RICHARD BLUMENTHAL, ATTORNEY GEN- 
ERAL, STATE OF CONNECTICUT, HARTFORD, CONNECTICUT 

Mr. Blumenthal. Thank you very much, Mr. Chairman. I appre- 
ciate this opportunity to be with you again, and I want to thank 
you, as Chairman of this Committee, as well as the Committee 
itself for its leadership in this absolutely critical area, focusing not 
only on the specific instance — that you have just outlined so well — 
of potential problematic laxity in investigation, but also on the 
more general problems that arise with respect to hedge funds. And 
with your permission, I would like to present a much abbreviated 
version of my testimony and then have the full text entered in the 
record. 

Chairman Specter. Attorney General Blumenthal, your full 
statement will be made a part of the record, as will all other state- 
ments, and we appreciate your summarizing. 

Mr. Blumenthal. Thank you. 

As you very correctly observed, hedge funds have become more 
and more retailed in the financial markets to investors who are no 
longer the wealthy and sophisticated individuals who once were 
viewed as the sole kind of investors in hedge funds, and now the 
$1 trillion and 9,000 hedge funds that are involved in this industry 
span a much broader section of the American public. 

But, equally important, they involved investment vehicles and in- 
struments such as credit default swaps and increasing use of public 
offerings, bonds and so forth, that can impact the markets. 

The investments in commodities, as we saw with Amaranth, can 
have a huge, sweeping effect on those markets and potentially for 
good, but also for ill. And so I think that the emphasis in the draft 
discussion bill on greater disclosure of risk strategy and of other 
very relevant factors in operation of hedge funds is absolutely going 
in the right direction. 

I want to emphasize also the importance of protecting whistle- 
blowers, and I think that point is directly relevant to the specific 
subject relating to Pequot Capital that brings us here today or has 
elicited the Committee’s attention. 

The kinds of rewards for whistleblowers we have found in our in- 
vestigation, protection for people who are willing to risk their lives 
and livelihoods, their careers and reputations, is critical, and the 
idea of providing, for example, 30 percent of any sort of civil fines 
and penalties, as a maximum 30 percent, as much as 30 percent, 
is a very, very promising concept, and I think in my view, based 
on my experience in our investigation, is a very worthwhile avenue 
to pursue. 

I want to also emphasize the importance of concurrent jurisdic- 
tion — it is mentioned in my testimony, but I think, again, it is an 
area that acquires even greater importance in light of the potential 
problems in the Pequot Capital investigation by the SEC — concur- 
rent jurisdiction that enables States to be active participants and 
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partners, but also empowered to conduct their own investigations 
in this area if necessary has been one of the lessons, I think, in 
recent history, whether in securities, insurance, environment, the 
role of States in active, aggressive law enforcement where the Fed- 
eral Government, either purposely or inadvertently, abandons the 
field or fails to be sufficiently aggressive is a lesson that I think 
is applicable here as well. 

The kinds of experiences we have had in Connecticut with hedge 
funds, whether Amaranth or Bayou, others obviously across the 
country where there have been failures, I think emphasize the im- 
portance of that concurrent jurisdiction where States like Con- 
necticut which have a very heavy representation of hedge funds 
can be an active participant is very important, in my view. 

And, finally, I want to just emphasize one very important feature 
of changing the law that I think should be examined by the Com- 
mittee. Raising the net worth or income levels that are required for 
participation in hedge funds is one of the most important steps 
that this Committee could take or that the SEC could take, because 
it will raise the bar, so to speak, and enable investors themselves 
to be of the type that can do their due diligence, that will have the 
assets and the sophistication that hedge funds initially were sup- 
posed to provide, and that hedge fund investors were supposed to 
have. 

And so I would suggest, for example, that the net worth require- 
ments be raised to $2 million — presently they are $1 million — or 
higher, and that the minimum income requirements for investors 
be raised far higher than the $200,000 now, as an alternative to 
that $2 million, perhaps on the order of $500,000. 

These numbers are illustrative, as I indicate in my testimony, 
but, again, such requirements would help ensure that hedge fund 
investors are capable of doing the due diligence and assessing the 
risk that informed hedge fund participation requires. 

I want to again thank the Committee for giving me this oppor- 
tunity and look forward to continuing my contribution as someone 
who comes from a State where hedge funds are a big part of our 
economy. We want there to be Federal action rather than a patch- 
work of different State rules or guidelines. 

We want the Federal Government to take the lead because we 
want to avoid disadvantaging hedge funds in any single State, and 
instead we should have uniform national rules, stronger protections 
for investors in disclosure and accountability than we do now. 

Thank you. 

[The prepared statement of Mr. Blumenthal appears as a sub- 
mission for the record.] 

Chairman Specter. Well, thank you. Attorney General 
Blumenthal. We appreciate your coming back to testify, and we ap- 
preciate what you are doing on the State level, and we thank you 
for being with us. 

We have been joined now by Senator Grassley, who, as I had 
mentioned earlier, has taken the lead with the Finance Committee 
on inquiries into what is happening with hedge funds. He is 
chairing another hearing, so since he is a distinguished member of 
the class of 1980, one of the two remaining members of that class, 
I am going to yield to him at this time. 
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STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR 
FROM THE STATE OF IOWA 

Senator Grassley. Thank you. I appreciate your courtesies. I 
also appreciate your continued cooperation that you have given 
with my Committee in working on this issue. 

I also ought to appreciate the cooperation of the Securities and 
Exchange Commission, and particularly Chairman Cox, in pro- 
viding documents, information, and witnesses to both the Finance 
and Judiciary Committees during this investigation. 

The SEC is recognizing the constitutional responsibility of Con- 
gress to conduct oversight of Federal agencies. A lot of other Fed- 
eral agencies, especially Health and Human Services and the Jus- 
tice Department, could learn a lot from this good example set by 
the SEC. 

Now, today’s hearing is the second by this Committee relating to 
penalties for criminal enforcement of illegal insider trading, and 
the third that has discussed the evolving role involving hedge 
funds. 

And so I want everybody to know that I share Chairman Spec- 
ter’s concerns about the extent of insider trading and its impact on 
public confidence in the fairness and integrity of the stock market. 

This Committee has jurisdiction over criminal laws, and with to- 
day’s hearing we need to see if the laws on the books are strong 
enough to see that they are enforced in a way that Congress in- 
tended. 

We are also here today to discuss allegations brought by the 
former SEC Attorney Gary Aguirre. His allegations led to a joint 
Finance/Judiciary Committee investigation on whether there was 
retaliation against this SEC lawyer for his role in the investigation 
of a large hedge fund. The Senate investigation also focused on the 
original investigation of these allegations by the Inspector General 
of the SEC. 

Today we will hear about findings from the Senate Committees’ 
investigation along with information learned through witness inter- 
views and an extensive review of SEC documents. We will dig into 
why the Inspector General failed to uncover important evidence 
corroborating many of these allegations. 

We will also question Mr. Aguirre’s supervisors about the debate 
that went on inside the SEC about whether and when to ask a 
high-profile Wall Street executive some key questions during its in- 
sider trading investigation. 

The resistance of the SEC to taking Mr. Mack’s testimony until 
after the press and Congress put a spotlight on issues raised seri- 
ous questions for me about whether captains of industry get the 
same treatment as regular investors or whether they get treated 
with kid gloves. 

Finally, we will question Mr. Aguirre’s supervisors about the 
SEC’s personnel process and why they created an alternative nega- 
tive evaluation of Mr. Aguirre that was not submitted into his per- 
sonnel file until after they fired him. 

I would like to hear how they can square that with his original 
positive evaluation and the pay increases that he got. It looks like 
that negative evaluation was only created after Mr. Aguirre started 
complaining to his supervisors that it was unfair to treat John 
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Mack differently than the SEC would treat an average investiga- 
tion in the same situation. That is not a legitimate reason to go 
back and change an employee’s performance evaluation. 

These issues point to problems within the agency that distract 
from the core mission of protecting investors. This hearing can 
kick-start some necessary changes at the SEC. This hearing is 
about finding solutions as well as exposing problems. 

I thank you, Mr. Chairman. I will be back to ask questions. 

[The prepared statement of Senator Grassley appear as a sub- 
mission for the record.] 

Chairman Specter. Thank you very much, Senator Grassley. 
Thank you for your leadership and extensive work this on this im- 
portant subject. 

Senator Grassley. Thank you. 

Chairman Specter. We now turn to Associate Deputy Attorney 
General Ronald Tenpas, who has responsibilities including coordi- 
nating work by the President’s Corporate Fraud Task Force and re- 
viewing policy proposals related to preventing and punishing 
crimes in the corporate world. 

Previously, Mr. Tenpas was U.S. Attorney for the Southern Dis- 
trict of Illinois and an Assistant U.S. Attorney in both the Middle 
District of Florida and the District of Maryland. He clerked for 
Chief Justice Rehnquist and Judge Poliak of the Eastern District 
of Pennsylvania; bachelor’s degree from Michigan, law degree from 
the University of Virginia, and a Rhodes scholar. 

Thank you for being with us today, Mr. Tenpas, and the floor is 
yours. 

STATEMENT OF RONALD J. TENPAS, ASSOCIATE DEPUTY AT- 
TORNEY GENERAL, DEPARTMENT OF JUSTICE, WASH- 
INGTON, D.C. 

Mr. Tenpas. Thank you. Senator Specter. Thank you for the op- 
portunity to be back and talk again about this issue. 

I thought in my opening I would focus my remarks on the bill’s 
criminal provisions, the draft bill that you have shared with us, 
and try to highlight the effect some of those provisions would have 
on our criminal enforcement efforts. 

As we discussed in my prior appearance here, there is a division 
of labor in this arena between the civil and criminal enforcement 
effort, with DOJ having the lead in the criminal enforcement 
arena. 

Let me start my discussion with Section 4 of the bill. This section 
would amend Title 18, Section 1348, by adding a new subsection 
(b) that would expressly prohibit insider trading. 

We believe it could be helpful to put insider trading offenses on 
a firmer statutory footing than they now stand, which is really as 
a species of judicially recognized Title 15 offenses where Title 15 
prohibits schemes to deceive associated with the offering and sale 
of securities. So creating some statutory clarity here in that court- 
created arena could be helpful to us. 

We do have a number of concerns about the specifics reflected in 
the bill. For example, the section is entitled “Willful misuse of ma- 
terial nonpublic information.” Yet the new paragraph (b)(2)(l)(A) 
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incorporates a “knowingly” standard, while paragraph (h)(2)(l)(B) 
provides no explicit scienter requirement. 

The new subsection (b) as currently worded introduces at least 
two substantial changes from current law. It eliminates the ele- 
ment that a person who is charged with insider trading be shown 
to have a “duty” with respect to that information. 

We have concerns that eliminating this requirement potentially 
subjects to criminal sanctions those who might innocently come by 
valuable information and trade on it. Conversely, the draft bill es- 
sentially adds a new affirmative defense that trading on inside in- 
formation is acceptable if that information was “gained 
by... research and skill.” 

Such a formulation will make it more difficult to prove insider 
trading than is the case under current law where no such defense 
exists. Similarly, some of the phrases, such as “of a specific nature” 
and the phrase “significant factor,” which are included in the legis- 
lation, would impose burdens that we do not currently face, and so 
give us concern. 

We think perhaps a better model may be to look to the definition 
of “insider trading’ that the SEC has already promulgated through 
its regulatory process and then build from that if any adjustments 
are necessary. Obviously, we would be happy to work with you and 
other members of the Committee on such an effort going forward. 

Similarly, in Section 4, paragraph (c), we welcome the effort to 
make clear the Department’s authority to investigate insider trad- 
ing offenses and to do so in a manner that involves express coordi- 
nation with our partners at the SEC. 

As you noted, there have been a couple of court decisions in this 
arena recently, and the United States has appealed one of those de- 
cisions that has, unfortunately, created potential barriers to the 
conduct of parallel investigations. 

Thus, while we welcome the thrust of the effort to cure some of 
this, we would urge that any final decisions on how to respond be 
made after the appellate court releases its decision so that we can 
ensure that any legislation provides as comprehensive a fix as pos- 
sible in light of where the law will stand at the time of that deci- 
sion. 

Even as that section is framed right now, there are things that 
we would hope to have a chance to work with you and the Com- 
mittee on to perhaps tweak a bit. Proposed paragraph (c)(2) of Sec- 
tion 1348 would provide that neither the Attorney General nor any 
other Federal agency would have a duty to disclose any investiga- 
tion or to disclose any contacts made with a companion agency to 
“request or receive evidence,” is the language in the bill. 

But we have traditionally coordinated our efforts with the SEC 
through more than just requesting or receiving evidence. Thus, this 
language might be argued to cut back on rather than to confirm 
the proprietary of some of these traditional coordination efforts. 

And, similarly, the language in the proposed bill applies only to 
investigations of violations of “this section,” i.e.. Section 1348 of 
Title 18. Yet we continue to have parallel proceedings that involved 
other criminal provisions of Title 18 and Title 15, which could be 
equally frustrated or affected by these court decisions. And so. 
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again, we would be concerned about some of the particular lan- 
guage contained in the bill. 

Let me also briefly turn to Section 5, the section to create incen- 
tives for private citizens to report and assist in the investigation 
of insider trading. We always welcome the assistance of private 
citizens who report criminal acts. 

However, giving such substantial financial incentives to individ- 
uals to make criminal allegations would be a fairly dramatic depar- 
ture from past practice in the criminal arena and will introduce 
new complexity for us and, thus, raise concerns. 

Such financial incentives may produce not only meritorious alle- 
gations that are helpful, but also false allegations that can result 
in individuals being false accused. 

It will be important grist for impeachment of key government 
witnesses, and we are concerned about whether the factors the 
statute indicates should be considered in fashioning a reward 
amount are meant to be exhaustive or only illustrative. 

For example, we think it would be significant to consider wheth- 
er the person who provides the information was himself complicit 
in the crime, and that is not a factor that is identified as a factor 
for consideration. 

Let me conclude there. I have laid out in more detail in the writ- 
ten testimony other examples of specifics that we observe we would 
like the opportunity to work with the Committee on further. 

Thank you. 

[The prepared statement of Mr. Tenpas appears as a submission 
for the record.] 

Chairman Specter. Thank you very much, Mr. Tenpas. 

I will include in the record at this point a statement from Mr. 
John P. Wood, Chief Executive Officer and Chairman of the Board 
of the Telus Corporation, a four-page analysis favoring the draft 
legislation. 

[The prepared statement of Mr. Wood appears as a submission 
for the record.] 

Chairman Specter. Mr. Tenpas, the jurisdiction of the Judiciary 
Committee led to the enactment of 18 United States Code 1348 
Criminal Code in 2002, and the question I have for you at the out- 
set is: How many indictments have been brought under that stat- 
ute? 

Mr. Tenpas. We have brought just over 50. I think the number 
is around 53, 54, something in that neighborhood. 

Chairman Specter. And how many of those involved insider 
trading? 

Mr. Tenpas. We do not have a good way to measure that. Sen- 
ator. 

Chairman Specter. Why not? 

Mr. Tenpas. Because as I alluded to earlier, insider trading is a 
species of schemes to defraud, and so we simply — in our statistical 
programs that track this, we track the statute that has been 
charged. We do not necessarily track sort of the underlying theory 
that has been used. Is it insider trading? Was it accounting fraud 
or any of the other kinds of things that might be a violation of the 
statute? 
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Chairman Specter. Mr. Tenpas, insider trading is sufficiently 
important so that I think it would he very useful to this Committee 
if you would make that identification, because that is a little dif- 
ferent species. So would you endeavor to do so? 

Mr. Tenpas. We will do so. 

Chairman Specter. Mr. Tenpas, just last Thursday, on Novem- 
ber 30th, Mr. Michael Tom of Global Time Capital Growth Hedge 
Fund was given 3 years’ probation in Boston involving a trading tip 
that Citizens Bank would be acquiring Charter One Financial. He 
made a $750,000 profit on that transaction and got 3 months’ pro- 
bation. Is that sentence adequate? 

Mr. Tenpas. I am not — 

Chairman Specter. You have been an Assistant U.S. Attorney in 
two districts, a U.S. Attorney in one district. The assistant prosecu- 
tors have a pretty good feel for that, and I recall my days as an 
Assistant D.A. Three months’ probation for $750,000? That is more 
than you get paid, $250,000 a month. What do you think? 

Mr. Tenpas. I am simply not familiar with the specifics. We 
would be happy to go back and look at it and advise the Committee 
of what went into fashioning that sentence. Obviously, as you are 
aware, the sentence ultimately is determined by the court, and I 
am not — 

Chairman Specter. Oh, is that so? 

Mr. Tenpas. I am not certain whether the United States made 
a particular recommendation in that case or not. 

Chairman Specter. Well, is there any coordination on DOJ rec- 
ommendations? The Department of Justice does make rec- 
ommendations. We do know that it is up to the judge. 

Mr. Tenpas. Certainly the United States Attorney’s Office will — 
the prosecutor assigned to the case will typically make some — give 
some indication at the sentencing of the appropriate sentence. 

Chairman Specter. Well, that is a pretty big case. I would have 
thought that you would have had some familiarity with that. You 
are in a key position. Aren’t those matters brought to your atten- 
tion for your input? 

Mr. Tenpas. A case of that magnitude would not necessarily or 
routinely — 

Chairman Specter. What magnitude would it take? 

Mr. Tenpas. It is usually going to be bigger than that, in the sev- 
eral millions of dollars. Our U.S. Attorney’s Offices routinely han- 
dle matters in which the loss or the fraud is in the hundreds of 
thousands of dollars, and so a case of that magnitude, given what 
you have described, is not something that I would routinely expect 
to come to officials in Washington. 

Chairman Specter. Mr. Tenpas, let me suggest to you that 
$750,000 is si^ificant and that it is a very bad sign to get 3 
months’ probation on that kind of a case. 

Attorney General Blumenthal, there has been the overall ap- 
proach that voluntary procedures within the industry would be suf- 
ficient, and after the Long Term Capital Management collapse 8 
years ago, voluntary industry changes were implemented to control 
potential abuses in hedge funds. 

And then as you noted in your testimony. Amaranth came along 
recently, some $9 billion in losses. How do you evaluate the overall 
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approach that the industry can regulate itself, that the bank’s in- 
volvement puts them sufficiently at risk so that they will make 
independent inquiries and that it is not necessary to have govern- 
mental regulation? 

Mr. Blumenthal. I think that there is a growing consensus 
within the hedge fund industry that measures to require greater 
transparency are inevitable and necessary. The voluntary self-polic- 
ing I think continues to put at risk lenders to the hedge funds, 
commodity markets, as well as individual investors that now in- 
clude pension funds, university endowments, a much broader cross- 
section of the investing public. 

Chairman Specter. When you mention voluntary procedures, 
just what does that involve? 

Mr. Blumenthal. Essentially it involves primarily the investor 
doing the due diligence and getting from the hedge fund informa- 
tion that is thought necessary about investment strategies, types of 
investments, degrees of return, past performance, baseline perform- 
ance, compensation for hedge funds managers — all of the key areas 
that are identified in your proposed draft bill. 

And I think that is one of the very central points about this draft 
bill, that it identifies that information, through Subdivisions A, B, 
C, D, E, the investment objectives and strategies, the risks, the 
side agreements, the extent of audits. 

I think those are the key pieces of information that right now, 
to answer your question directly, are voluntarily provided, sup- 
posedly, by the hedge funds. The problem is that a lot of the inves- 
tors, even some of the largest pension funds and endowments and 
others that should have that analytical ability, simply either lack 
it or are not provided with complete information. And right now 
there really is not the kind of oversight and scrutiny that this bill 
envisions for that truth-telling process, that disclosure. 

Chairman Specter. Did Amaranth involve pension funds? 

Mr. Blumenthal. There were pension funds that lost money in 
Amaranth. Indeed, I believe one in California lost about $87 mil- 
lion, the pension funds of one of the cities in California. 

And as you know also. Amaranth involved use of the electronic 
trading issues through the intercontinental exchange that right 
now is not subject to the kind of disclosure requirements that 
NYMEX is. So that is another area where hedge funds are involved 
in practices where more disclosure should be required by — 

Chairman Specter. Were small investors involved in Amaranth 
as well? 

Mr. Blumenthal. I know some of them personally. Amaranth 
was and continues to be a Connecticut hedge fund. I think it is now 
non-operational, but many smaller investors in my own community, 
in Greenwich-Stamford, Connecticut, generally, were involved in 
Amaranth, as they were involved in Bayou. 

Chairman Specter. Do you have any idea of how much they 
lost? 

Mr. Blumenthal. Well, the total losses probably were in the 
range of $6 billion out of the $9 billion that Amaranth had because 
$6 billion was approximately the amount that was invested in nat- 
ural gas futures. But some of these were losses of life savings and 
some on the part of people who couldn’t afford to lose them. 
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Chairman Specter. And when you talk about small investors, 
how do you define “small”? 

Mr. Blumenthal. Well, a small investor would, in my view, he 
anyone who cannot afford to lose the amount invested, and in dif- 
ferent communities it may he different amounts. 

Right now the million-dollar net worth threshold for an accred- 
ited investor in parts of Connecticut, New York, New Jersey, Penn- 
sylvania, many areas of our country, is still a small investor, hut 
many of the investors that I have in mind have net worths well 
helow that $1 million. 

Chairman Specter. Mr. Tenpas, what is your evaluation of the 
adequacy of these so-called voluntary industry practices to safe- 
guard against inappropriate practices by hedge funds? 

Mr. Tenpas. I think that is a little beyond the Department’s ken. 
The President’s Working Group on Financial Markets that is 
chaired by the Treasury Department includes the SEC, the Federal 
Reserve, and the CFTC is really the group that is looking at that, 
understands those markets and the way they work better than we 
do. And so I think I would have to defer to that group of folks to 
give you a sensible evaluation. 

Chairman Specter. Well, OK. Let’s come back squarely within 
your so-called ken. On the parallel investigations by the SEC and 
the Department of Justice, you do favor a change in the law or a 
specification in the law to deal with the Federal court decisions 
which have stricken prosecutions on the ground that it was inap- 
propriate to have parallel or coordination between the SEC and the 
Department of Justice? 

Mr. Tenpas. We would welcome, I think, some clarification. We 
think those cases were wrongly decided, so I would be reluctant to 
say that we think a change in the law is needed. There have been 
a couple of cases decided since the Stringer case that have rejected 
some of the language in Stringer and the Scrushy case. So I am not 
sure we need a change, but we need some clarification that the 
view we have taken is, in fact, the correct view of — 

Chairman Specter. Clarification that you can have parallel in- 
vestigations appropriately. 

Mr. Tenpas. Yes. I think clarification that the Department and 
the SEC or other similar regulatory agencies can communicate 
with each other about and coordinate their investigations for ap- 
propriate purposes. 

Chairman Specter. When you mention that we ought to await 
the decision by an appellate court, what is the status there? How 
long do we have to wait? 

Mr. Tenpas. It is still being briefed. Oral argument has not been 
held, so it would probably be, at best, sometime this spring, early 
summer. It is in the Ninth Circuit so it is a little hard for us to 
predict how long they would have it under advisement. 

Chairman Specter. So you think it might happen sometime next 
year. 

Mr. Tenpas. I think so. 

Chairman Specter. Congress has a pretty good record at wait- 
ing, even without a specific reason, but I think this is something 
we really ought to be acting on. 
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Attorney General Blumenthal, you talk about protecting whistle- 
blowers. I agree with you. It is not easy to come forward and to 
make an identification, but it is indispensable to have real law en- 
forcement. You are a prosecutor. Mr. Tenpas was. We know from 
our common experience how hard it is to gather this information 
which is done behind closed doors and in secrecy. 

Do you think the current protections for whistleblowers are ade- 
quate? 

Mr. Blumenthal. Overall, I think not, Mr. Chairman. I think 
there needs to be a stronger shield, protection against retaliation, 
indirect as well as overt, and direct forms of revenge or retaliation. 

Often, as you know, they can be subtle, pernicious, but long-last- 
ing on a person’s career. We see it at the State level, obviously, 
which is the arena where I practice now. Just yesterday, as a mat- 
ter of fact, my office produced a report that culminated a 13-month 
investigation of the Internal Affairs unit of our State Police that re- 
sulted from State Troopers themselves having the courage and con- 
viction to come forward with complaints about a system that was 
in disarray. 

And we have protected those whistleblowers. We are able to do 
so as best we can at the State level. But we need the kind of re- 
wards, I think, and incentives that your draft bill proposes. 

As well as the shield, we need the kind of incentives that will 
provide a financial security — maybe the best way to characterize 
it — for people who come forward and take the risk that government 
may not be able to protect them. 

We saw it in the tobacco cases where we were guided initially by 
whistleblowers, now well known, but, arguably, the States would 
not have had the evidence and the guidance that we needed there 
without whistleblowers from the tobacco industry. Again and again 
what we see is not just disclosure of information, but also providing 
a road map. 

As you know from your prosecutorial days, and I am sure Mr. 
Tenpas does as well, one of the classic tactics of potential defend- 
ants is to deluge prosecutors with documents. Having a road map, 
having someone to guide that effort, to pinpoint the documents that 
are critical, often is invaluable. And, again, whistleblowers provide 
that service. 

So I apologize for the long-winded answer, but I believe that a 
greater measure of protection, as you have sought, as the Com- 
mittee is seeking to do in this bill, is absolutely vital. 

Chairman Specter. That is not long-winded at all, Mr. 
Blumenthal, by Senate standards. 

[Laughter.] 

Chairman Specter. Well, thank you very much, Mr. Tenpas and 
Attorney General Blumenthal. We very much appreciate your testi- 
mony. 

Mr. Tenpas, if you would followup on those outstanding issues, 
and. Attorney General Blumenthal, keep going. 

Mr. Blumenthal. Thank you very much, Mr. Chairman. 

Mr. Tenpas. Thank you. 

Chairman Specter. Thank you very much. 

We will now turn to Mr. Aguirre, Mr. Stachnik, Mr. Hanson, Mr. 
Kreitman, Mr. Berger, Mr. Ribelin, and Ms. Thomsen. 
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At this point I will put into the record a lengthy analysis of six 
pages by Mr. Mark Kasowitz of the Alliance for Investment Trans- 
parency, dated September 4, 2006, in support of the draft legisla- 
tion. 

[The prepared analysis of Mr. Kasowitz appears as a submission 
for the record.] 

Will all of you please stand for the administration of the Oath? 
Raise your right hands. Do each of you solemnly swear that the 
testimony you will give before this Committee will be the truth, the 
whole truth, and nothing but the truth, subject to the laws on per- 
jury? 

Mr. Aguirre. I do. 

Mr. Stachnik. I do. 

Mr. Hanson. I do. 

Mr. Kreitman. I do. 

Mr. Berger. I do. 

Mr. Ribelin. I do. 

Ms. Thomsen. I do. 

Chairman Specter. May the record show that each of the wit- 
nesses has said “I do.” 

Mr. Aguirre, thank you for returning to testify before this Com- 
mittee. Mr. Aguirre is a former senior counsel with the Division of 
Enforcement in the Securities and Exchange Commission, has 
nearly 40 years of litigation experience, including the areas of con- 
struction disputes, environmental regulations, securities litigation, 
and criminal defense; published many scholarly legal articles, in- 
cluding one arising from litigation from the Enron debacle and the 
application of Section 10(b) of the Securities Act for fraud; bach- 
elor’s degree in politics and a law degree from the University of 
California at Berkeley; a master of fine arts from UCLA and a 
master of law from Georgetown University Law Center. 

Thank you for being with us, Mr. Aguirre, and we look forward 
to your testimony again. 

STATEMENT OF GARY J. AGUIRRE, FORMER INVESTIGATOR, 
SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, D.C. 

Mr. Aguirre. Thank you. Senator Specter. I would like to ex- 
press my gratitude for the time that your staff has taken to look 
into this matter and your leadership in looking into this matter. 

Before I touch on the Pequot case, I would like to speak briefly 
about the SEC’s track record on the subject you are looking at. The 
SEC has brought — and I am talking, of course, about insider trad- 
ing investigations of hedge funds, and specifically those that re- 
sult — 

Chairman Specter. Mr. Aguirre, is your microphone on? 

Mr. Aguirre. I will move a little closer. Specifically about SEC 
cases that have been filed against hedge funds for insider trading. 
It is a short record. There are six cases. Three of those cases are 
PIPEs cases. PIPE transactions are a filament, a tiny, tiny, thin as- 
pect of our capital markets. Last year they were $20 billion. Com- 
pare that, for example, with our merger and acquisitions market, 
which is $1.46 trillion. Half the focus was on this. 

On all the other types of insider trading, whatever it is — merg- 
ers, acquisitions, tips before earnings, tips before drugs — every- 
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thing else, there are three cases. The total recovery in those three 
cases is $110,000. That is the track record of the SEC in pursuing 
insider trading with the exception of the PIPEs cases, and in the 
PIPEs cases they recovered $25 million. 

Now, those three cases deserve a little more comment. Two of 
them involved tiny, tiny hedge funds, and the third, it took them 
5 years to file a case. 

Now, I would like to talk for a moment about the Pequot case, 
and in particular on the date of June 14th. On that date, I was 
meeting with Mr. Hanson and Mr. Kreitman. I was reviewing for 
them the status of the case at that moment. I had reviewed the 
status of the evidence involving Pequot itself, Mr. Samberg, and as 
well as Mr. Mack. That day, they authorized me to meet the next 
day with the FBI and the U.S. Attorney and present the same facts 
to initiate a criminal investigation. 

Now, that is a serious matter. That is why I was so shocked 
when, 9 days later, they would not permit the issuance of an ad- 
ministrative subpoena for Mr. Mack’s testimony. Of course, some- 
thing had changed during those 9 days. 

On June 23rd, the Wall Street Journal announced that Mr. Mack 
would be a candidate as the CEO for Morgan Stanley. On June 
22nd or 23rd, Mr. Hanson explained to me that I could not issue 
that subpoena for Mr. Mack for one reason, and he gave me only 
one reason, and that reason was his powerful political contacts. 

Chairman Specter. Mr. Hanson told you that? 

Mr. Aguirre. Face to face, twice that week. 

Now, that event was followed very quickly by a phone call from 
Morgan Stanley in which I was told by Morgan Stanley’s compli- 
ance officer, “We’ve got a problem with Mr. Mack if you guys are 
going to go after him.” 

That investigation vanished in a week, and in that same 7 days, 
Mr. Mack went from a candidate for CEO to CEO. The rest of my 
time I continued minding the evidence against Mr. Mack. I contin- 
ued presenting that evidence. And every time I presented it, the 
bar went up another notch and the bar went up another notch. 
And, finally, it was a 9-foot bar. 

I would like to say just a few words about my evaluations. They 
were touched on by Senator Grassley, the remarkable way I had 
a re-evaluation out of nowhere. I read this morning the testimony 
that has come in from the SEC and the attacks. I have not seen 
a single piece of paper backing anything that they have said 
through my history with the SEC, and I have been trying to get 
them through FOIA and Privacy Acts. 

Thank you. I think my time has run out. 

[The prepared statement of Mr. Aguirre appears as a submission 
for the record.] 

Chairman Specter. Thank you, Mr. Aguirre. 

Mr. Hanson, I am going to go to you out of order so that you will 
have a prompt opportunity to respond to Mr. Aguirre’s statement 
that he and you face to face had an exchange where, according to 
Mr. Aguirre’s testimony, you told him not to proceed with an ad- 
ministrative subpoena as to Mr. Mack because, as Mr. Aguirre puts 
it, of his powerful political contacts. The floor is yours, Mr. Hanson. 
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STATEMENT OF ROBERT B. HANSON, BRANCH CHIEF, DIVI- 
SION OF ENFORCEMENT, SECURITIES AND EXCHANGE COM- 
MISSION, WASHINGTON, D.C. 

Mr. Hanson. Thank you, Senator Specter. I did not say that to 
Mr. Aguirre, as he states. I have no recollection of making that 
statement. In fact, I had no knowledge at all about Mr. Mack’s po- 
litical connections at that point. 

I certainly knew that Mr. Mack was a very high profile indi- 
vidual, but I had no idea until I read in the New York Times re- 
cently about Mr. Mack’s political connections. I didn’t even know 
what a Ranger was until I read that in the New York Times and 
looked it up. So I had no idea what that was at the time Mr. 
Aguirre alleges that I told him that. 

Chairman Specter. You may proceed with your testimony gen- 
erally, Mr. Hanson, as you choose. 

Mr. Hanson. Thank you. Senator Specter. Thank you for the op- 
portunity to testify today and to respond to false allegations of 
abuse of authority that have been advanced by a former staff attor- 
ney of the United States Securities and Exchange Commission. I 
appreciate the opportunity to set the record straight on the matter 
about which Mr. Aguirre testified to this Committee last summer. 

I have spent my entire legal career in Federal Government serv- 
ice, currently a branch chief at the SEC, where I have worked for 
approximately 8V2 years. Every day I get the chance to work with 
motivated professionals dedicated to the agency’s mission. It is a 
great honor and privilege to do so. 

Let me state that in my experience the Division of Enforcement 
of the SEC has never considered an individual’s political connec- 
tions in deciding whether to take his or her testimony. No one has 
ever asked or suggested that I refrain from taking a person’s testi- 
mony because of his or her political connections. In conducting and 
supervising investigations, I have followed the evidence wherever 
it leads, even if the trail points to a prominent executive or a public 
figure. 

In the investigation concerning the hedge fund Pequot Capital, 
I have no reason whatsoever to believe any outside source ever at- 
tempted to influence a decision on taking the testimony of anyone. 

I supervised Mr. Aguirre before he was terminated. I found him 
to be highly energetic, but his conduct was erratic and unpro- 
fessional. It was extremely difficult to communicate with Mr. 
Aguirre, and miscommunications were common. 

Information that Mr. Aguirre presented as fact often turned out 
to be mere speculation, and he omitted information that did not 
support his hypothesis. He did the same thing in his written testi- 
mony he provided today. 

Failing to bring to the Committee’s attention the inconvenient 
fact that CS First Boston counsel had told Mr. Aguirre that the in- 
dividual who Mr. Mack met with before Mr. Mack joined CS First 
Boston did not even have the information that Mr. Aguirre had re- 
lied on to support his theory that Mr. Mack had received the infor- 
mation from CS First Boston before joining the firm. 

One by one, Mr. Aguirre alienated the other staff attorneys and 
the assigned trial attorney on the case, treating them with open 
hostility for no valid reason. At least twice, Mr. Aguirre angrily 
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stormed out of the office during the workday after disagreements 
with other attorneys in the spring of 2005. 

Both times he said he was going to think about what he was 
going to do, which I understood him to mean that he was planning 
to leave the Commission. He formally tendered his resignation in 
June 2005, but later withdrew that resignation. I learned that he 
had withdrawn his resignation through the grapevine rather than 
from him directly, even though I was responsible for staffing the 
case. 

Mr. Aguirre then said he would be willing to work to complete 
the investigation but would not document his findings, which was 
essential to completing the investigation. It became apparent that 
Mr. Aguirre was a significant risk to leave at a moment’s notice, 
regardless of the impact such action would have on the investiga- 
tion. His erratic behavior and the negative impact it had on the 
other attorneys on the case, on the investigation compelled me to 
strongly urge that Mr. Aguirre be terminated before his proba- 
tionary period ended. 

I was not the first supervisor to recommend that Mr. Aguirre be 
terminated. Mr. Aguirre’s public assertion that the Pequot inves- 
tigation was halted is utterly false. After he was terminated, the 
Division of Enforcement continued the investigation unabated, de- 
voting hundreds of hours to the matter. 

After Mr. Aguirre’s termination, investigative staff took testi- 
mony from or interviewed more than a dozen individuals, made nu- 
merous formal and informal document requests, reviewed and ana- 
lyzed thousands of documents, and participated in two proffer ses- 
sions with the FBI and the Office of the U.S. Attorney for the 
Southern District of New York. No shrinking violets. 

Ultimately, after a thorough investigation, we closed the matter 
after finding insufficient evidence to warrant bringing an enforce- 
ment action. 

While at the SEC, every investigation I have worked on has been 
conducted with fairness, diligence, and integrity. We did so in the 
Pequot investigation. 

Thank you. I would be glad to answer any questions you may 
have. 

[The prepared statement of Mr. Hanson appears as a submission 
for the record.] 

Chairman Specter. Thank you, Mr. Hanson. I want to make it 
a part of the record as to your background. You are Branch Direc- 
tor in the SEC’s Division of Enforcement, and you were Mr. 
Aguirre’s immediate supervisor at the time of his termination. 

Prior to joining Enforcement, you were a staff attorney with the 
SEC’s Office of Compliance and previously had served with IRS in 
the Office of Chief Counsel; a graduate of the University of Dela- 
ware and the University of Maryland School of Law. 

Mr. Hanson, let me bring up at this point as a matter of se- 
quence a couple of memoranda, one from you to Mr. Aguirre dated 
August 4th, or an e-mail, which you have involved with other com- 
ments this statement, “Mack’s counsel will have ‘juice’ as I de- 
scribed it last night, meaning that they may reach out to Paul and 
Linda and possibly others.” 

Do you recollect writing that statement? 
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Mr. Hanson. I do. 

Chairman Specter. What did you mean by “juice”? 

Mr. Hanson. Well, as I explained in my written testimony, al- 
though I had no reason to know who would represent Mr. Mack if 
he was called to testify, I knew he would retain experienced SEC 
counsel, who would likely, as is not uncommon, directly contact my 
superiors about the testimony. 

Chairman Specter. A second written communications was from 
you to Mr. Kreitman dated August 24th, and the second paragraph 
says, “Most importantly, the political clout I mentioned to you was 
a reason to keep Paul, and possibly Linda, in the loop of the testi- 
mony. 

As far as I know, politics are never involved in determining 
whether to take someone’s testimony. I’ve not seen it done at the 
agency. It does make sense, though, to have all your ducks in a row 
before approaching a significant witness like Mack; hence, the rea- 
son to try to figure out a number of things about him before sched- 
uling him up, not the least of which is whether he knew about the 
deal.” 

Was there some special precaution or preparation you took as to 
Mr. Mack within the context that, as I have quoted here your 
statement, politics are never involved in determining whether to 
take someone’s testimony? Was there any special precaution taken 
as to Mr. Mack? 

Mr. Hanson. The precaution I did want to take was I wanted to 
see what information we could learn about Mr. Mack before trying 
to take his testimony. And as I do mention in that e-mail, politics 
have never been involved in deciding whether to take someone’s 
testimony. 

Chairman Specter. We are going to go now to Ms. Linda 
Thomsen, who is the Director of the Securities and Exchange Com- 
mission’s Division of Enforcement, joined the Securities and Ex- 
change Commission in 1995; prior to that served as Assistant U.S. 
Attorney for the District of Maryland; bachelor’s degree from Smith 
and a law degree from Harvard University. 

I am going to have to take you out of sequence, Ms. Thomsen, 
at this time because I think that there ought to be as early an op- 
portunity as possible to respond to Mr. Aguirre, and then we will 
have further questioning. But you may proceed at this time. 

STATEMENT OF LINDA C. THOMSEN, DIRECTOR OF ENFORCE- 
MENT, SECURITIES AND EXCHANGE COMMISSION, WASH- 
INGTON, D.C. 

Ms. Thomsen. Chairman Specter, thank you for inviting me to 
testify today. I have submitted written testimony and ask that it 
be made part of the record. 

Chairman Specter. Your statement will be made a part of the 
record. 

Ms. Thomsen. Thank you, Mr. Chairman. 

I would like to start briefly on some of the broader issues that 
you raised in the first panel, and as that earlier panel discussed 
and, indeed, as Mr. Tenpas and I discussed with the Committee 
earlier this fall, the pursuit of illegal insider trading is an impor- 
tant and challenging part of the overall enforcement of the Federal 
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securities laws. The same is true for illegal activity by hedge funds, 
important and challenging. 

We at the SEC are committed to pursuing enforcement actions 
related to insider trading and to hedge funds. Indeed, insider trad- 
ing cases typically constitute 8 to 12 percent of our filed cases in 
any given fiscal year. As to hedge funds, and purported hedge 
funds, they are a growing focus of our efforts. 

Just to illustrate, in fiscal year 1999 we had one case involving 
a hedge fund. During the last three fiscal years, in each year we 
have bought in excess of 20 cases, and since that time, since 1999, 
over 100. 

The cases against hedge funds fall into two general categories: 
abuses that are directed at the investors in the funds, and abuses 
that are directed more at the market, such as insider trading or 
market manipulation. To date this fiscal year, which has just start- 
ed, we have already brought two cases involved hedge funds. We 
very much appreciate your support of this important work. 

My written testimonies both for today and from September go 
into greater detail on some of the programmatic issues, but I think 
it is important, in light of your expressed concern about the inves- 
tigation of Pequot, to address it here very briefly. 

As you indicated, a former SEC attorney has alleged that the in- 
vestigation was impeded and he was terminated because he sought 
to take the testimony of a prominent individual. Speaking for the 
Division of Enforcement, these allegations are simply not true. 

After an unhappy probationary period of employment, the former 
employee was terminated on September 1, 2005, because of his in- 
ability to work effectively with other staff and his unwillingness to 
operate within the Securities and Exchange Commission process. 

As discussed in the SEC’s termination letter, which is attached 
to my testimony, he had continued personality conflicts with other 
staff, he resisted standard supervision, and he ignored the SEC’s 
chain of command. 

Despite these problems, the SEC attempted to accommodate him. 
He was, at his request, transferred from his original supervisor to 
a supervisor he selected and about whom he now bitterly com- 
plains. 

He also requested and received official time to pursue an unsuc- 
cessful age discrimination claim against the SEC for failing to hire 
him on 22 prior occasions. The EEOC denied those claims in a 
thorough written opinion, which is also attached to my testimony. 

Regarding the substance of his work, among other things he 
issued, without his supervisor’s review or approval, subpoenas that 
violated Federal privacy law, which were withdrawn after his su- 
pervisor’s learned of them. 

But for the supervisor’s corrective actions, the former employee’s 
work product could have been extremely damaging to the SEC, and 
his continued resistance to supervision created a substantial risk of 
future error. After the SEC had expended considerable effort to 
make the employment relationship work, we decided not to extend 
his employment beyond the 1-year probationary period. 

Moving to the investigation of Pequot, the potential insider trad- 
ing by Pequot, as well as other potential securities law violations, 
were thoroughly investigated. The investigation was conducted in 
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large part by staff other than the former employee and was contin- 
ued long after he left. 

Ultimately, we did not find sufficient evidence to support an en- 
forcement action. Accordingly, our investigation was closed for lack 
of evidence. The closing memorandum summarizes the many hours 
of hard work by the SEC staff that did this investigation, and it 
too is attached to my testimony. 

Finally, and perhaps most importantly, Mr. Chairman, the three 
supervisors working on the Pequot investigation collectively have 
decades of experience and have brought some of our toughest cases. 
They are also, each of them, smart, dedicated, and honorable. 

Their decisions in Pequot were not influenced by who any poten- 
tial witnesses were but, rather, by the facts and the evidence. This 
is consistent with the finest traditions of our agency. 

We follow the facts, and if those facts take us to John or Jane 
Doe, or some more famous John or Jane, so be it. We have gath- 
ered evidence from and about, and in some instances we have sued, 
captains of industry. Presidential Cabinet members. Members of 
Congress, and celebrities, as well as thousands of people who are 
less well known. Indeed, a long list of prominent and not-so-promi- 
nent individuals would undoubtedly testify that the Enforcement 
Division does not pull its punches. 

I want to assure you and the Committee that we are passionate 
about our work and we will pursue it with vigor, skill, and fairness. 
And I, too, would be happy to take any questions. 

[The prepared statement of Ms. Thomsen appears as a submis- 
sion for the record.] 

Chairman Specter. Thank you very much, Ms. Thomsen. 

We turn now to Mr. Mark &eitman. Assistant Director, Division 
of Enforcement, of the SEC, supervises a 15-lawyer investigative 
group and was one of Mr. Aguirre’s superiors during his time at 
the SEC. Previously, Mr. Kreitman served as Assistant Chief Liti- 
gation Counsel for the Division of Enforcement, and prior to joining 
the SEC was a partner at Shea & Gould; holds an undergraduate 
degree from Yale and a law degree from Harvard. 

We appreciate your being with us, Mr. Kreitman, and look for- 
ward to your testimony. 

STATEMENT OF MARK KREITMAN, ASSISTANT DIRECTOR, DI- 
VISION OF ENFORCEMENT, SECURITIES AND EXCHANGE 

COMMISSION, WASHINGTON, D.C. 

Mr. Kreitman. Thank you very much. Chairman Specter. I have 
also prepared written testimony, which I request be made a part 
of the record. 

Chairman Specter. It will be made a part of the record. 

Mr. Kreitman. Thank you for the opportunity to testify. The con- 
cern raised in this inquiry was the possibility that political influ- 
ence may have distorted the Commission process. 

I can say categorically that no such thing affected the conduct of 
the Pequot investigation, Mr. Aguirre’s termination, or the decision 
not to take testimony from John Mack while Mr. Aguirre worked 
at the Commission. 

The Pequot investigation was pursued with vigor and profes- 
sionalism after Mr. Aguirre departed. When all reasonable leads 
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were exhausted, the relevant individuals questioned and docu- 
ments examined, it was recently closed with no action taken. 

As you have indicated, I have been an Assistant Director and be- 
fore that an Assistant Chief Litigation Counsel — trial lawyer — with 
the Division of Enforcement for 19 years and have received a vari- 
ety of awards and commendations. 

I have investigated or tried cases against a department head at 
a major New York law firm, a president of a Beverly Hills bank, 
the son of a prominent local banker. First Jersey principal Robert 
Brennan, and numerous Wall Street luminaries. 

I brought one of the cases, insider trading cases, against a major 
hedge fund within the past year and a half, and I recommended 
successfully the largest whistleblower award that the Commission 
has offered. In 26 years of public service, I have played a role in 
recovering nearly $1 billion for investors and for the government. 

Mr. Aguirre was a student of mine at Georgetown, where I teach 
as an adjunct and have since 1999. I advised him and supervised 
his master’s thesis, which, as you indicated, was published in a 
number of journals. We became friends and socialized together, and 
that. Senator, has made this entire episode particularly painful for 
me and for my wife. 

When Mr. Aguirre graduated from Georgetown, he had not prac- 
ticed law for a number of years. He had no experience in enforce- 
ment investigation. He was unfamiliar with a closely supervised 
working environment like the Commission, where investigative 
zeal must be tempered by a respect for the rights and legitimate 
interests of citizens and where collegiality and mutual respect is 
the hallmark. 

Mr. Aguirre was a hard worker but, unfortunately, treated his 
colleagues who questioned him or his methods with disrespect, bor- 
dering on contempt. He was unable to fairly and impartially bal- 
ance evidence against his preconceived conclusions or articulate his 
thinking in a linear fashion. He viewed all supervision, direction, 
even inquiry concerning his work as unwarranted intrusion. 

Beginning in June 2005, he came to believe that John Mack 
tipped Pequot about the GE/Heller acquisition. He heatedly in- 
sisted that we subpoena Mr. Mack before he had evidence that Mr. 
Mack had access to inside information or indeed, any potentially 
inculpatory evidence with which to confront Mr. Mack. 

His supervisors, with, as Ms. Thomsen has indicated, more than 
40 years combined Commission experience, instructed him of the 
need for proper foundation to invoke compulsory process and that 
premature testimony would likely be fruitless because Mr. Mack 
could simply deny any illegal activity or any connection to the sus- 
picious trading. 

Mr. Aguirre concluded that this proved a widespread conspiracy 
to thwart him and protect an individual no more significant or 
powerful than people from whom we take testimony every day — in- 
cluding during this same time period a former U.S. Senator and a 
former high-ranking White House official. 

Toward the end, Mr. Aguirre’s behavior became increasingly un- 
professional, irresponsible, and erratic. He threw what can only be 
fairly described as “tantrums,” storming down the halls in a furious 
crouch, abruptly leaving the office without leave, resigning at least 
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twice, necessitating that, despite severely limited resources, we 
were required to double staff his investigation. Finally, as Mr. Han- 
son mentioned, he announced that he refused to write up his inves- 
tigation in the required formal memorandum. 

Mr. Aguirre did receive a two-step increase effective shortly be- 
fore his termination. That was for the rating period that ended 4 
months earlier on April 30. He was a new employee. He worked a 
great many hours. I wanted to encourage and help him readjust 
after a troubled beginning in another group. 

His subsequent behavior, however, so far exceeded the bounds of 
acceptable professional conduct that it was incumbent upon me and 
his other supervisors to supplement and correct that overly gen- 
erous evaluation, which we did on August 1, a month before Mr. 
Aguirre’s termination. 

I would be happy to answer any questions. Senator. 

[The prepared statement of Mr. Kreitman appears as a submis- 
sion for the record.] 

Chairman Specter. Thank you, Mr. Kreitman. 

Mr. Kreitman, in your written testimony you state that Mr. 
Aguirre’s theory regarding John Mack as a potential tipper was a 
“highly suspect and illogical conclusion.” And yet I note on a writ- 
ten communication, a June 3, 2005, e-mail to Aguirre that, “Mack 
is another bad guy (in my view.)” Was that your memorandum or 
was that a memorandum from Mr. Hanson? 

Mr. Kreitman. I do not believe those were my words. Senator. 

Chairman Specter. Not your words. 

Mr. Kreitman. I do not believe so. 

Chairman Specter. Were those your words, Mr. Hanson? 

Mr. Hanson. I believe they were. 

Chairman Specter. Why did you say that Mr. Mack was another 
bad guy? 

Mr. Hanson. I can’t remember why I said that at that time. In 
hindsight, I was trying to encourage probably the investigation to 
wherever it led, and looking back in hindsight, those words are 
probably inappropriate. I have subsequently met Mr. Mack, and — 

Chairman Specter. You don’t remember? 

Mr. Hanson. I am sorry? 

Chairman Specter. You do not remember? 

Mr. Hanson. I do not remember. 

Chairman Specter. Well, it was your written testimony that Mr. 
Aguirre’s theory regarding John Mack as a potential tipper was a 
“highly suspect and illogical conclusion.” Do you still stand by that? 

Mr. Hanson. I do. 

Chairman Specter. But you can’t explain why in a memo con- 
temporaneously with these events back on June 3rd that you said 
Mack is “another bad guy (in my view)”? 

Mr. Hanson. I can’t remember why I sent the first e-mail. That 
is correct. 

Chairman Specter. Well, was Mack another bad guy, in your 
view? 

Mr. Hanson. At the time that I wrote that, I can’t remember the 
basis for which I wrote it. But I certainly do not believe Mr. Mack 
is a bad guy. 



22 


Chairman Specter. It did not come out of thin air, did it, Mr. 
Hanson? Is this your statement at that time? 

Mr. Hanson. It was. 

Chairman Specter. Your statement at that time. 

Mr. Hanson. That is correct. 

Chairman Specter. “Bad guy.” 

Mr. Hanson. Correct. 

Chairman Specter. But you don’t know any reason you had to 
say that. 

Mr. Hanson. Excuse me? 

Chairman Specter. You don’t know any reason that you had to 
say that at that time? 

Mr. Hanson. The only thing I can think of, sitting here today, 
is that he had the reputation as Mack the Knife. 

Chairman Specter. Well, tell me a little bit more about the rep- 
utation. What was his reputation as Mack the Knife? 

Mr. Hanson. I think he had the reputation of — again, his name 
was — or his nickname was Mack the Knife because he had termi- 
nated a number of employees when he went to work at a couple 
of brokerage firms. 

Chairman Specter. Because Mr. Mack had terminated employ- 
ees? 

Mr. Hanson. I believe that is correct. 

Chairman Specter. Anything else? 

Mr. Hanson. No. 

Chairman Specter. Well, terminating other employees, why 
would that lead you to call him a bad guy? 

Mr. Hanson. Again, Senator, I cannot remember why I wrote 
that e-mail, and thinking back today, I just can’t come up with 
anything other than that. 

Chairman Specter. OK. We now turn to Mr. Paul Berger, part- 
ner at Debevoise & Plimpton; joined the Securities and Exchange 
Commission in 1992 and served as senior counsel, branch chief. As- 
sistant Director, and Associate Director; and in his latter capacity, 
he oversaw Mr. Kreitman’s unit. 

Prior to joining the SEC, he practiced law with Jenner & Block 
and was a staff attorney to the D.C. Circuit Court of Appeals; un- 
dergraduate degree with honors from American University, and a 
law degree from the Antioch School of Law. 

We appreciate your being with us, Mr. Berger, and the floor is 
yours. 

STATEMENT OF PAUL R. BERGER, FORMER ASSOCIATE DIREC- 
TOR, DIVISION OF ENFORCEMENT, SECURITIES AND EX- 
CHANGE COMMISSION, WASHINGTON, D.C. 

Mr. Berger. Thank you. Chairman Specter. Good morning. 
Thank you for the invitation to appear before this Committee today 
and to respond to allegations of abuse of authority that have been 
made by a former staff lawyer with the United States Securities 
and Exchange Commission. 

I believe that accountability and oversight are healthy, and I 
commend you, Mr. Chairman, for taking these matters seriously. 
Indeed, I welcome the opportunity to respond to these allegations. 
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For months now, allegations have circulated around town about 
this matter that the SEC and I have been unable to respond to be- 
cause of our obligation to refrain from discussing confidential SEC 
investigations. Finally, we have a chance to put these allegations 
to rest, for they are completely false. 

As background, let me give you a sense of who I am. I spent 14 
years as a career law enforcement officer for the United States Se- 
curities and Exchange Commission, the last 6 of which as an Asso- 
ciate Director of Enforcement. 

As an Associate Director, I had anywhere from 150 to 200 open 
investigations under my indirect supervision, as well as super- 
vising current litigation. I authorized the opening of the Pequot in- 
vestigation before Gary Aguirre joined the Commission because I 
believed then, as I do now, that hedge funds play an important role 
in our capital markets. 

And I, along with my colleagues, wanted to ensure that hedge 
funds conduct their affairs consistent with the laws prohibiting in- 
sider trading. When issues arose as to possible insider trading, I 
decided that, despite the considerable age of this particular matter, 
we should take a hard look. 

As I am sure you are aware, insider trading investigations are 
some of the most difficult cases to make. Establishing that someone 
had material nonpublic information and used that information to 
violate the anti-fraud provisions of the Federal securities laws is 
exceedingly difficult. In fact, it is more difficult than making a fi- 
nancial fraud case. Nevertheless, we opened the Pequot matter to 
look into concerns about possible insider trading. 

Now, there have been various allegations about that investiga- 
tion that need to be addressed. 

First, I have heard that the SEC’s investigation was stopped. 
Nothing could be further from the truth. Not only did the inves- 
tigation continue for a year after Gary left, but we added two ter- 
rific staff lawyers to the case because, in part, we had become con- 
cerned with Gary’s reliability since he had resigned on a number 
of occasions. 

Next — and this is particularly key — the major issue that we con- 
fronted in the investigation was not if we would take Mr. Mack’s 
testimony but when we would take it. As I told Gary at least twice, 
the SEC is not and never has been afraid to take anyone’s testi- 
mony. What we needed to do in the Pequot investigation was to get 
our ducks in a row. We needed to do our homework before we took 
Mr. Mack’s testimony. 

The SEC supervisors made a judgment based on years of experi- 
ence conducting SEC investigations, and particularly insider trad- 
ing investigations, that the best time to take the testimony was at 
the conclusion of the investigation when all of the evidence had 
been assembled, all of the leads had been run down, and when the 
U.S. Attorney, who I had contacted in the first instance about this 
matter, had reviewed the evidence and completed their investiga- 
tion. It was our professional judgment that the best and most effi- 
cient use of our resources was to conduct the investigation in this 
manner. 

Now, there are those who might say, well, what is the harm in 
taking the testimony when Gary wanted? Well, that would be an 
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interesting standard for determining when to take testimony: as 
long as we do no harm. But that is not the standard. 

Now, experience shows that the most efficient and productive 
way to conduct an investigation is to take testimony when you 
have marshalled all of the facts necessary to take the witness. As 
I am sure you are aware as a former prosecutor, taking the testi- 
mony of witnesses multiple times creates a murky and sometimes 
unusable record. 

There has also been the suggestion that Mr. Mack was given spe- 
cial treatment when in 2005 lawyers not for Mr. Mack, but for 
Morgan Stanley’s Board of Directors called to see if Mr. Mack had 
regulatory exposure. 

Both my Assistant Director and I told counsel that it was pre- 
mature to draw any conclusions about the investigation. That was 
the right call. Why? Because it was consistent with SEC policy not 
to disclose confidential information about the investigation. 

I told counsel that we could not say whether Mr. Mack had any 
exposure or not, that we could not help Morgan Stanley with its 
decision; it would have been inappropriate for SEC staff to insert 
itself in a regulated entity’s business decision. That was true since, 
at the time, as Gary admits, we didn’t know whether Mr. Mack had 
violated the law. 

This investigation was conducted like every other investigation. 
Experienced supervisors made sure that we were balancing all of 
the facts and the evidentiary record and making the correct profes- 
sional judgments. One can disagree with those professional judg- 
ments. That is fine. But it is beyond the pale when one turns those 
judgments into a conspiracy that ropes in SEC supervisors and the 
Commissioners themselves. 

I was a public servant who worked for 14 years on behalf of our 
Nation’s investors and our capital markets. I tried to bring a pas- 
sion for my work each and every day. Not a day passed that I did 
not ask whether a judgment that we made was the right thing to 
do. I believed then and I believe now that our judgments were 
sound and our investigations were exemplary. 

Thank you. I would be happy to answer any questions and ask 
that my testimony that was submitted be made part of the record. 

[The prepared statement of Mr. Berger appears as a submission 
for the record.] 

Chairman Specter. Thank you very much, Mr. Berger. 

We now turn to Mr. Eric Ribelin. He joined the SEC in 1988, cur- 
rently Branch Chief in the Division of Enforcement’s Office of Mar- 
ket Surveillance; previously served as a market surveillance spe- 
cialist and senior market surveillance specialist; numerous honors 
at the SEC, including Chairman’s Award for Supervisory Excel- 
lence in 2002 and Enforcement Division Director’s Award in 2000; 
bachelor’s and master’s degree in economics from Eastern Illinois 
University. 

Thank you very much for your contribution here, Mr. Ribelin, 
and we look forward to your testimony. 
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STATEMENT OF ERIC RIBELIN, BRANCH CHIEF, OFFICE OF 

MARKET SURVEILLANCE, SECURITIES AND EXCHANGE COM- 
MISSION, WASHINGTON D.C. 

Mr. Ribelin. Thank you, Mr. Chairman. I do not have any open- 
ing statements. 

Chairman Specter. Mr. Rihelin, there is a document which you 
sent to Mr. Hanson, a memorandum or communication from you to 
Mr. Hanson, dated September 9, 2005, re: Pequot saying this, “Boh, 
I have serious misgivings about many decisions made in this inves- 
tigation. I don’t know what all has driven the decisions. Something 
smells rotten, though. I am accusing you of nothing. You seem like 
a good guy, and you are certainly a good soldier. But I am non- 
plussed by issued big and small about the course of events going 
back to January. I really do need to contemplate my involvement 
going forward.” 

Mr. Ribelin, what did you mean by “something smells rotten”? 

Mr. Ribelin. Mr. Chairman, we had an aggressive investigation 
into possible insider trading by Pequot and possible stock manipu- 
lation. Gary Aguirre is a tenacious investigator. He had an aggres- 
sive investigation. In my judgment, he was professional. 

We had a very worthy adversary, the best lawyers, the smartest 
lawyers who could be hired to defend, and they were extremely ag- 
gressive, and let me give a couple of examples. In a subpoena re- 
questing the production of e-mail, we frequently didn’t get produc- 
tion of those e-mails in a timely fashion. 

We took testimony of witnesses and had documents that had 
been subpoenaed to be associated with testimony of those wit- 
nesses, and documents would show up in the 11th hour prior to 
testimony or on the day of testimony. And it is extraordinarily dif- 
ficult to conduct a testimonial session when we do not have docu- 
ments. 

Repeatedly, Mr. Aguirre attempted to hold the feet to the fire of 
the attorneys on the other side to get e-mail production pursuant 
to subpoena, to get documents produced on time so that we could 
take testimony and do it appropriately. 

He continued to aggressively try to enforce the subpoena, if you 
will, and continued to go to his supervisors to get assistance from 
them that these subpoenas get enforced internally. And there was 
certainly a period of time when Mr. Kreitman and Mr. Hanson 
seemed to agree with Gary. 

But I can tell you that I was surprised from January of 2005 that 
Paul Berger, who had a reputation for being an aggressive and 
smart attorney, did not seem as though he was aggressive in sup- 
porting the attempts of Mr. Aguirre to get subpoenaed documents 
on time and to get e-mail production so that we can conduct an in- 
vestigation. That is one example of what I was referring to when 
I said “something smells rotten.” 

That went through a very long period of time of the investigation 
where it was my sense that there was not the support for the ag- 
gressiveness and the tenacity of the investigator. 

There are other examples I can give you. 

Chairman Specter. Would you please do that? 

Mr. Ribelin. I can do that. As I said, for a very long period of 
time, we had a hard time getting e-mail production, and I can tell 
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you that if you subpoena a document or subpoena e-mails and you 
don’t get them, you are not going to be able to do the investigation. 
And so we continued to push. 

There was a period of time when a very significant, large portion 
of e-mails were put out of our ability to get a hold of and to exam- 
ine. Part of the reason given was because these e-mails may be 
privileged e-mails, communications between attorney and client. 

We thought certainly there was a possibility that some of those 
e-mails fell into that category, but there was a very large number 
of e-mails that we suspected fell outside of that category. And there 
was one point that an attorney was hired who had custody of some 
of those e-mails — I can’t remember how many thousands they were. 
Mr. Aguirre was not allowed by Mr. Kreitman to speak to that at- 
torney about trying to get production of e-mails. To this day I don’t 
know why that is. 

And I can tell you that Mr. Mack had been the CEO of Morgan 
Stanley. He was being courted to become the CEO of CS First Bos- 
ton. We did not have information that he had material nonpublic 
information as it related to the GE/Heller merger. That is for sure. 

It was Gary’s theory — I agreed; I think other people supported 
the idea — that it wasn’t unlikely, it was certainly possible that he 
could have gotten access to the information based on the fact he 
had been the former CEO of Morgan Stanley and he was being 
courted at the time by CS First Boston of the trades engaged in 
by Pequot. 

After the word came down that the testimony of John Mack was 
not going to be taken, I had a conversation within a week or so of 
that with Bob Hanson, and Bob Hanson said to me that because 
Mr. Mack was a prominent person or because he had connections — 
I don’t remember exactly how he put it — that we would have to be 
careful about taking his testimony, we would have to, my impres- 
sion is, move maybe more carefully than we would if it was some- 
body other than somebody of prominence. And I said, “Well, Bob, 
if that is the case or not, just call him up on the phone instead of 
bringing him in for testimony and ask a couple of basic questions.” 

And this is something, by the way, that Gary proposed, Gary 
Aguirre proposed a couple of times. Mr. Hanson didn’t respond to 
me. 

And then finally, of course, Gary Aguirre was fired when he was 
on vacation. I was stunned. I was outraged. And the e-mail that 
you just referred to was soon after these events. 

Chairman Specter. Mr. Hanson, do you recall the comment that 
Mr. Ribelin has testified to, that you called Mr. Mack a “prominent 
person” and then suggested that there would have to be treatment 
of him a little different? 

Mr. Hanson. I certainly felt he was a prominent person and I 
wanted to, as I have said to Mr. Aguirre and Mr. Ribelin, make 
sure we had our ducks in a row before taking Mr. Mack’s testi- 
mony. And what I meant by that was, let us figure out what we 
can about whether he had the information before taking his testi- 
mony. 

Chairman Specter. Well, what would you be looking for as to 
what information that he would have had? 
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Mr. Hanson. Whether he had the information regarding the 
deal, whether he had the inside information. I mean, there are 
hundreds of suspects or possible witnesses we could take the testi- 
mony from, almost an endless number of them. 

One of the things you want to try to look at as a criterion is 
whether or not they have access to the information. These merger 
and acquisition deals are highly sensitive matters within invest- 
ment banking firms and they do not give that information out willy 
nilly. 

Chairman Specter. Well, it is not a matter of who else has ac- 
cess. It is a question of whether Mr. Mack would have access. And 
is it not true that, in his position with Credit Suisse, that he did 
have information about the prospective merger between GE and 
Heller in the July of 2001 timeframe? 

Mr. Hanson. After he joined Credit Suisse First Boston, it is cer- 
tainly entirely likely that he would have had that information, but 
prior to that time, no. That is the trading period we were looking 
at, prior to that time. 

Chairman Specter. How about that, Mr. Aguirre? What time pe- 
riod was in question? 

Mr. Aguirre. The timeframe in question was from July 2 
through July 25. There were three dramatic trade moves by Mr. 
Samberg during that time. July 2, he opened the trading. July 9 
to 10, he went from 15,000 shares to 450,000 shares, in terms of 
what he was trying to buy. Then on September 25, he shorted. 

Now, that fit perfectly with the timing of Mr. Mack. Mr. Mack, 
according to Mr. Padalino, who was CSFB’s attorney, told me that 
Mr. Mack had met with the CSFB people on approximately June 
28 or June 29. 

Chairman Specter. So Mr. Mack had met with people who had 
the insider information prior to the July timeframe you testified 
about? 

Mr. Aguirre. Well, he met with CSFB. I was told he met with 
CSFB people at that time on June 28. Now, that is coming from 
the lawyer on the other side. Of course, I would want to verify that 
and talk to Mr. Mack: who exactly did you meet with? 

Chairman Specter. But that would have required questioning 
Mr. Mack. 

Mr. Aguirre. That would require it. 

Chairman Specter. But there was that contact in late June, 
June 28, as you testify. 

Mr. Aguirre. That was the first one. 

Chairman Specter. Let me finish the question. 

Mr. Aguirre. Sorry, sir. 

Chairman Specter. Where Mr. Mack would have had access to 
the inside information. 

Mr. Aguirre. Potential access to that information. 

Chairman Specter. Well, how about it, Mr. Hanson? 

Would that not establish the necessary predicate for questioning 
Mr. Mack? 

Mr. Hanson. Mr. Aguirre believed that Mr. Mack may have got- 
ten the information from — I think one of his hypotheses was that 
he may have gotten it as part of a courting process with CS First 
Boston. It seemed highly unlikely that CS First Boston, in courting 
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Mr. Mack, would tell him confidential, nonpublic information about 
a deal in their courting process. 

Not only that, but Mr. Aguirre was told by CS First Boston coun- 
sel — and this is the part that he excludes from his testimony to the 
Senate — that the person that Mr. Mack met with did not have the 
information. 

Chairman Specter. Well, what other information did you have 
about Mr. Mack’s potential involvement when you finally did take 
his deposition, 5 days after the statute of limitations expired? 

Mr. Hanson. When we finally took Mr. Mack’s testimony, subse- 
quent to Mr. Aguirre’s termination, we had actually gone to CS 
First Boston, subpoenaed their records to see whether or not the 
people that Mr. Mack had met with actually had the information. 
We first did that. 

Chairman Specter. And did you find they did have the informa- 
tion? 

Mr. Hanson. We did not. 

Chairman Specter. Why did you wait so long to subpoena those 
records? 

Mr. Hanson. We subpoenaed them September 1, the day that 
Mr. Aguirre was terminated, so there was no time delay at all. 

Chairman Specter. Why was Mr. Mack’s deposition taken so 
long after that? 

Mr. Hanson. I am getting there. We subpoenaed CS First Boston 
records. We did an extensive e-mail review of Mr. Mack’s records. 
We found additional exculpatory evidence that sort of suggested 
that the likelihood of Mr. Mack being the tipper was minuscule. 

We turned our attention and our focus to another transaction 
that Pequot was engaged in in approximately November of 2005. 
We followed that through until approximately June of 2005. 

At that point, we decided whether or not we were going to take 
additional individuals in connection 

Chairman Specter. When was that? 

Mr. Hanson. I am sorry. 2006. Additional individuals in connec- 
tion with the GE Heller transaction. At that point in time we took 
the testimony, before the statute of limitation expired, of the indi- 
viduals at CS First Boston who potentially could have passed the 
information on to Mr. Mack. 

Chairman Specter. Why not take Mr. Mack’s deposition before 
the statute of limitations expired? 

Mr. Hanson. We took the testimony of the two individuals who 
could have given Mr. Mack the tip or the information before the 
statute of limitations expired. If we found out from them that Mr. 
Mack had gotten the information or they had the potential of giv- 
ing the information to Mack, we probably would have sought a toll- 
ing agreement. We sought tolling agreements from Pequot in 
March of 2006. 

Chairman Specter. Well, that is all very interesting about toll- 
ing agreements for somebody else. But you did not seek a tolling 
agreement for Mr. Mack. 

Mr. Hanson. I do not think we could have. We did not have the 
evidence that he had the information. 

Chairman Specter. All right. If the tolling agreement is out, I 
wonder why you mentioned it. If it was not relevant to Mr. Mack, 



29 


why did you wait until after the statute of limitations had expired 
to take Mr. Mack’s testimony? 

Mr. Hanson. We took Mr. Mack’s testimony, as I described in my 
written statement, which I will ask to he made part of the record. 

Chairman Specter. But that does not tell us why you waited 
until after the statute of limitations had expired. 

Mr. Hanson. We got to it as soon as we could. The predicate to 
trying to figure out whether to take Mr. Mack’s testimony or not 
was whether he had the information. 

We did not think, at the time that we took Mr. Mack’s testimony, 
that there was any — there was virtually no likelihood, hy the time 
we took Mr. Mack’s testimony, that he had any information regard- 
ing the transaction that he could have passed on. 

Chairman Specter. So why did you take his testimony? 

Mr. Hanson. As I explained in my written statement, one consid- 
eration was the harm Mr. Aguirre had caused by taking this con- 
fidential, nonpublic investigation public for his own purposes, and 
the need to maintain public investor confidence in the work of the 
Division of Enforcement. 

Mr. Kreitman. Senator, I wonder whether I could clarify. 

Chairman Specter. You may, Mr. Kreitman, but in just a 
minute. 

Mr. Hanson, did the fact that this Committee held a hearing on 
June 28 have any effect on your moving ahead with Mr. Mack’s 
deposition, or was that just entirely coincidental? 

Mr. Hanson. No. I think that, as I said, one consideration in tak- 
ing Mr. Mack’s testimony was the harm Mr. Aguirre had caused by 
taking the confidential, nonpublic investigation public. 

Chairman Specter. Mr. Kreitman, if you wanted to add some- 
thing there, you are welcome to do so. 

Mr. Kreitman. Yes. Thank you. Senator. I would just like to 
clarify that the statute of limitations you referred to bars only pen- 
alty. It does not bar injunction. It does not bar other equitable rem- 
edies. It does not bar disgorgement of illegal profits or pre-judg- 
ment interest. 

Chairman Specter. But there is a significant limitation on what 
can be done after a statute of limitations expires. Is that not cor- 
rect, Mr. Kreitman? 

Mr. Kreitman. That is correct. Senator. It does preclude imposi- 
tion of penalties, financial penalties. That is the only impact. 

Chairman Specter. Mr. Kreitman, you heard what Mr. Ribelin 
said about the effort by Mr. Aguirre to acquire e-mails and your re- 
fusal to back him up on that. Do you want to comment on that? 

Mr. Kreitman. I do not think it is accurate. It is not uncommon 
for us to encounter push-back when we send out broad subpoenas. 
In this case, the subpoenas — and I believe there were more than 
100 of them that Mr. Aguirre sent out — resulted in the production 
of, I believe, more than 19 million e-mails. 

I considered it so important to try to enforce these subpoenas — 
and it is unusual — I became personally involved in negotiation with 
Pequot’s counsel. We do have available to us the remedy of sub- 
poena enforcement in the District Courts, however, our experience 
is that that is neither a speedy, nor efficacious, remedy. 
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But, short of bringing a subpoena enforcement action, I believe 
that we did everything that we could to facilitate and expedite pro- 
duction of documents in response to our subpoenas. 

Mr. Aguirre. Senator, may I just dip in my oar on that comment 
for just a moment? 

Chairman Specter. Yes, you may, Mr. Aguirre. Anybody who 
wants to comment as we proceed here, if you feel that something 
has been said which bears on your own participation in the matter, 
feel free to ask for recognition because the Committee wants to give 
you, as we always do, every opportunity to explain or comment as 
to anything which is said, because this hearing is filled with accu- 
sations, counter accusations, and denials. So if you have any deni- 
als to make, do not wait for me to ask. 

Go ahead, Mr. Aguirre. 

Mr. Aguirre. I think that Mr. Ribelin was referring to the prohi- 
bition of my speaking to attorneys who had control of the docu- 
ments. Those two attorneys were a former Commissioner of the 
SEC, Irving Pollack, and another attorney by the name of Larry 
Storch. They were some of Mr. Kreitman’s closest friends. Mr. 
Storch was a next-door-neighbor. 

Mr. Hanson pointed out to me, it was very troubling that they 
had been brought in exclusively to deal with documents which I 
thought were a critical aspect of that case, and Mr. Kreitman had 
given me an injunction not to talk to them about those critical doc- 
uments. I think that was what Mr. Ribelin was speaking about. 

Let me just add a couple of points of why I suspected Mr. Mack. 
It was not just one contact on June 28 or June 29 that I had been 
told about by Mr. Padalino that came just before Mr. Mack talked 
with Mr. Samberg, which had come just before Mr. Samberg sud- 
denly started trading ferociously the next trading day. 

But again, there was another contact by Mr. Mack on July 9 with 
CSFB. The following day, Mr. Samberg’s trades jumped from 
15,000 to 450,000 in terms of his order. Then once again on July 
25, when Mr. Mack was already there and obviously had access to 
that information, it fit with the fact that Mr. Mack began shorting. 
So, there were those three connections. 

Then during the phone call on June 29 between Mr. Mack and 
Mr. Samberg, Mr. Mack got into a deal for $5 million. He got a 
piece of a deal that nearly tripled in 8 months. Nobody else got into 
that deal. 

Chairman Specter. What was that deal related to? 

Mr. Aguirre. It was called Fresh Start. There was an e-mail say- 
ing that he had been “beating on Mr. Samberg’s chops” on June 20 
to get into this deal. Then he talks with the CSFB people. He calls 
them on June 29. That night, he gets into this deal. 

If you look at the SEC filings, you will see that he put in his $5 
million on October 15, and in late February of 2006 it was an- 
nounced that that was paying about 3:1 on what he had put in. No- 
body else got into those kinds of deals except Mr. Mack. Pequot got 
nothing out of that. So the question is, how come he got that favor 
at the same time that we think he gave the tip back going the 
other way? 

Chairman Specter. Mr. Hanson, any idea as to why Mr. Mack 
would be benefited, as Mr. Aguirre just described? 
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Mr. Hanson. I am sorry. I did not follow your question. 

Chairman Specter. Mr. Aguirre has set forth a sequence of 
events. First of all, he mentioned three contacts — not one contact, 
three contacts — between Mr. Mack and people who had the inside 
information, and the contacts that Mr. Mack then had with Mr. 
Samberg. 

Were you aware of all of those matters? Mr. Hanson. Mr. Mack 
did not have contact with those three people during the timeframe 
that Mr. Aguirre alleges. 

Chairman Specter. Mr. Aguirre 

Mr. Aguirre. Let me 

Chairman Specter. Let me finish my question. 

Mr. Aguirre. I am sorry. 

Chairman Specter. Be specific about them so Mr. Hanson can 
comment on them, please. 

Mr. Aguirre. It is in my written testimony. 

Chairman Specter. Mr. Hanson, have you seen Mr. Aguirre’s 
written testimony? 

Mr. Hanson. I looked at it last night for a brief period of time. 

Chairman Specter. Go ahead, Mr. Aguirre. 

Mr. Aguirre. The cases talk about looking at the trades and 
looking at the contacts. In this case, we saw three dramatic moves 
by Mr. Samberg: July 2, July 10, and July 25. We know that Mack 
met with CSFB just before the July 2 trade, and we know that he 
talked to Mr. Samberg just before that trade. 

Mr. Hanson. The first of those is inaccurate. 

Chairman Specter. Were you aware of that, Mr. Hanson? 

Mr. Hanson. Of the fact that he did not meet with the individual 
from CS First Boston, as Mr. Aguirre alleges. 

Chairman Specter. He did not? 

Mr. Hanson. He did not. 

Chairman Specter. Mr. Aguirre, how do you know that he did? 

Mr. Aguirre. Well, I was told by Patrick Padalino, who was the 
CSFB attorney, that that contact had occurred around the 28th or 
the 29th. Now, I was relying on what the attorneys from CSFB 
were telling me, because I could not ask Mr. Mack. 

I, to this day, think that there were likely more contacts in ex- 
actly that timeframe involving Mr. Mack or CSFB. Perhaps Mr. 
Hanson can enlighten us whether Mr. Mack was in fact meeting 
with people from Credit Suisse or CSFB during this timeframe 
around June 27 or June 28. I was told of one version by Mr. 
Padalino, the attorney. I relied on that. 

Chairman Specter. Had you informed Mr. Hanson about what 
you had learned from Mr. Padalino? 

Mr. Aguirre. Absolutely. They were all in my e-mails. 

Chairman Specter. Is that true, Mr. Hanson? 

Mr. Hanson. He had informed me that Mr. Padalino had told 
him that Mr. Mack may have met with CS First Boston’s CFO ap- 
proximately 2 weeks before he joined Credit Suisse First Boston. 
That was not correct. 

Chairman Specter. What was not correct? 

Mr. Hanson. He did not meet with Mr. Mack during that time- 
frame. 

Chairman Specter. How do you know that? 
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Mr. Hanson. I took the testimony of the CS First Boston CFO. 

Chairman Specter. You had contrary information at that time, 
Mr. Aguirre? 

Mr. Aguirre. Yes, I did, at that time. And I think, more impor- 
tantly, the question is, what did Mr. Mack say about his meetings 
with Credit Suisse during the 27th, 28th, and 29th of June? He 
took his testimony. They should know. 

Chairman Specter. Was Mr. Mack questioned about that, Mr. 
Hanson? 

Mr. Hanson. Of course. 

Chairman Specter. And what did he say? 

Mr. Hanson. That the information that Mr. Aguirre alleged or 
speculated that Mr. Mack may have had was so far down in the 
weeds for Mr. Mack. 

Chairman Specter. So far down in the weeds? 

Mr. Hanson. It was so far removed from what he was doing with 
respect to negotiating with CS First Boston that it had no rel- 
evance to him. Not only that, but the people from CS First Boston 
that we talked to and received the e-mails from said that there is 
no possible way that they had the information, let alone passed it 
on to Mr. Mack. 

Chairman Specter. Mr. Hanson, back to the question which was 
pending a few minutes ago. Were you aware, as Mr. Aguirre has 
just testified, that Mr. Mack was afforded an investment oppor- 
tunity by Mr. Samberg which enabled him to triple his investment? 

Mr. Hanson. I am aware that Mr. Mack was often an investor 
alongside Pequot in private investments. 

Chairman Specter. Now answer my question. 

Mr. Hanson. I guess I do not follow your question. 

Chairman Specter. My question, again, is were you aware, as 
Mr. Aguirre has testified, that Mr. Mack was offered an investment 
by Mr. Samberg which enabled him to triple his investment. 

Mr. Hanson. I do not know the specific facts for the investment 
that Mr. Aguirre is referring to. I know that one of the investments 
that Mr. Mack put money into with Pequot around that time, he 
lost all the money on. In another one, he doubled the money on. 

Chairman Specter. I am interested in what he lost money on. 
I am interested in a lot of things. But not today. What I want today 
is an answer, if you learned from Mr. Aguirre — and this is the last 
time I am going to ask it — that Mr. Samberg gave Mr. Mack an op- 
portunity for an investment that he tripled. 

Mr. Hanson. I do not believe so. I think there was an invest- 
ment. I am not sure, again, on the facts, which one doubled and 
which one he lost money on, which one he is referring to. 

Chairman Specter. Was there one that doubled? 

Mr. Hanson. I think so. 

Chairman Specter. Was that different from the one that tripled? 

Mr. Hanson. I am not aware of one that tripled. 

Chairman Specter. Did Mr. Aguirre tell you about one that tri- 
pled? 

Mr. Hanson. Not to my recollection. 

Chairman Specter. Mr. Hanson, let us come to the — 

Mr. Kreitman. Senator, I wonder whether I could respond to 
something both Mr. Ribelin and Mr. Aguirre have said. 
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Chairman Specter. If you would like to respond, Mr. Kreitman, 
you have the floor. 

Mr. Kreitman. Thank you. Thank you, Senator. Just to correct 
the record, Mr. Storch is not, and has never been, a next-door- 
neighbor of mine. He is, however, a classmate from law school and 
a friend. 

Mr. Pollack is not only a former Commissioner, but the first Di- 
rector of Enforcement of the Commission and an icon in this field, 
someone whom I regard as a mentor and a giant in the field. 

Nonetheless, as both Mr. Ribelin and Mr. Aguirre have testified 
here, I directed them not to speak to Mr. Pollack or Mr. Storch for 
a very simple reason, and that was that they did not represent any 
party in the investigation. 

As I advised Pequot’s lawyers, I would be pleased to deal with 
them myself, and have my staff deal with them, if we were advised 
that they represented, and could therefore bind, Pequot. 

But if they were to occupy, as was proposed, an undefined, incho- 
ate role in discovery production but could neither speak for nor 
bind any party to the investigation, then I was unprepared to have 
my staff deal with them. 

Chairman Specter. Mr. Aguirre, on page 21 of your testimony 
you have stated that “SEC filings indicate Mack did extremely well 
on his $5 million investment” and in Footnote 116, you say that 
“the value of Mack’s interest would have been approximately 
$16.43 million.” 

Would you amplify what went on here which is the basis for your 
saying that Mr. Mack had an investment that tripled in value? 

Mr. Aguirre. Yes. During the conversation on June 29, the night 
that we thought that Mack gave Samberg the tip, that night Mack 
got promised to get into Fresh Start. He had been trying to get in 
it for some time. There is an e-mail the next day of June 30 con- 
firming the fact that he got into Fresh Start that night. 

Fresh Start is actually Salient Corporation. If you go to the SEC 
filings of Salient Corporation for the beginning of February, 2002 — 
there is a series of SEC filings — ^you can track the history. He put 
the $5 million into Salient on October 15, 2001. He got 3,333,000 
shares. He got in on the same exact terms and conditions that 
Pequot got into in the same company. 

In February, the company was bought out by the Andrews Cor- 
poration for $467 million, but $82 million of that had to go to some- 
body else. The bottom line, after you sort that out, there was ap- 
proximately $300 and some million. If you took the amount of the 
shares, the percentage of the shares that Mr. Mack got and simply 
did the mathematics, it came out to around $16 million. 

Chairman Specter. Mr. Hanson, before yielding to Senator 
Grassley, I want to take up the subject of the pay increases and 
the ratings of Mr. Aguirre. 

Is it not true that Mr. Aguirre received two favorable reviews in 
September of 2004 and then April of 2005? 

Mr. Hanson. Mr. Aguirre, I think, received sort of a “pass/fail” 
rating in, probably, April or March, thereabouts, of 2005. 

Chairman Specter. Would you tell the Committee why there 
was a supplemental evaluation which led to Mr. Aguirre’s termi- 
nation? 
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Mr. Hanson. Well, I would not say it led to Mr. Aguirre’s termi- 
nation. But we did draft a supplemental evaluation for Mr. Aguirre 
on Au^st 1, 2005. 

Chairman Specter. Was it not highly unusual to have that kind 
of a supplemental evaluation? 

Mr. Hanson. I had never drafted one before, but I felt it was ap- 
propriate in Mr. Aguirre’s case. 

Chairman Specter. I take that as a “yes” answer. 

Mr. Kreitman, is it not highly unusual to have that kind of a 
supplemental evaluation? 

Mr. Kreitman. Well, at that time. Senator, I had only partici- 
pated in the evaluation process once before, and I had not done it 
in that case. So, I do not know, really, more generally than that. 

Chairman Specter. Well, have you ever seen a supplemental 
evaluation under analogous circumstances? 

Mr. Kreitman. Prior to becoming an assistant director, I had 
never seen any evaluations. 

Chairman Specter. Well, you were on the pay raise committee, 
were you not? 

Mr. Kreitman. No, I was not. 

Chairman Specter. Mr. Berger, was this not a highly unusual 
thing to have a supplemental evaluation? 

Mr. Berger. I think it was fairly rare, Mr. Chairman, to do a 
supplemental evaluation. 

Chairman Specter. Fairly rare? Happened one time in the past 
only? 

Mr. Berger. Oh, I could not say how many times it happened 
in the past. 

Chairman Specter. Do you know if it is happening at all? 

Mr. Berger. I think it has happened, yes. 

Chairman Specter. Do you know when it happened in the past? 

Mr. Berger. No, I do not. I am saying that I think it is rare. 
What I was going to say is that 

Chairman Specter. Well, this is a pretty important point here. 
With the overtone that suddenly there is a change in evaluation, 
a supplemental evaluation, something the Committee is very con- 
cerned about, if this had been something that had been done in the 
past, would you not have checked that out before coming in to tes- 
tify today? 

Mr. Berger. I am sorry. I am not at the SEC and I do not have 
access to that information. 

Chairman Specter. You are what? 

Mr. Berger. I am not at the SEC so I do not have access to the 
information. 

Chairman Specter. I know. But you are a witness in a matter 
which involved you on the evaluation of Mr. Aguirre and a supple- 
mental evaluation. 

Mr. Aguirre, what happened in this situation? 

Mr. Aguirre. Well, of course, I did not know anything about any 
reevaluation until they fired me, but I have been able to track 
what has happened. 

Chairman Specter. You were never told you were being reevalu- 
ated? 
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Mr. Aguirre. No. I had to dig that out. I had to press these guys 
to get the records, and they finally gave it to me in October. 

On June 1, I got the first evaluation “acceptable on all grounds”, 
which qualified me for a merit pay increase. On June 17, I sub- 
mitted my evaluation. On June 29, Mr. Hanson forwarded the eval- 
uation, saying my work was of high value, and made some very 
positive comments. For example, that I “went the extra mile, and 
then some”. 

Now, I understand between June 29 and July 18, everyone, with 
the exception of Linda Thomsen, approved that merit pay increase. 
On July 18, the Compensation Committee met and approved it. 

Now, between July 18 and July 27, Linda Thomsen approved it. 
But on the evening of July 27 at 5:30, I sent Mr. Berger an e-mail 
for the first time saying to him, this investigation has been stopped 
because of Mack’s political power. 

He did nothing in response to that e-mail. That is, he did not 
say, come on in, let us talk about it, let us get to the bottom of this. 
Two days later, he reevaluated me. That is the sequence. 

Chairman Specter. Mr. Hanson, there is a form here which is 
designated “Merit Pay Supervisor Transmittal Form — Employee’s 
Name: Gary Aguirre. Supervisor’s Name: Robert Hanson”. Are you 
familiar with this document, or would you like to see it up close? 

Mr. Hanson. I am familiar with it. 

Chairman Specter. You are familiar with it. On June 29, 2005, 
you checked off the category here, “Made Contributions of High 
Quality”. 

Mr. Hanson. That is correct. 

Chairman Specter. Well, what was it that changed your view as 
to his qualifications? 

Mr. Hanson. As I indicated in my written statement, the evalua- 
tion prepared for Mr. Aguirre was based on his work for the 3- 
month period, from the date Mr. Aguirre joined my group through 
April 30, 2005. 

Chairman Specter. And Mr. Kreitman, are you familiar with a 
document dated June 1, 2005 concerning “Performance Plan and 
Evaluation” as to Mr. Aguirre? 

Mr. Kreitman. Yes, I am. Senator. 

Chairman Specter. You are familiar. Where you checked off 
“Knowledge of Field or Occupation: acceptable. Planning and orga- 
nizing work: acceptable. Execution of Duties: acceptable. Commu- 
nications: acceptable.” 

Mr. Kreitman. Yes, Senator. 

Chairman Specter. That was your evaluation of Mr. Aguirre on 
June 1 of 2005. 

Mr. Kreitman. Yes, it is. 

Chairman Specter. Why the change? 

Mr. Kreitman. Well, Senator, Mr. Aguirre was a probationary 
employee. If I had rated him “unacceptable” in any of those four 
critical performance evaluation standards, it would effectively have 
terminated his employment at that time. 

Chairman Specter. He ultimately was terminated. 

Mr. Kreitman. That is correct. 

Chairman Specter. If he is unacceptable, why should he not be 
terminated? 
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Mr. Kreitman. He should be. 

Chairman Specter. If he is acceptable, why was he terminated? 

Mr. Kreitman. He was not acceptable at the time that he was 
terminated, Senator, at the end of his probationary period. 

Chairman Specter. Well, what was the change that moved from 
“Acceptable” in all those categories to “Unacceptable”? Is it not a 
curious coincidence, Mr. Kreitman, that at the time he is pursuing 
these matters which are not meeting with favor by Mr. Hanson, 
Mr. Kreitman, and Mr. Berger, that suddenly there is a reevalua- 
tion, highly unusual, and all of these qualifications where he is 
“Acceptable”, and where Mr. Hanson says, his immediate super- 
visor, “Made Contributions of High Quality”. Suddenly there is a 
change and he is fired? 

Mr. Kreitman. Senator, the only respect in which Mr. Aguirre’s 
professional judgment received disfavor by any of his supervisors 
was, as Mr. Berger indicated, with respect to the timing of the tes- 
timony of Mr. Mack. 

However, it was Mr. Aguirre’s behavior and conduct, the con- 
temptuous way in which he treated his colleagues, the unpro- 
fessional way in which he dealt with opposing counsel, his refusal 
to accept any kind of directional supervision, that led to his termi- 
nation. 

Chairman Specter. Well, he worked there for a long time. He 
got these very favorable ratings on June 29, and a favorable rating 
from you, “Acceptable”, on June 1. Then on September 1, 2 months 
later from the Hanson evaluation and 3 months later from your 
evaluation, suddenly he is fired. 

Mr. Kreitman. Well, Senator, he did not work there for a long 
time. He was a probationary employee. He worked in our group 
from February until September and, perhaps erroneously in retro- 
spect, we were very generous with him. We wanted to encourage 
him. I had promised him that when he came to my group after hav- 
ing very serious difficulties in another assistant director group, 
that I would give him a fresh start. 

He worked an enormous number of hours with very great energy 
and diligence, therefore, in my judgment and in the judgment of 
his other supervisors, I believe, he made a highly valuable con- 
tribution. 

That is very different from the basis upon which he was termi- 
nated, which was his inability to work within a closely supervised, 
structured, and collegial environment. 

Chairman Specter. Senator Grassley? 

Senator Grassley. Before I ask questions, I would like to ask 
that a list of documents that I will hand to you now would be in- 
cluded in the record of today’s hearing. Also then, before they are 
included, it would be necessary for your Committee and my Com- 
mittee staffs to make appropriate redactions. 

Chairman Specter. Without objection they will be made a part 
of the record, as will all of the documents which have been ref- 
erenced during the course of the testimony be made a part of the 
formal record. 

[The documents appear as submissions for the record.] 

Senator Grassley. Yesterday’s written testimony was submitted 
by the witnesses for today’s hearing. Mr. Hanson, in your testi- 
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mony you discuss Mr. Aguirre’s performance when he took the tes- 
timony of Arthur Samherg. You stated, “It was reported to me that 
Mr. Aguirre behaved unprofessionally and was extremely disorga- 
nized during the testimony.” 

Mr. Hanson, were you present at any of the testimonies that Mr. 
Samherg gave? 

Mr. Hanson. I was. 

Senator Grassley. You were there? 

Mr. Hanson. Your question was, was I present at any of the tes- 
timonies that Mr. Samherg gave. 

Senator Grassley. Yes. 

Mr. Hanson. I was. 

Senator Grassley. You were there. 

Mr. Hanson. I think, just to clarify the record, I was not at the 
testimonies that Mr. Aguirre took of Mr. Samherg. 

Senator Grassley. Ml right. 

So you would have no direct knowledge of what took place at Mr. 
Aguirre’s testimony of Mr. Samherg. 

Mr. Hanson. Other than reading the transcript, I would not 
have direct knowledge. 

Senator Grassley. All right. 

Hilton Foster, who I understand is an ex-Securities and Ex- 
change Commission expert on insider trading cases, was there. He 
has over 30 years’ of experience at the SEC and he trained new at- 
torneys at the SEC. 

He testified in an interview with Committee investigators that 
“did I think anything happened in there that was unusual or un- 
professional? No.” Foster continued, “There was a portion there 
where I said, ‘this is dynamite stuff here.’ Further, I remember 
being impressed with the way that Gary did the testimony.” 

Mr. Foster later stated that he was going to use that transcript 
in his training of other attorneys. 

Mr. Hanson, who was your source that said Mr. Aguirre behaved 
unprofessionally? 

Mr. Hanson. This was a senior counsel in my group. 

Senator Grassley. And he was an attorney with the SEC. 

Mr. Hanson. That is correct. 

Senator Grassley. Or was he an attorney for the defense bar? 

Mr. Hanson. He was an attorney with the SEC. 

Senator Grassley. All right. 

Did you ever check what you had heard about the testimony with 
Mr. Eoster? 

Mr. Hanson. I did not. 

Senator Grassley. Why not? 

Mr. Hanson. The attorney that gave me that information is an 
individual I think highly of. I respect his judgment. He has been 
doing litigation for a number of years, so whatever he says to me 
I generally take as a given. 

Senator Grassley. How about Mr. Ribelin? Did you ask him 
about Gary’s conduct during the testimony? 

Mr. Hanson. I did not. 

Senator Grassley. Well, let us ask Mr. Ribelin. 

You were there. Do you think that Gary did a good job ques- 
tioning Arthur Samherg? 
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Mr. Ribelin. Absolutely. 

Senator Grassley. Mr. Stachnik, as you know, I was troubled 
about your inquiry into Mr. Aguirre’s allegation from the begin- 
ning. I have to tell you, the more I learn, the more troubled I get. 

Your office did little more than look at his letter to Chairman 
Cox, call his supervisors, accept what they told you at face value. 
Just calling up people accused of wrongdoing and asking them if 
they did it is not my idea of an investigation that you should have 
performed. 

You did not talk to any of the people at the SEC who identified 
in his letter as agreeing with him. You did not contact Mr. Aguirre 
to get more detailed information or learn whether he had evidence 
to support his claims, which it turns out he did. 

Since you did not talk to Mr. Aguirre, you closed the investiga- 
tion without even looking at an e-mail from Mr. Hanson where he 
admits to talking about John Mack’s “political clout”. In short, you 
only got one side of the story and you did not seem very interested 
in getting the other side. 

In my opinion, an Inspector General is supposed to be inde- 
pendent-minded. When a whistleblower comes forward, you should 
take these allegations seriously, not help play defense for the SEC. 
So my first question is, can you explain why your office was not 
more aggressive in looking at these allegations when they were 
first brought to your attention last year? 

Mr. Stachnik. Senator, we did do a professional and thorough 
investigation, in my judgment, at the time. We did assign the most 
senior staff in my office to this matter. They did review documents, 
e-mails. They analyzed metadata, as well as interviewing the per- 
sonnel within the SEC. 

My judgment in this matter was that the allegations in the two 
letters that came from Mr. Aguirre to Chairman Cox, the allega- 
tions were not validated by the investigation. These included 
Mack’s testimony not being taken. That was a matter of timing 
rather than whether or not it would or would not be taken. 

It included the phone call between Linda Thomsen and, I believe 
it was Mary Jo White, although I may be mistaken about that, 
which we determined was normal communications between the Di- 
rector of Enforcement. 

We looked at documents which indicated that Mr. Aguirre did 
have access and did participate in lots of meetings concerning all 
of the matters he claimed he was not invited, and did not partici- 
pate in the meetings. 

We looked at the allegation about his personnel file and found 
out, through analysis of metadata, that the supplemental evalua- 
tion, unlike the allegation, was prepared back in an appropriate 
time and it was not post-dated. 

We also determined that his termination was based on a dysfunc- 
tional relationship between himself and his supervisors. It was 
pretty obvious that it had been going on. Based on contempora- 
neous memos, e-mails, and so forth, it was pretty obvious that it 
was going on for a long period of time. This was not something that 
came up suddenly. 

Senator Grassley. Well, does it not bother you, if your office is 
independent of the SEC and you can do your work as an Inspector 
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General ought to do the work, and does it not raise a red flag when 
somebody says that you ought to be careful because somebody has 
got a lot of political clout? 

I mean, after all, you are talking about an independent agency. 
But any place in the government. When you start worrying about 
somebody that has political clout, you are not doing your job. 

Mr. Stachnik. I agree. Senator. That is the reason that we did 
open the investigation. I was very disturbed by the allegations that 
were made by Mr. Aguirre. The investigation was designed to vali- 
date those allegations. 

Senator Grassley. Well, let me ask you, do you still stand by the 
closing memorandum that you did? If so, why did you reopen the 
investigation? 

Mr. Stachnik. The reason that I decided to reopen the investiga- 
tion was a combination of factors. The serious concerns expressed 
by the Senate, your Committee and Senator Specter’s committee, 
were clearly part of that decision. The concerns expressed to me by 
Chairman Cox of the SEC was also part of that decision. 

In my estimation, we did a professional and rigorous investiga- 
tion. However, we are not infallible. We are taking another look at 
the matter. That is the reason we reopened it. I reopened it. 

Senator Grassley. All right. 

Well, my last question is going to followup on that. Your office 
made no written document request to the SEC before closing this 
initial investigation. Yet, after Congress started raising questions, 
you did reopen it, as we just discussed, and have since issued a 
broad subpoena to Mr. Aguirre calling for records of his commu- 
nication with this Committee and with my own Finance Com- 
mittee. 

You are now attempting to have the Justice Department enforce 
that subpoena in court, even though you are aware that we have 
raised constitutional objections to your office seeking confidential 
communications between a whistleblower and a Congress about an 
ongoing Congressional inquiry, which includes questions about the 
effectiveness of your office, which, if you are successful, you might 
as well close down the whole business of whistleblowing and close 
down a major source of information for Congress doing its constitu- 
tional job of oversight. 

Could you explain to me why it is necessary for you to have ac- 
cess to communications between Mr. Aguirre and the committees 
investigating his allegations? 

Mr. Stachnik. First off, I do have a parochial interest in whistle- 
blowers, as part of the IGs’ community that depends on whistle- 
blowers, as well as other individuals within the government, to pro- 
vide information and leads for investigation, so it is not the case 
that we find them un-valuable. 

I can tell you, in terms of this subpoena enforcement matter that 
you were discussing 

Senator Grassley. Yes. Why do you need access to communica- 
tions? I mean, you should have all this information. If you are 
doing your job and you are talking to whistleblowers, why do you 
need what they give us? 

Anyway, we have made an entreaty to you to agree to avoid 
interfering in our investigation. If you would narrow the scope of 
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your subpoena to exclude his communications with our committee, 
it might get you the information you need and you are not inter- 
fering with any constitutional checks and balances and things of 
that nature. Also, you just said that you respect whistleblowers. 

Mr. Stachnik. Yes, sir. 

Senator Grassley. Well, then you do not seem to be respecting 
Mr. Aguirre very well in this whole process. 

Mr. Stachnik. I am unaware I did anything disrespectful to Mr. 
Aguirre. 

Senator Grassley. Well, I am using that as an example. Do you 
really have respect for whistleblowers in that respect? In other 
words, if you consider them of value, why do you not take the word 
of the whistleblower sitting beside you? 

Mr. Stachnik. Well, I am not an advocate for whistleblowers. 
That is not the function of the Inspector General. 

Senator Grassley. But you ought to be an advocate for their in- 
formation that they give you. 

Mr. Stachnik. We did. That is the purpose of the investigation, 
was to validate the information and the allegations made by Mr. 
Aguirre. 

Senator Grassley. What are the chances of narrowing your re- 
quest to Congress? 

Mr. Stachnik. I have been advised by the Department of Justice 
not to comment on that. I can tell you that, personally, I am not 
looking to make a fuss about this matter. It is up to lawyers. 

Senator Grassley. You may be playing footsie with an executive 
branch of government that wants to curb Congressional inquiries 
even beyond this one. That is a precedent that could be set. 

Chairman Specter, I think we need to consider legislation that 
ensures that agencies cannot intimidate whistleblowers by issuing 
subpoenas to them for all of their communications with Congress. 
We need to ensure that people feel free to come to us with informa- 
tion about waste, fraud and abuse without worrying that they are 
going to get slapped with a subpoena. 

Chairman Specter. Senator Grassley, there is no doubt about 
that. We have some of that included in the draft legislation which 
has been circulated, but we need to be sure that Mr. Ribelin, for 
example, who stepped forward and has given candid testimony, 
backed up by documents, will be protected. There is no doubt about 
that. 

And the point that you are making with Mr. Stachnik is very 
well founded. We had not come to the point of questioning him, but 
he closed his investigation without questioning Mr. Aguirre, which 
is sort of incomprehensible. 

For the Inspector General to seek the testimony, what Mr. 
Aguirre told the Finance Committee, what he told the Judiciary 
Committee, is just really extraordinary. It is just really extraor- 
dinary that our oversight and our inquiries would be subject to in- 
timidation. I mean, that is what it is. You are getting even with 
Mr. Aguirre for talking to the Finance Committee and the Judici- 
ary Committee. Is that not about the size of it, Mr. Stachnik? 

Mr. Stachnik. Not from my perspective, no. I am trying to get 
the information necessary to complete the reopened investigation. 
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Chairman Specter. Well, why do you not ask Mr. Aguirre? Why 
not ask Mr. Aguirre for what he has told the committees? 

Mr. Stachnik. We have talked to Mr. Aguirre’s attorneys. My at- 
torneys have talked to his attorneys. We will take his statement 
from this Committee and look at that carefully. 

Chairman Specter. Well, any information you want from Mr. 
Aguirre, you can get from him. Why do you have to 

Mr. Stachnik. We have asked Mr. 

Chairman Specter. Let me finish the question. Why do you have 
to implicate what the Judiciary Committee has heard from Mr. 
Aguirre? 

Mr. Stachnik. We have asked Mr. Aguirre directly for informa- 
tion and he has declined to give us that information. 

Mr. Aguirre. I have to speak on that. May I? 

Chairman Specter. Go ahead, Mr. Aguirre. 

Mr. Aguirre. I provided them 250 pages of details, a 45-page 
statement backed up by 200 pages of exhibits, laying out every- 
thing. This statement that I gave them, I have given to your staff. 
I have never had anyone come back and say, it is not enough infor- 
mation for us to understand. 

I do not know why they are doing this. I am not sure it is a 
search for information any more. I think it is something else. The 
information that they have got now is voluminous. Yet, we continue 
on. 

Chairman Specter. Mr. Berger, do you care to make a comment? 
There has been some media speculation as to your joining the 
Debevoise firm after there was some involvement by the Debevoise 
firm with Morgan Stanley and Mr. Mack. I want to give you an op- 
portunity to comment about that. 

Mr. Berger. Thank you. Senator. I appreciate the opportunity to 
comment on that. The first statement, is there is absolutely no cor- 
relation whatsoever between my decision to seek employment out- 
side of the Commission and the Pequot investigation, or any inves- 
tigation. 

Chairman Specter. How long a period of time was there be- 
tween your involvement in the Pequot investigation and the in- 
volvement of Mr. Mack and the representation by Debevoise and 
the time you sought employment with Debevoise? 

Mr. Berger. My understanding is that Debevoise represented 
not Mr. Mack, but the board of directors of Morgan Stanley, for 6 
days in June of 2005. I first approached Debevoise in January of 
2006. 

Chairman Specter. Anything further you want to say about 
that? 

Mr. Berger. I think I have said everything. 

Chairman Specter. All right. 

Mr. Stachnik, are you saying, in effect, that as far as you are 
concerned, you do not want the communications with the commit- 
tees? 

Mr. Stachnik. I have been advised by the Department of Justice 
not to discuss this matter. I apologize. 

Chairman Specter. Well, they are representing you. But you are 
the investigator. You are the Inspector General. You are the party 
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in these proceedings. Do you want the information which was given 
to the Judiciary Committee? 

Mr. Stachnik. We need the information that would allow us to 
conduct the investigation. 

Chairman Specter. Now answer my question. 

Mr. Stachnik. I am sorry. I have to go with the advice given to 
me by the Department of Justice and I cannot discuss the matter. 

Chairman Specter. Well, has the Department of Justice told you 
that you should get the information from the Judiciary Committee? 

Mr. Stachnik. We did request the information from the Judici- 
ary Committee. We requested it in writing, as well as orally. My 
understanding is, you have a Senate rule 

Chairman Specter. Now see if you can focus on my question. 

Mr. Stachnik. All right. I am sorry. 

Chairman Specter. Did the Department of Justice urge you to 
get the information from the Judiciary Committee or is the Depart- 
ment of Justice not really your lawyer in the matter to proceed it 
in court to see if they can compel it? 

The Department of Justice does not make the decision as to 
whether the information is necessary for your investigation, Mr. 
Stachnik. You make that decision. 

Mr. Stachnik. That is correct. 

Chairman Specter. Well, so are you saying that you want that 
information from the Judiciary Committee? 

Mr. Stachnik. Again, Senator, the Department of Justice has ad- 
vised me not to discuss the matter. I do not know anything 
more 

Chairman Specter. Oh. Now the Department of Justice has ad- 
vised you not to discuss the matter with the Judiciary Committee? 

Mr. Stachnik. That is correct. 

Chairman Specter. The plot grows thicker all the time. 

Well, I think we have gone about as far as we can go here. The 
draft legislation which would permit the parallel activities by the 
Department of Justice and the SEC, and would provide greater in- 
ducements to whistleblowers and would provide for some regula- 
tion where you have small investors and you have pension funds, 
we are going to put that into the legislative process and introduce 
that legislation. Obviously nothing is going to happen in the 109th 
Congress, but this is going to be a matter for analysis and pursuit 
later. 

At a minimum, it is very, very troubling what the SEC has done 
here, Ms. Thomsen, Mr. Berger, Mr. Kreitman, Mr. Hanson. At the 
very minimum, it is very, very troubling. When you have a matter 
referred to you and it sits dormant for 2 years, and you have a very 
vigorous investigator like Mr. Aguirre coming forward and you 
have him working from September of 2004 and getting very good 
reports as late as June 29, 2005, and then because he is pressing 
on what is admitted by your own memoranda, Mr. Hanson, to have 
political overtones, to have “juice”, and you have one of your profes- 
sionals of long standing, Mr. Ribelin, coming in and saying some- 
thing is smelly, and then your agency takes no action until there 
is a Judiciary Committee hearing in June and you finally get 
around to taking Mr. Mack’s deposition 5 days after the statute of 
limitations has run, and you have the Inspector General of the SEC 
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taking punitive action against Mr. Aguirre — that is what it is, Mr. 
Stachnik. 

Senator Grassley expressed it very, very well on the kind of an 
investigation you have run here, which is not professional. You are 
not the only one who knows something about running investiga- 
tions. 

But we are not finished with this yet, ladies and gentlemen. We 
are not finished with this. We have people under oath with directly 
contradictory testimony. It is very, very troubling, at a minimum. 

That concludes the hearing. 

[Whereupon, at 12:03 p.m. the hearing was concluded.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 

GARY J. AGUIRRE 


January 26, 2007 


Re: Re^xMises to Stqiplemeiital Questions. 

Ntkole BuntAigjte 
Hearing Clak 
United States Senate 
Committee on tbe Judiciary 
222 Senate Diricsen Building 
’ I 

Dear Ms. Burroughs: 

I was a witness at the December S, 2006, hearing on Examining Enforcement of 
Crimina] Iitstder Trading and Hedge Fund Activity. Following t^ hearing, your 
predecessor, Barr Hue&er, forwarded supplemental questions fiom Senator Grassley and 
horn the former Judiciary Committee Chairman, Senator Specter. Mr. Huefiier extended 
my response period through February 1 , 2007. 

I am recoding to those supplemental questions with tbe following enclosures: 

1) My responses to Senator Grassley's supplemental questions; 

2) My responses to Senator Specter’s supplemental questions; and 

3) A tluee-ring binder containing supporting exhibits 1 through 150, and exhibits A 
through H. 

1 am also enclosing a copy of tbe December 5, 2006. transcript with one correction. 
Although that corrcctioa is not to my testimony, ^ believe it is relevant because it shows a 
material change in tbe witness’s testimony, a change which I believe is false. 

Sincerely, 


Gary J. Aguirre 


rHON 


rxx 
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Judiciary Committee Hearing: Illegal Insider Trading: How Widespread is t&e 
Problem and is there Adequate Criminal Enforcement? 

Responses by Gary Aguirre for the Hearing Record 
to Questions from Senator Grassley: 


For Mr. Gary Aguirre 

Former Senior Attorney 

U.S Securities and Exchange Commission 

(1) At the Judiciary Hearing, your former supervisors from the SEC had a lot of negative 
things to say about you and your performance while employed as a Senior Attorney at the 
SEC. For instance, your Branch Chief, Robert Hanson said you were disrespectful and 
abusive to other attorneys, you misrepresented Commission policy to outside counsel, and 
that your files were disorganized and incomprehensible. 

These complaints can be suntmed np in the following list Please provide a detailed 
response (including relevant documents where available) to the following aOegations that 
were presented against yon at the December 5, 2006, hearing. 

I appreciate the opportunity to respond to each of the false and groundless accusations by 
Linda Thomsen (Thomsen), Paul Berger (Berger), Mark Kreitman (Kreitman) and Robert 
Hanson (Hanson) attacking my performance as an SEC attorney. The purpose and available time 
at the December 5, 2006, hearing permitted only the briefest response to these accusations.' 

Thomsen, Berger, Kreitman, and Hanson (collectively “the Four”) employed a classic 
strategy to obfuscate their misdeeds — an ad hominem attack on the messenger, it took two 
different forms. Much of their attack was pure fiction. No contemporaneous documents support 
any of these factual allegations for a simple reason: they did not happen. But the Four also 
sprinkled in a few half truths. These accusations fictionalize real events. The part that is' true 
finds support in contemporaneous documents, but those same documents refute the part that is 
fiction. 


The Four spent much time wrapping themselves in the SEC flag, as if this mantle would 
somehow give Iheir testimony the ^pearance of truth. But it would fail them. Their evasive 
answers, half truths and flat lies only proved your Committee would have to look elsewhere for 
the truth. Their testimony brought no honor to an agency whose mission— to protect investors 
and maintain the integrity of the capital markets — demands that its leadership be forthright. In 
truth, they were just four individuals who had abused the power entrusted .to them under law, 
four individuals willing to say anything — true or false— to conceal their abuse of power, four 
individuals willing to cross the line marking the boundary of petjury. 


' “I have not seen a single piece of paper backing anything that they have said through my history with the SEC, 
and J have been hying to get them through FOIA and Privacy Acts,” Examining Enforcement of Criminal Insider 
Trading and Hedge Fund Activity. Hearing before the U.S. Senate Judiciary Committee, 109''' Cong. (2006), Court 
reporter hearing transcript (Hereinafter “Hearing RT") p. 36, 1. 23 through p. 37, 1, t. 
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The Four’s personal attacks share a common feature, which undeimines their credibility. 
None found its way into any performance evaluation — that is until I questioned Mack’s special 
treatment. Until then, every link in my chain of command found my performance warranted a 
two-stq) merit pay raise. On June 1, 2005, Kreitman certified my job performance satisfied every 
applicable SEC standard,^ On June 29, Hanson forwarded his evaluation of my performance 
stating that I made “contributions of high quality” and that I “went the extra mile and then 
some.”^ On July 18, the compensation committee, with Berger as a member, decided my 
performance warranted a two-step merit increase. By July 27, Thomsen had reviewed and 
approved my two-stqr increase. 

But all this would quickly change in late July 2005 when I spoke to Berger about Mack’s 
favored treatment and followed up on July 27 with my email saying the same.'* Less than three 
days later, Berger, Kreitman and Hanson decided to reevaluate my 2004-2005 performance.’ 
"Their “reevaluation” described someone who clearly had no future at the SEC.’ One month later, 
the Four carried out the “reevaluation” by terminating my employment.’ 

So how did the Four try to reconcile their uniformly positive evaluations of my 
performance with their decision to fire me? This assignment went to Kreitman; he took two bites 
at this apple. His first theory employed this syllogism: Aguirre’s performance failures with one 
exception (my judgment failure in seeking to subpoena Mack) were all conduct-related; the SEC 
formal evaluation process did not concern itself with an employee’s conduct, only his 
professional judgments; therefore, Aguirre got through the evaluation process with his two-step 
merit pay increase.* The syllogism fails if either of its premises is false. In this case, both 
premises are false. 


* See SEC Form 2494, Ex. 1. 

* See Robert Hanson’s June 2005 evaluation of Gary Aguirre’s performance and transmittal sheet. Ex. 2. 

* See July 27, 2005, email from Aguirre to Berger and Kreitman, Ex. 59. 

‘ Hearing RT, p. 53, 1. 19 through p. 54, 1. 4j and Examining Enfoncemen! of Criminal Insider Trading and Hedge 
Fund Activity: Hearing before the U.S. Senate Judiciary Committee, 109* Cong. (2006) (Statement of Mark 
Kreitman, Assistant Director Division of Enforcement U.S. Securities and Exchange Commission Washington, 
D.C.), (Hereinattcr “Kreitman ’s Written Testimon/’). 

‘ See August 1 , 2005, “reevaluation” of Gary Aguirre, Ex. 95. 

’ See September I, 2005, termination notice, Ex. 96. 

* This first theory emerged during queshoning by Senator Specter of Kreitman. The transcript reads: 

Chairman Specter. Well, what was the change that moved from “acceptable” in all 
categories to “unacceptable”?...and where Mr. Hanson says his immediate supervisor, “Made 
Contributions of High Qualify”. Suddenly there is a change and he is fired? 

Hearing RT,p. 92, U.1-H. 

Mr. Kreitman. Senator, the only respect in which Mr. Aguirre’s professional judgment 
received disfavor by any of his supervisors was, as Mr, Berger indicated, wiA respect to ttie timing 
of the testimony of Mr. Mack. 

However, it was Mr. Aguirre’s behavior and conduct; the contengituous way in which he 
treated his colleagues, the unprofessional way he dealt with opposing counsel, his refusal to accept 
any kind of directional supervision, tijat led to his termination. 

Hearing RT,p. 92, U. 12-20. 
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The first premise was express: that my alleged deficiencies were all conduct related with 
one exception* That factual theory cannot be squared with the Four’s testimony before you 
Committee. Collectively, the Four testified my performance was deficient in twenty-three 
particulars. Their accusations were not limited to conduct-related deficiencies. The Four 
disparaged every aspect of my substantive work: to communicate with other staff,'* to plan and 
organize an investigation," to correctly issue a subpoena,'^ to use the subpoena power 
reasonably,'^ to distinguish speculation fi’om feet,'* to weigh evidence,'’ to take testimony,'* to 
understand Commission policy,'’ and to record and document the investigative progress.'* AU of 
these allegations involve professional judgment, which according to Kreitman should have been 
tagged during the evaluation process. Yet, the Four’s evaluations of my performance omitted any 
mention of fitese flaws. Once again, the key question, the one Senator Specter posed to 
Kreitman, still searches for an answer: why did none of my alleged deficiencies appear on any of 
my evaluations? 

Kreifman’s second premise— that the evaluation process tracks professional competence 
but not conduct-related deficiencies— is equally flawed. Indeed, it is absurd. It suggests tiie SEC 
could be in the process of firing someone for accepting a bribe, while awarding the miscreant a 
three-step pay increase so long as his work product was superior. 

The SEC’s evaluation process is not so flawed. It clearly encompasses conduct. In fins 
regard, Kreitman certified on SEC Form 2494 that my “oral and written communications further 
agency objectives and, with few exceptions, are ...appropriate for the intended audience.” He 
also certified that my “required personal interactions with internal and external 
constituencies/counterparts are generally responsive to the needs of these individuals or 
entities.”'* How could my interactions with others — both “internal and external”^ — be 
“appropriate” and “generally responsive” to their “needs,” as Kreitman has certified,’* if, I had 
hung up on opposing counsel, abused fellow staff attorneys, refused to share information, thrown 
tantrums or engaged in any of the other alleged misconduct, as Kreitman now testifies?’' So 
which is true: Kieitman’s certification on June 1, 2005, when his job demanded an honest 
assessment, or his testimony on December 5, 2005, when his own conduct was under scrutiny? 

As a fallback, Kreitman tried to peddle a second theory — that my behavior fell off after 
April 30, 2005. He put it this way: 


The one “professiooal judgment” which received my supervisors’ disfavor, according to Kreitman, was decision 
to issue a subpoena to John Mack. Id., 11. 12-15. 

Aguirre “has difficulty explaining the significance of evidence in a linear fashion.” 

" Aguirre’s “PCM investigation was poorly thought out [and] disorganized.” 

Aguirre “sent out several subpoenas violated privacy law.” 

Aguirre “sent out too many subpoenas” and he “subpoenaed too many emails, over 19 million.” 

Aguirre “made fectual statements that turned out to be mere speculation." 

Aguirre was “unable to fairly and ingiartially balance evidence.” 

Aguirre “was disorganized and unprofessional during Samberg’s June testimony." 

" Aguirre “misrepresented Commission policy to opposing counsel.” 

** “Aguirre’s records and files were disorganized and sloppy." 

"See SEC form 2494, Ex. 1. 

“H. 

Kreitman ’s Written Testimony. 
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Fve heard — and read — a g)od deal about the two step increase we 
recommended for Mr. Aguirre whidr became effective shortly before his 
termination. That recommendation covered the rating period that ended April 30, 
some four months prior... Mr. Aguirre's subsequent behavior however so far 
exceeded the bounds of acceptable professional conduct that it was incumbent on 
me and his other super-visors (sic) to supplement his overly generous evaluation. 

A copy of our supplemental evaluation, prepared on August 1, 2005, which 
accurately described concerns we had about Aguirre’s conduct, is attached 
(emphasis added).^ 

But this factual theory (Aguirre’s subsequent behavior fell off) clashes with the factual theory 
stated in ttie SEC’s official termination notice. The notice suggests that my conduct was sub par 
from the outset, but improved towards the end. It reads: “Since those meeting, your conduct has 
not improved to the level that warrants retention beyond your trial period.”® So again, which is 
it? Was my performance solid for most of the year, but fell off at the end? Or was my 
performance sub par for most of the year, but my improvement inadequate at the end? The SEC 
has offered your Committee both conflicting theories. Neither is true. 

The truth may be stated simply. My evaluations were all positive until I questioned the 
Four’s decision to give Mack special treatment. Then within three days, three of the Four rewrote 
my employment history with their phony “reevaluation,” a process otherwise unknown at the 
SEC.^"* That “reevaluation” was never shown to me.“ It never found its way into my personnel 
file. No one ever discussed it with me. All of this violates established SEC protocol. 

But the Four’s handling of my performance evaluations is just one fact that undermines 
their credibility. My supervisors never mentioned any of the twenty-three alleged deficiencies in 
any written or oral communication to me. Nor has any email surfaced — to the best of my 
knowledge — in which my supervisors mention any of these alleged deficiencies. Few appear in 
my termination notice, even though the law required the SEC to state them there.^* 

No evidence links my performance to my firing because it was not the cause. The Four 
fired me because I questioned their decision to give Mack special treatment. When two Senate 
committees put the high beam on that decision, the SEC reopened the Mack investigation. But 
the Four also handled the reopened investigation; it was therefore Just as much a sham as its 
closing a year earlier. 


“H. 

^ See termination notice. Ex. 96. 

Hearing RT, p. 86, 1. 20 through p. 89. 1. 1. 

“ Id., p. 89, 1. 2 through p. 90, 1. 5. 

See termination notice. Ex. 96. Section 3 15.804(a) of Title 5 provides: 

Wben an agency decides to terminate an enploy^ serving a probationary or trial period because 
his work performance or conduct during this period fails to demonstrate his fitness or bis 
qualifications for continued eoployment, it shall tenninate his services by notifying him in writing 
as to why he Is being separated and die effective date of the action. Ute information in the notice 
as to why the eir^iloyee is being tenninated shall, as a miniirntm, ctmsist of fee agency’s 
conclusions as to fee inadequacies of his performance or conduct. 
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Hie Four’s mentality in conducting the reopened investigation was best expressed by 
Hanson during questioning by Senator Specter, Hanson well understood that other staff and I 
believed that Mack may have learned about the pending merger during his negotiations with 
Credit Suisse (CS) or Credit Suisse First Boston (CSFB) in late June and then passed that tip 
along to Samberg during a phone cat! on June 29. During questioning by Senator Specter, 
Hanson flatly denied Mack met with CSFB enyloyees in late June 2001,^^ contrary to 
infoimation a CSFB attorney had provided to me.^ But Hanson’s answers whether Mack met 
with Credit Suisse executives in late June 2001 were evasive. Still, his responses impliedly 
conceded that Mack had met with Credit Suisse executives at the critical time.^’ On this point, 
the transcript reads: 

Mr. Aptirre. And I think, mote importantly, the question is, what did Mr, 

Mack say about his meetings with Credit Suisse during the 27, 28* and 29 of 
June?... 


Chairman Specter. Was Mr. Mack questioned about that, Mr. Hanson? 

Mr. Hanson. Of course. 

Chairman Specter. And what did he say? 

Mr. Hanson. That the information that Mr. Aguirre alleged or speculated 
that Mr. Mack may have had was so far down in the weeds for Mr. Mack.*® 

The only reason that Mack would have discussed what was said during meetings in late June 
2001 with Credit Suisse is if they had in fact taken place. Hanson’s reference to what “Mr. 
Aguine alleged or speculated” was of course reference to my and other staff’s belief that Mack 
may have learned about GE’s pending acquisition of Heller during these meetings. 

Then this remarkable exchange took place: 

Chairman Specter. So far down in the weeds? 

Mr. Hanson. It was so far removed from what he was doing with respect to 
negotiating with CS First Boston that it had no relevance to him (emphasis 
added)...*' 

A little perspective on Hanson’s comment may be helpful. The SEC never took the 
testimony of the Credit Suisse officials that met with Mack in late June 2001,** just before he 


” Hearing RT,p. 80,1. 15-19. 

“/if.,p. 80, 1.22 top. 81,1. 1. 

'’/d..p.82.U. 10-12. 

”/</..p.82, 1. 1-12. 

Id. p. 82, 11. 13-20. Hanson Not only that, but the people from CS First Boston that we talked to and received the 
e-roails &om said diat there is no iwssible way that they had Ac infonnation, let alone passed it on to Mr. Mack. 

The SEC’s Case Closing Reconnnendatioii, Ex. 115, only states that the SEC took the testimony of the CSFB 
employees who, acceding to Haoson, did not nteet wiA Mack in late June 2001. 
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spoke with Samberg on June 29. The critical statute of limitations had already expired by the 
time the SEC learned of those meetings during Mack’s testimony. But had the SEC questioned 
the Credit Suisse executives who met with Mack and had those executives testified that the 
praiding acquisition was discussed during their meetings with Mack, Hanson had a ready answer. 
It was “so far down in the weeds” that it would have “had no relevance to [Mack].” The 
relevance to Mack was of course not the issue. What about the relevance to Hanson? 

I submit that such a disclosine by Credit Suisse executives to Mack in late June would 
have had considerable relevance to any government investigator conducting a legitimate 
investigation of Pequot Capital Management’s (PCM) trading in GE and Heller. Had Mack 
learned about the pending acquisition on June 27 or 28, the time period covered by Senator 
Specter’s question to Hanson, Mack would have known that fact on Jime 29 when he spoke with 
Samberg. Samberg’s heavy trading of Heller on the next trading day would be circumstantial 
evidence that Mack communicated the tip to him.” It would explain why PCM arranged for 
Mack to get a $5 million piece of Fresh Start, which tripled in value ei^t months after Mack put 
up his cash.” 

Further, this piece of information — ^whether Mack learned about the pending acquisition 
during his meetings with CS or CSFB — ^was the “prerequisite” to take his testimony, according 
to Kreitman. Yet, even if I had found some way to establish this fact to Kreitmaa’s satisfaction, it 
would still have “had no relevance” to Mack, according to Hanson, and therefore apparently 
none to Hanson either. I submit these are not the words of an investigator conducting a real 
investigation. Rather, they are the words of someone so caught up in a cover up that he fails to 
recognize the absurdity of his own words. 

I now turn to the specific attacks on ray performance. 

Mark Kreitman 

1) Mr. Aguirre refused to share with them [SEC colleagues] details, strategy or tactics 

about the investigation. 

As Kreitman must know, his testimony was false. I fi'eely told my supervisors and other 
staff of evidentiary developments, as well as my views on new tactics or strategies to advance 
the PCM investigation. This was done through emails, team conferences, smaller meetings, and 
phone calls. I have included typical emails recording this practice from my first month to my last 
month with the SEC.” None of my supervisors ever suggested or implied that I kept 


United States v. Larrabee, 240 F.3d 18, 21 (1st Cir. 2001). 

See Aguirre written testmiDny, footnote 116. 

Fot exan^le, see the following emafls: See Sqptendier 22» 2004, email &om Aguirre to C^m, Ex. 3; October 6, 
2004, eniMl from Aguirre to Cam, Ex. 4; October 8, 2004, eioail from Aguirre to Grm» and Cam, Ex. 5; October 
13, 2iXW, email from Aguirre to Cain, Ex. 6; October 14, 2004, email from Aguirre to Grime and C^in, Ex. 7; 
November 3, 2004, email from Aguirre to Grime, Cain and Foster, Ex. 8; December 6, 2004, from Aguirre to Foster, 
Ex. 9; December 8, 2004, email from Foster to Aguirre, Ex. 10; December 9, 2004, email from Aguirre to Foster, 
Ex. 11; DecenjlwHr 10, 2004, emaO from Aguirre to Foster, Ex. 12; January 10, 2005, email from Aguirre to Grime 
and Cain, Ex. 13; January 10, 2005, email from Aguirre to Cain, Ex. 14; January 24, 2005, email from Aguirre to 
Kreitman, Ex. 15; January 25, 2005, email firom Aguirre to Hanson, Ex. 16; February 3, 2005, email from Kreitrmn 
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investigative developments to myself. Nor has the SEC pointed to a scrap of paper to support this 
theory. 


I updated Hanson and, when appropriate or requested, Kreitman on all developments of 
the PCM investigation. Shortly after my transfer to Rreitman’s group and Hanson’s branch, I 
updated both on the investigative plan, which Kreitman thought was just fine.“ As discussed 
below, I updated them on revisions to the plan and proposed new strategies and tactics from time 
to time as they occurred.^’ Again, from the outset, 1 passed along to my supervisors significant 
input firom staff assigned to the PCM investigation by other SEC offices or divisions.^® I also 
notified both Hanson and Kreitman of the initial examination schedule^’ and other significant 
decisions regarding the issuance of subpoaias.'*® 


to Hanson aod Aguiire, Ex. 18; Febniaiy 4, 2005>.emai] from Aguirre to Kreitman, Ex. 19; February 8, 2005, email 
from Aguirre to Kreitman and Hanson, Ex. 20; February 14, 2005, email from Kreitman to Hanson and Aguirre, Ex. 
21; February 16, 2005, email from Hanson to Aguirre, Ex. 22; February 16, 2005, email from Aguirre to Kreitman, 
Hanson, Ribelin, Foster, Ivarone, Pliir^ton, and Snively, Ex. 23; February 18, 2005, email from Aguirre to Hanson, 
Ex. 24; February 18, 2005, email from Aguirre to Hanson and Kreitman, Ex. 25; February 22, 2005, email from 
Aguirre to Hanson, Kreitman, Foster, and Ribelin, Ex. 26; February 23, 2005, email from Kreitm^ to Hanson, 
Foster, Ribelin and Aguirre, Ex. 27; February 25, 2005, email from Aguirre to Hanson, Ribelin, Foster and 
Kreitman, Ex. 28; Marcb 1, 2005, email from Aguirre to Hsmson, Ribelin, Foster and Kreitmai}, Ex. 29; March 9, 
2005, email from Aguirre to Hanson and KreiUnaii, Ex. 30; March 10, 2005, email from Aguirre to Berger, 
Kreitman and Hanson, Ex. 3 1 ; Mmch 1 5, 2005, email from Aguirre to Hanson, Kreitman, Ribelin, Conroy, Glascoe, 
and Foster, Ex. 32; March 16, 2005, email from Aguirre to Hanson, Foster, Ribelin, Conroy, Ivarone, and Plinqrton, 
Ex. 33; Match 16, 2005, email from Aguirre to Kreitman. Hanson, Plin^ton, Ivartone, Foster, Conroy and Ribelin, 
Ex. 34; March 18, 2005, email from Aguirre to Hanson and Kreitman; Ex. 35; March 29, 2005, email Aguirre 
to Hanson and Ribelin, Ex. 36; April 13, 2005, email from Aguine to Hanson, Ex. 37; April IS, 2005, email from 
Aguirre to Hanson, Ex. 38; April 22, 2005, email firom Aguirre to Hanson and Kreitman, Ex. 39; April 29, 2005, 
email from Ag^airrc to Hanson, Ex. 40; May 6, 2005, email from Aguirre to Hanson, Ex. 41; May 9, 2005, email 
from Aguirre to Flotschutz, IGeitman and Hanson, &c. 42; May 10, 2005, email from Aguirre to Kreitman and 
Hanson, Ex. 43; May 18, 2005, email from Aguirre to Hanson, Ex. 44; May 20, 2005, email from Aguirre to 
Kreitman, Hanson, lUbeiin, Foster, Eichner and Conroy, Ex 45; May 24, 2005, email from Aguirre to Hanson, 
Foster, Ribelin, Eichner, O'Rourke, Ivarone and Kreitman, Ex. 46; May 24, 2005, email from Aguirre to Hanson, 
Ex. 47; May 25, 2005, email firom Aguirre to Hanson, Ex 48; June 3, 2005, email from Aguirre to Ribelin, Foster, 
Eichner, Conroy, Glascoe, Miller, Hanson and Kreitman, Ex 49; June 2. 2005, email from Aguirre to Kreitman. Ex. 
50; June 12, 2005, email firom Aguirre to Hanson, Ex. 51; June 10, 2(K)5, email from Aguirre to Ribelin, Hilton, 
Conroy, Glascoe, Eichner, Miller, Kreitman, Hanson, and O’Rourke, Ex. 52; June 12, 2005, email from Aguirre to 
Hanson. Ex 53; June 20, 2<X)5, email from Aguirre to Hanson. Ex. 54; June 27, 2005, email from Aguirre to 
Hanson, Kreitman and Ribelin, Ex. 55; June 28, 2005, email from Aguirre to Hanson, Kreitman, and Ribelin, Ex. 
56; June 29, 2005, email from Aguirre to Kreitman, Ex. 57; July 29, 2005, email from Aguirre to Kreihmn, Hanson, 
Ribelin, Eichner and Jama, Ex. 58; July 27, 2005, email from Aguirre to Berger and Kreitman, Ex. 59; August 24, 
2005, email from Aguirre to Berger; and August 4, 2005, email from Aguirre to Hanson, Ex. 60. 

See February 2, 2005, email from Aguirre to Kreitman and Hanson at 5:16 pm, Ex 18; and February 3, 2005, 
email from Kreitman to Aguine and Hanson at 12:44 pm. Ex 18. 

” See, for example, March 1 , 2005, email from Aguirre to Hanson, Ribelin, Foster and Kreitman, Ex. 29. 

See for example February 8, 2005, email from Aguirre forwarding to Kreitman and Hanson an email from 
Snively of OCIE, Ex. 20, and February 23, 2005, cmafl chain between Aguirre, Kreitman Hanson, Foster and 
Ribelin, Ex. 27. 

See February 1 8, 2005, email from Aguirre to Hanson and Kreitoian, Ex. 24. 

April II, 2005, email from Aguine to Hanson, Ex 38; May 24, 2005, email from Agimre to Hanson, Ex 47; 
Fefms^ 14, 2005, email fix)m Aguirre to Foster, Ex 82; Early May email chain between Kreitman, Hanson and 
Aguirre, Ex. 89; May 4, 2005, email fiom Ribelin to Haison and Kreitman, 103; August 26, 2005, email from 
Aguirre to Kreitman, Han^n, Eichner, Ribelin, and Jama, Ex 1 19; May 24, 2005, email exchange between Aguirre 
and Hanson, Ex. 124; Chain of emails in late Au^ist 2005, Ex. 133; June 2, 2005, email from Aguirre to Kreitman 
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I also notified both Kreitman and Hanson of the first PCM staff meeting, after my 
transfer to Kreitman’s group, which included staff flom other SEC divisions or offices.'” The 
email to Kreitman and Hanson incorporated my email to other staff setting up the meeting and its 
proposed agenda. It read: 

Pequot Team: 

We are entering a critical stage of this investigation in Marfch, when we take the 
examinations of the Pequot execs who made the trading decisions that are the 
subject of this investigation, as well as some of the issuers employees suspected 
of being tippers. So that we can discuss what needs to be done between now and 
then, I have reserved Room 8 1 20 for Wednesday at 2 : 1 5 pm. 

Here are some of the matters we need to discuss: 

1) Getting incoming CDs with email and other electronic data on Iconnect or the J- 
Drive; 

2) Searching through the trading data for individuals who may have been trading in 
parallel with Pequot; 

3) totting the telephone records organized for quick and easy access; 

4) One of Eric favorites: could Boston office conduct exam of Pequot to force them 
to cough e-mails and other records? 

5) Andy: Have you been able to tweak your software to adjust to the Pequot trading 
profile? 

6) Reviewing emails: all help appreciated. Tom has been looking at Blue Coat 
I will circulate a more complete agenda before the meeting. 

Look forward to seeing all of you.^^ 

Kreitman delegated the matter to Hanson and Hanson authorized me to handle the meeting 
without his presence.^^ 

With this history likely in mind, on Jime 1, 2005, Kreitman certified my performance met 
the following standards: 

\ 

Communication — oral and written communications, fiuther agency 
objectives, and, with few exceptions, are clear, concise, well-organized, accurate, 
grammatically correct, and appropriate for the intended audience. Required 
personal interactions with internal and external constituencies/counterparts are 
generally responsive to the needs of these individuals or entities. Keeps these 


Ex. 140; June 3, 2005, email &om Aguirre to Hanson, Ex. 141; June 3, 2005, email from Eichner to Kreitman, 
Hanson, and Aguirre, Ex. 142; June 6, 2005 email from Kreitman, to Eichner, Hanson and Aguirre, Ex. 143; August 
24, 2005, email from Kreitman, to Aguine and Hanson, Ex. 145. See also supplement to this footnote. 

Febniary 14, 2005, email from Aguitre to JCreitman and Hanson, Ex. 2 1 . 

February 14. 2005, email from Aguitre to Kreitman and Hanson, Ex. 21. 

U. See also Hanson’s February 16, 2005, email to Aguirre, Ex 22. 
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entities and management appraised or relevant issues, changes, and problems as 
directed.” 

Nor was there ever a complaint that I was withholding any information from anyone. 
Indeed, if tree, this charge could be easily proved. Emails to me inquiring how the Samberg 
testimony went, whether there was a viable legal theory supporting the wash trades violations or 
any of a hundred other subjects could be matched with my failure or refusal to reply. But there is 
no such evidence. Instead, Kreitman — an official whose job is to enforce troth in our capital 
markets — tells another lie as a strand in a larger web. 

2) The investigation was poorly thought out, disorganized and sloppily documented. 

This allegation disparages my work product on the PCM investigation for my entire 
tenure witia the SEC.” It once again raises the obvious question why was this alleged deficiency 
not reflected in any of my evaluations, the “reevaluation,” or even in the termination notice? 
How did it go undetected until the two Senate committees began their investigation? 

To begin with, this accusation overlooks the fact that I did not create the investigative 
plan by myself. The plan, its revisions and its organization were the subject of numerous emails 
to my supervisors throughout the year.” It incorporated input from other staff members with 
varied expertise. 

To begin with, in October 2004, Grime and Cain instructed me to develop the 
investigative plan with Foster, who had almost thirty years experience as an Enforcement 
investigator at that time. Grime’s and Cain’s decision followed my email of October 8, 2004, 
which read in part as follows: 

At yesterday’s training session, Laura Joseph [she directed Enforcement training 
at that time] introduced Hilton Foster as the most knowledgeable person on 
insider trading at Commission. He lived up to his billing. I discussed fte Pequot 
case with him yesterday aftemootL Cutting to the chase: he considers Arffiur 
Samburg and Pequot to be “serial inside traders.” He tried to make a case against 
them a decade ago, but failed. He says our case will be extremely difficult, but it 
must be brought. He has agreed to work with me on the case, subject to your 
approvaf*^ 


" See the SEC form 2494, Ex. 1 . 

TTie document organization is discussed below in response to a separate Committee question. See infra, 
Hanson’s allegation 4, p. 42^43. 

“ See September 22, 2004, email from Aguine to Cain, Ex. 3; November 3, 2004, email from Agunre to Grime, 
Cain and Foster, Ex. 8; February 3, 2005, email from Aguirre to Hanson and Kreitman at 10:00 am, Ex. 18; March 1, 
2005, email from Aguirre to Hanson, Ribelin, Foster and Kreitman, Ex. 85; the April 22, 2005, chain of emails 
between Aguirre Hanson and Kreitman, Ex. 39; the June 20, 2005, chain of emails between Hanson and Aguirre, 
Ex. 54; June 28, 2005, email from Aguirre to Hanson, Kreitman and Ribelin, Ex 56; and August 4, 2005, email from 
Aguirre to Hanson, Ex. 60. 

" See October 8, 2004, email from Aguine to Richard Giimc and Cain, Ex. 5. 
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My October 14, 2004, email to Grime and Cain (“First cut at Pequot Investigation 
Outline”) confirmed Foster’s participation in the development of the investigative plan: 

The attached is a work in progress and is only intended as a general overview. I 
have not as yet asked Hilton Fccter for his input. When approve4 as is or as 
modified, I will schedule a meeting with Hilton, to include Charles if he wishes. I 
will then begin to work on the subpoenas, chrono requests, and name recognition 
letters, which I would expect to all go out at about the same time.'*® 

The meeting mentioned in the above email took place on November 3, 2004, among Foster, 
Grime, Cain and me. My email to the meeting participants confirmed the consensus reached at 
that meeting regarding the short term investigative plan.^’ 

During the period that the original investigative plan was developed, from October 
throu^ early February, Foster and I had exchanged over 150 emails relating to the PCM 
investigation.^* We had countless one-on-one meetings to discuss how to conduct the 
investigation. Foster was present and participated in the examinations of all witnesses. He 
continued to actively participate in the investigation until he left the commission on June 30, 
2005. 


But Foster was not the only staff person whose guidance I sought and obtained in 
formulating the investigative plan. By the time I presented the plan to Kreitman and Hanson, I 
was getting almost daily input on the PCM investigation from RibeUn,** a branch chief with 
Market Surveillance, who had seventeen years experience with the SEC Enforcement Division. 
Additionally, as discussed below, I had sought and obtained input from staff with special 
expertise from multiple offices and divisions of the SEC.^^ 

I first presented the investigative plan to Kreitman and Hanson by my email of February 
2, 2005, shortly after my transfer to Kreitman’s group and Hanson’s branch.®^ ICreitman’s 
response offered no hint that the plan was “poorly thought out.” Instead, his email read: “Gary - 
All this looks good.”^* 

That plan encountered an impasse in the spring of 2005, when PCM’s attorneys failed to 
comply with the SEC subpoenas and earlier written requests for information.^^ Accordingly, with 


^ See October 14, 2004, email from Aguirre to Grime aod Cain, Ex 7. 

See Noveuher 3, 2004, email from Aguirre to Grime, Cain and Hilton Foster, Ex.S. 

^ See for example. Exhibits 8 through 12. See also the supplement to this footnote. 

Regardu^ Ribelin’s i^iricipadoa in the invesdgation, see, for example, the December 2, 2004, email from 
Ribelin to David Wiederkehr, Stephen Glascoe, and Aguine, Ex. 61; and December 7, 2004, email from Ribelin to 
Joseph Celia, Foster, Glascoe, and Aguine Ex. 63. Sec also supplement to diis footnote. 

See injra, Hanson’s allegation 2, pp. 26-27. 

See February 2, 2005, email from Agmirc to Kreitman and Hanson, Ex. 18. 

See Fdjruary 3, 2005, email from Kreitman, to Aguirre and Hanson, Ex 18. 

See February 27, 2005, email from Kreitman to Hasson, Ribelin, and Aguirre; Ex. 66. See February 23, 2005, 
email from Kreitman to Hanson, Foster, Ribelin, and Aguirre, Ex. 67. 
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my supervisors’ approval, I revised the plan several times in the spring of 2005 to overcome the 
lack of cooperation by PCM’s attorneys.* 

In early May, I proposed another strate^ to get the relevant PCM emails. It developed 
out of a letter from PCM’s counsel.” I circulated an email summarizing the proposed objectives 
for the strategy and refined it with my supervisors.** When it succeeded, Kreitman circulated an 
email on May 25, 2005, to Berger, Hanson, Ribelin, Foster, James Eichner (Bichneir), Thomas 
Conroy, and me, which read: “Sounds like Gary’s strategy outsmarted (or tetrified) Audrey and 
is resulting in real progress. Excellent!”*® I believe Hanson had this strategy in mind when he 
wrote in his June 29 evaluation of my performance: “He has been able to overcome a number of 
obstacles opposing counsel put in his path on the investigation.”*® 

On Jtme 14, 2005, Hanson and Kreitman again recognized that my investigative plan was 
working. On that day, I presented them with evidence suggesting that PCM had traded on illegal 
tips when it made an $18 million profit on its trading in the common stocks of General Electric 
and Heller Financial. 1 also showed Hanson and Kreitman incriminating emails, which I had 
found, to and fi-om PCM’s CEO relating to Microsoft at time when the CEO made a $12 million 
profit trading Microsoft options. Following that presentation, Kreitman gave me his “Perry 
Mason” award and both Kreitman and Hanson authorized me to make the same presentation to 
FBI special agents and an Assistant US Attorney the next day. After the meeting with the US 
Attorney and the FBI, both would open their own investigations. 

That step would satisfy a Kreitman objective for the PCM investigation which he set in 
Febniary 2005. On February 22, 2005, Kreitman circulated an email to staff working on the 
PCM investigation in which he stated that “interesting” the US Attorney’s office for the Southern 
District of New York in the PCM insider trading investigation was a “very high priority.”*' 

Kreitman’s written testimony that the investigation was poorly planned and organized 
cannot be reconciled with his own evaluation of my performance on June 1, 2005. Both Hanson 
and Kreitman knew about the investigative plan, since it had been presented to them by my email 
of Februaty 3, 2005.** Both knew that its short term focus on obtaining emails had been 
successful." Logically, Kreitman would have had these events in mind when he certified my 
performance met the following standards: 

Planning and Organizing Work — With few exceptions recognizes and solves 

problems, meets objectives and considers priorities when planning work 


^ See March t, 2005, eiuaU from Aguirre to Haoson, Ribelin, Foster and Kreitman, Ex. 29; March 9, 2005, email 
from Aguirre to Haasoo and Kreitman, Ex. 30; March 10, 2005, eimil from Aguirre to Berger, Kreitmau and 
Hanson, Ex. 31; April II, 2005, email from Aguirre to Hanson, Ex 38, May 1, and May 2, 2005, email exchange 
between Kreitman and Aguirre, Ex 89; and May 20, 2005, email from Aguirre to Kreitman, Hanson, Ribelin, Foster, 
lames Eichner and Conroy, Ex 45. 

” See email chain ending with May 2, 2005, email from Kreitman to Aguirre and Hanson, Ex. 89. 

** See May 10, 2005, email chain between Kreitman, Hanson, Eichner and Aguirre, Ex. 43. 

See May 20, 2005, email from Kreitman to Berger, Hanson, Ribelin, Foster, Eichner, Conroy, and Aguirre, Ex. 
45. ’ 

^ See Robert Hanson’s undated evaluation of Gary Aguirre’s work, Ex 2, 

See February 22, 2005 email from Kreitman to Foster, Ribelin, Hanson, and Aguirre, Ex. 97. 

“ See Febiuaiy 3, 2005, email from Aguirre to Kreitman, Ex. 1 8. 

May 20, 2005, email from Aguirre to Kreitman, Hanson, Ribelin, Foster, James Eichner and Conroy, Ex. 45. 
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• assignments. Efficiently uses time and resources to produce a quality product with 
' appropriate guidance and completes assignments within agreed upon time&ames. 

Execution of Duties — ^Wifh few exceptions thoroughly and carefully analyzes 
and researches assignment. Effectively applies necessary knowledge and technical 
skills in order to perform duties of the position in an acceptable manner. Final 
work products meet established need, reflect appropriate attention to detail, and 
are well organized.** 

Likewise, Kreilman’s testimony cannot be reconciled with Hanson’s June 29 evaluation 
of my work. It read in part as follows: 

[Gary’s] efforts have uncovered evidence of potential insider trading and possible 
manipulative trading by the fund and its principals. He has been able to overcome 
a number of obstacles opposing counsel put in his path on the investigation. Gary 
worked closely with the Office of Compliance, Inspections and Examinations to 
develop the case and worked with several self-regulatory organizations to develop 
a number of potential leads. He has gone the extra mile, and then some.*^ 

How could this progress occur with an investigation that was so poorly thought out and 
organized? 

Further, Kreitman’s written testimony on this point cannot be squared with his testimony 
at the hearing. When questioned by Senator Specter, Kreitman testified: “Senator, the only 
respect in which Mr. Aguirre’s professional judgment received disfavor by any of his supervisors 
was, as Mr. Berger indicated, with respect to the timing of the testimony of Mr. Mack.’’** This 
means my planning and organization of the PCM investigation, which clearly involved 
“professional judgment,” did not receive the “disfavor” of my supervisors. Yet, according to 
Kreitman, both “were poorly thought out.” Both statements cannot be hue. 

This allegation also has no roots in any evidence. The Four cited no supporting evidence 
in their testimony, other than Kreitman’s reference to the “reevaluation.” The SEC produced 
none in response to my FOIA and Privacy Act requests. The Four also forgot to mention this 
alleged deficiency in the termination notice, which they prepared.*’ Again, federal regulations 
required the SEC to state the reasons for its decision in that notice.** The only statement in the 
termination notice remotely relevant to this subject read: “While your substantive work generally 
has been good, the problems that have occurred in other areas. . * 


“See SEC form 2494, Ex. 1. 

“ See Robert Hanson’s undated evaluation of Gaty Aguirre’s work. Ex. 2. 
“ Hearing RT, p. 92, II. 12-15. 

See tennination notice. Ex. 96. 

, ® 5 C.F.R. § 315.804(a). 

® See ter mina tion notice, Ex. 96. 
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3) Mr. Aguirre was unable to fairly and Impartially balance evidence. 

This is another broad attack on both my woric product and my professional integrity. If 
true, it descaibes a flaw that would have existed from my first day at the SEC. It is a disability 
that would have affected my work for my entire professional life. How could anyone conduct 
any investigation or have had even modest success as a trial attorney if he was “unable to fairly 
and impartially balance evidence”? 

Once again, no SEC evaluation hints that my supervisors held this view during my 
employment, not even the “reevaluation.” Nor does this allegation find support in the termination 
notice, which only states that my substantive work was generally good.™ The SEC has pointed to 
no supporting emails or other documents. To the contrary, my supervisor’s conclusion that I 
made “contributions of high quality” implies that I was able to “balance the evidence.”’’ 
Likevrise, Kreitman’s oral testimony— that I had only one failure of professional judgment — 
would seem to contradict this allegation.’^ The inability to balance the evidence, if true, should 
have affected many of my “professional judgments.” Certainly, Kreitman’s June 1, 2005, 
certification that I possessed all of the essential skills for my job refutes this allegation. In 
addition, I believe my response to Kreitman allegation 2 is equally applicable to this one. 

4) Mr. Agnlrre refused to write up results of investigatioD. 

With this accusation, the Four crossed the peijuiy line. They did not merely espouse a 
baseless opinion or use vague hyperbole to describe my character and performance. The Four 
testified to a false statement of a material and concrete fact. 

Once again, there is not a scrap of paper supporting this accusation. No one even thought 
to include this allegation in the Berger-Kreitman-Hanson phony “reevaluation, by itself a 
startling omission. Why would not Hanson, Kreitman, or Berger think to mention it there if it 
were true? 

Even more extraordinary, the Four failed to mention this alleged fact in their termination 
notice. Further, it could have been easily stated in that notice with language like this: “Even 
worse, the employee refused to write up his investigation.” Instead, that notice — initialed by 
Berger himself— belies his sworn testimony to your Committee. On this point, the notice reads: 
“and [you] indicated that you were uninterested in the preparation of your primary case 
assignment beyond its investigatory stage (emphasis added), which, incidentally, was also 
false.”’'' That investigatory phase includes by definition whatever write ups are necessary to 


™/d. 

” Robert Hanson’s June 2005 evaluation of Gary Aguirre’s performance and transmittal sheet, Ex. 2. 
’^HearingRTp. 92, U. 12-15. 

" See August 1 , 2005, “reevaluation" of Gary Aguirre, Ex. 95. 

Incidentally, lie statement that I told Berger or anyone that I was “uninterested” in (he preparation of the case 
beyond its investigatory stage — is also false. My comtlaint to the Office of Special Counsel, previously provided to 
the Committee, accurately sunuuarized my conversation with Berger on this point: 

Later on June 29, after the meeting with Kreitman, Con^lainant asked Associate Director Berger if 
it was ever necessary for senior staff to consider the political consequences of their decisions in 
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complete it, e.g., a closing memorandum, formal action memorandum. It would be superseded, if 
at all, when the Trial Unit stepped in to file an administrative proceeding or civil lawsuit. 

The evidentiary support for this accusation comes to this: each SEC official telling this lie 
could point to three others doing the same. Whether the he has one author or several, it is still the 
same; a lie. 

5) The supplemental “reevaluation” accurately described concerns about Gary’s 

conduct 

The issues raised by the “reevaluation” are specifically addressed in response to other 
specific Committee questions With the exception of the two below. 

a) He drew complaints from opposing counsel ... which raises a question because of their 
frequency and consistency. 

I was dealing with more than fifty defense attorneys and had more than a thousand phone 
contacts plus several hundred written conununications. I know of only three attorneys who 
contacted my superiors or expressed a desire to do so. One attorney questioned my decision that 
her clients should come to Washington, DC, for their examinations. Both Hanson and Kreitman 
agreed with my decision.’^ The second involved a corporate attorney who was displeased when I 
issued a second subpoena to his client, GE Capital. The attorney contacted Hanson and he 
supported my position.’* 

The third occasion involved a telephone conversation with CSFB attorneys Patrick 
Patalino (Patalino) and Gary Lynch (Lynch), a former SEC Director of Enforcement, on 
approximately June 8, 2005.” As was the practice, I called Patalino to request that he agree to 
accept service of a subpoena on CSFB, which he did agree to do. During the call, I also 
requested Patalino to treat the issuance of the subpoena confidentially, as I had heard other staff 
do in similar situations before. Patalino replied that CSFB also desired that the matter be treated 
confidentially and then left the line for a moment. When he returned, Lynch was patched into the 
call. Lynch asked aggressively: Are you saying that I should keep this matter confidential from 
John Mack? I responded politely: “No, I am just requesting that you keep the matter 
confidential.” Lynch asked the same question two more times and I gave the same answer. On 


oDgoiag investigations. Berger engihaticatly said “no” and oSeied several exan^les of influential 
individuals whose testinrony had be^ taken in the past Berger made no inquiry why Complainant had 
asked the questitm. Corqilainant then told Berger be was troubled with his supervisors’ decisions 
relating to the Mack subpoenas and that he intended to resign, but would be willing to remain with the 
Commission until the investigatory phase of the PCM matter had been conqileted if this would be 
helpful Berger told Congtlainant fliat he would prefer Coitplainant set a specific date for his 
departure, since this would help Berger plan staffing needs. 

The next morning, I infottned Berger that I would leave the SEC on September 30, 2005. 

® See the February 9, 2005, chain of emails among Kreitman, Hanson, and Aguirre, Ex. 64. 

* See May 20, 2005, chain of emails between Hanson and Aguirre, Ex. 65. 

” This would have occurred on or shortly before June 8, 2005, when 1 faxed the subpoena and coveting letter to 
Patalino acknowledging that he had agreed to accept service. 
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the fourth occasion that Lynch asked the same question, I replied: I have answered the question 
three times.” Lynch promptly left the call. 

Kreitman came to my office about an hour later, said that Lynch had called Berger, and 
asked what happened during the call. I told him and he seemed satisfied. He never indicated fliat 
I mishandled file call in any way. He later told me that he had discussed ftie matter with Berger 
and he was fine with the maimer in which I handled the calk 

At the time of the call. Mack was no longer with CSFB. Thus, Lynch’s question — 
whether my request applied to Mack — seemed puzzling. A couple of weeks later, I learned more 
about the relationship between Lynch and Mack and what might have prompted Lynch’s call to 
Berger. On this point, my June 20 email to Hanson read: 

Incidentally, the above [a summary of the evidence suggesting that Mack 
might have tipped Samberg] may also help explain Lynch’s call to Paul. 
Incidentally, Lynch advised Mack on at least one Pequot deal. Mack wrote 
Samberg on 2/6/02 stating, “I have checked with Gary Lynch and he 
confirmed that there is no conflict for me as an original investor [in 
Pequot].” Mack also hired Lynch: Here’s one newspaper account: “Mack 
hires include Gary Lynch, a former enforcement chief at the Securities 
and Exchange Commission, who is a vice chairman in charge of stock 
research and legal compliance .”^® 

Lynch also followed Mack back to Morgan Stanley in 2005 for pay package of $13.2 million’’ 
and represented Mack, according to the media, when the SEC took his testimony.*® 

In sum, none of my superiors ever suggested that I had dealt improperly with opposing 
counsel. None suggested that I handle similar situations differently in the future. As with other 
allegations, this one finds no support in any document imtil my July 27 email triggered the 
August 1 “reevaluation.” 

I should also point out that dealing with some opposing counsel was at times challenging. 
Shortly after becoming involved in the PCM investigation, Kreitman took a no-nonsense tone in 
dealing with PCM’s counsel. For example, on February 27, Kreitman circulated his draft of a 
proposed letter to Audrey Strauss, the lead attorney representing PCM. He wrote: “I hope you 
don't mean to suggest that your new demand is a tactical response which would, as Pm sure you 
agree, might possibly be construed as unprofessional, unethical, even potentially illegal 
obstruction of a federal investigation.”*' On another occasion, Kreitman emailed staff regarding 
the latest failure of PCM’s counsel to cooperate: “We need to continue to document this pattern 
of behavior with a view to possible §17(b) [Exchange Act] charge and perhaps some disciplinary 


” See June 20, 2005, email from Aguirre to Hanson at 10:18 am. Ex. 54. 

Jed Horowitz, Morgan Stanley iVelcomes Attny Lynch With $13. 2 Million, October 19, 2005, Dow JONES 
Newswikes. 

^ Randall Smith, Moving the Market: Morgan Stanley CEO Testifies In SEC Investigation of Pequot, W. ST. J., 
August 3, 2006, at C4. 

See February 27, 2005, email from Kreitman to Hanson, Ribelin, and Aguine; Ex. 66. 
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action against the law firm, (emphasis added)”** On another occasion, in an anail copied to 
other staff, Kreitman advised Ribelin (who was himself frustrated with the tactics of PCM’s 
counsel): ‘Tough tone always appropriate to prosecutors, Eric.”®* 

b) He has difficulty explaining the significance of evidence in a linear fashion. 

You are in a position to form your own judgment on this issue. I would point out that 
BCreitman, the author of this comment, invited me in the spring of 2005, as a guest lecturer, to 
explain the significance of the Enron case to his Georgetown law school class.®^ 

6) Mr. Aguirre threw tantrums. 

This is false. The theory is also inconsistent with Kreitman’s certification on June 1, 
2005, that my oral coirununications were “^propriatc for the intended audience” and my 
“required personal interactions with internal and external constituencies/counterparts [were] 
generally responsive to the needs of these individuals and entities.”®* Further, it would seem that 
throwing “tantrums” would generate at least one email fiom one of my supervisors to me or to 
another supervisor, hideed, no other SEC witness spoke of any tanfrums, not even Hanson who 
worked more closely with me than Kreitman. Once again, this ground was not asserted in either 
the termination notice or the “reevaluation.” Finally, 1 understand that your Committee has 
received an email fiom another staff attorney who had the opporttmity to observe my conduct 
quite closely. That attorney unequivocally disputes Kreitman’s testimony.*® 

There was one tantrum, however, that I do recall. It was thrown by Kreitman at about 
4:30 pm on June 29, 2005, following a meeting between the two of us in his office. I tried to 
discuss with him the evidence calling for the issuance of the Mack subpoena, but he would not 
listen and grew increasingly agitated. As I was leaving his office and walking down the hall, 
Kreitman followed me and screamed: “Let’s go see Paul [Berger]! Let’s go see Paul.” It did not 
seem appropriate at the moment to cross the building to Berger’s office, given Kreitman’s 
behavior. So, I turned to him and said: 1 am returning to my office to send you an email about the 
decisions you just made. I then did exactly that.®* Kreitman did not respond for almost four 
weeks.®* 

7) Mr. Aguirre submitted his resignation at least twice. 

The evolution of this allegation illustrates just how the SEC can take a truth and rework it 
into a lie. The truth was stated in the termination notice: I resigned once and only once.®* 
Hanson’s written testimony is very close to the truth: “He tendered his resignation from the 


“ See Febniaiy 23, 2005, email fiom Kreitman to Hanson, Foster, Ribelin, and Aguirre Ex. 67. 

“ See February 11, 2005, email ftom Kreitman to Ribelin, Hanson, and Aguirre, Ex. 68. 

“ See my CV, provided to the Judiciary Committee. 

** See SEC form 2494, Ex. 1. 

“ I was asked by this staff person not to disclose his or her identity out of concern that the SEC may engage in 
some form of reprisal. 

See June 29, 2005, email from Aguirre to Kreitman, Ex. 57. 

’* See July 25, 2005, email from Kreitman to Hanson and Aguirre, Ex 98. 

See termination notice. Ex. 96. 
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Commission in July 2005. Some time thereafter he withdrew his resignation.”^ Only the date 
was a little wrong: I resigned on June 30. 

But there is a problem for the SEC with the single resignation theory. My one and only 
resignation occurred immediately after both Kreitman and Berger refused to reverse or even 
discuss the decision giving Mack preferential treatment.” Such favoritism violates federal 
regulations directly applicable to the SEC.” My supervisors’ decision left me with two options: 
(1) execute my supervisors’ decision to give Mack special treatment and thereby join with them 
in the violation of the same federal regulations or (2) challwrge their decision which would likely 
be, and in fact turned out to be, a career shortening decision. Facing this choice, I initially 
decided to leave the SEC with a positive record and move on with my life.” 

The multiple resignation theory overcame this flaw: Aguirre did not resign because of an 
unlawful decision by his supervisors; he was just an unstable employee who habitually offered 
his resignation and withdrew it. But this new factual theory also had a flaw: it was a lie; 
Consequently, it was not documented in any official record, e.g., the termination notice, or even 
in an informal communication, e.g., an email. To the contrary, the termination notice stated: “on 
one occasion, you submitted (and later withdrew) your resignation to your Associate Director 

>.94 


Still the lie would have had a fighting chance to sound like trath if it were said often 
enough and consistently. A lie by all four SEC officials sounds more convincing than a lie by 
only one. But alas, the four did not get their stories straight in their written testimonies. Both 
Hanson and Thomsen went with the single resignation theory,” while Kreitman and Berger were 
just as sure there were multiple resignations.” Berger told the smoothest version of the he; “At 
one point, I learned that Mr. Aguirre purported to resign and then rescinded his resignation 
shortly thereafter. In the summer of 2005, he did it again, this time submitting his resignation to 

^ m97 

me. 


^ Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity: Hearing before flie U.S. Senate 
Judiciary Committee, 109* Cong. (2006) (Statement of Robert Hanson, Branch Chief Division of Enforcement U.S. 
Securities and Exchai^e Commission Washington, D.C.) (Hereinafter “Hanson’s testitioony”). 

’’’ Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity: Hearing before die U.S. Senate 
Judiciary Committee, 109* Cong, (2006) (Statement of Gary J. Aguirre, Former Investigator, U.S. Securities and 
Exchange Comuussion, Washington, DC, part II) (Hereinafter “Aguirre’s testimon/’). 

" See 17 CJF.R, 2(K).55, 17 C.FiL 200.58, 17 CF.R. 200.61, 17 C.F.R. 200.64, 17 CRR. 200.735-2, and 17 
C.F.R 200.51. 

My decision to leave the SEC and the factors that caused me to reevaluate that decision are stated in my ■written 
testimony. 

^ See termination notice, Ex. 96. 

See Hanson’s testimony and Examining Enforcement of Criminal Insider TYading and Hedge Futid Activity: 
Hearing before the U.S. Senate Judiciary Committee, 109* Cong. (2006) (Statement of Linda C. Thomsen, Director 
of Enforcement, U.S. Securities and Exchange Commission, Washington, D.C.) (Hereinafter “ITiomsen’s 
testimon/’). 

^ Krcltman’s testimony; and Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity: 
Hearing before flie U.S. Senate Judiciary Committee, 109* Cong. (2006). (Statem^it of Paul Beiger, Former 
Associate Director, Division of Enforcement U.S. Securities and Exchange Commission, Washington, D.C.). 
(Hereinafter “Berger’s testimony”). 

Id., Berger’s testinKiny. 
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Of course, all of this created some unintended drama at the heating. How would the four 
reconcile the Kreitman-Berger multiple resignation theory with the Thomsen-Hanson single 
resignation theory when they testified back to back? Obviously, both could not be true. And of 
course the questioning could get embarrassing. 

To reconcile their testimony, the Four got creative. At the hearing, Thomsen would 
abstain; she would not even mention my resignation. Kreitman and Berger would both stick with 
the multiple resignation theory.®* The tough assignment went to Hanson; he would have to 
btid^ the gap between the single and multiple resignation theories at the hearing. How did he do 
that? At the heating, Hanson testified that I resigned once, but he also speculated that I had 
thought about resigning on another occasion.®® 

Once again, there are no emails or other documents supporting any version of the 
multiple resignation theory for the same old reason: it did not happen. Incidentally, it would 
seem hi^y improbable that an SEC Senior Counsel would resign and neither he nor any of his 
supervisors would in any way document the resignation or the withdrawal of the resignation. 

8) Supervisors pointed out premature testimony would be a fruitless exercise. 

This is a new variant of the SEC’s “ducks in line” theory, an SEC mantra at the hearing. 
Berger spent the most time articulating the theory. According to him, taking Mack’s testimony 
would be the last duck to be aligned. The rest of investigation would be completed first.*®® In his 
testimony, Kreitman waxed eloquently regarding the “proper evidentiary foundation for the 
invocation of compulsory process.” Curiously, the SEC failed to demonstrate that same reserve 
when it subpoenaed my communications with your Committee. 

The “ducks in hne” theory of course conflicts with the classic strategy for conducting an 
insider trading investigation: to pin down the tipper and tippee to a story as early as possible. I 
reminded my supervisors on at least two occasions that this classic principle required that 
Mack’s testimony be taken early.*®' For example, my July 27 email to Kreitman and Berger 
observed: 

I also believe Mack’s testimony should have been taken promptly for the same 
reason that staff normally takes early testimony of suspected participants in an 
insider trading investigation--to pin them down. This is particularly true here 
because CFSB and Morgan Stanley are still producing e-mails. Further Morgan 
Stanley will be fiiendly because Mack is now its CEO. CSFB will be friendly to 
Mack because Gary Lynch, who is going to Morgan Stanley in a couple of 
months to join Mack, controls the CSFB production responsive to our subpoena. 

Further delay allows Mack to concoct a story that is consistent with the 


** See Berger and Kreitman ’s testimonies. 

” Hearing RT, p. 40, U. 17-24. 

'®M.,p.60,a. 15-23. 

See my July 27, 2005, email to Berger and Kreitman, Ex. 59; my August 4, 2005, email to Hanson; and my 
August 24, 2005, email to Beiger, Ex. 60. 
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informafion contained in the e-mails. On the other hand, if he did not provide 
infonnation, that also may become clear.’®* 

Berger’s theory — complete the investigation before asking the tipper a question or getting 
his records — defies common sense. Evidence obtained from the tipper may complement or 
explain evidence obtained flom the tippee. For example, suppose Mack’s phone records for July 
2001 showed he only made phone calls to Samberg on J^y 9 and July 24, the nights before 
Samberg made dramatic trading moves. Those combined facts — ^half from Mack, half from 
Samberg — would be circumstantial evidence, albeit not conclusive, that the tip flowed from 
Mack to Samberg.’®^ On the other band, if the phone records showed that Mack called Samberg 
every day, the calls on July 9 and July be probative that the tip flowed from Mack to Samberg. 

Perh^s, the principle of collecting evidence from both sources was simply stated by 
David Becker (Becker), currently Berger’s counsel. He served as the SEC General Counsel from 
2000 to 2001. During a recent media interview, he explained the SEC’s routine approach in 
conducting insider trading investigations. He put it this way: M insider trading cases, “you 
coimect the dots not by simply going from one dot to another but by starting at both dots and 
working toward the middle.” When it came to investigating the GE- Heller, Berger only 
allowed the Samberg dot “to be worked.” The Mack dot was off limits. 

Shortly after the December 5, 2005, heating, Hilton Foster, a former SEC insider trading 
expert, also weighed in on Berger’s theory during a media interview, Dow Jones News quoted 
Foster: 


“Other people who haven't done as many of those types of investigations might 
approach it the same way they do a financial fraud case, which is totally 
different,” said Foster, who trained SEC attorneys in how to handle insider- 
trading cases. “It's not necessarily wrong to wait until the end of an investigation 
to take someone’s testimony, it’s just that in an insider-trading case, it doesn’t 
make much sense. “The bottom line is he should have been contacted sooner 
rather than later for his version of (what) had happened,” Foster said.’®* 

The “sooner rather than later” principle was how Foster taught me to conduct an insider 
trading investigation, when he lectored my incoming group of new investigators and countless 
times during the eight months he worked closely with me on the PCM investigation.’®* This 


“ See my July 27, 2005 email to Berger and Kteitman, Ex. 59. 

United States v. Lairabee, 240 F.3d 18. 21 (1st Cir. 2001). 

JoDatfaau M. Katz, Lany Margasak, Frist Updated on Blind Trust Investments, Despite Denials, ASSOCIATED 
Press, September 24, 2005. 

’®* Siobhau Hughes, Third Person Warns About SBCs Handling of Pequot Probe, Dow Jones Newswires, 
December 11, 2006. 

See for exarrqrle: November 3, 2004, email from Aguirre to Foster, Cain and Grime, Ex.8; October 13, 2004, 
email from Aguirre to Cain, Ex.6; October 26, 2004, email from Aguirre to Hilton, Ex. 69; November 18, 2004, 
email from Aguirre to Foster, Ex. 70; November 22, 2004, email from Aguirre to Foster, Grime and Cain, Ex. 71; 
November 24, 2004, email from Aguirre to Foster, Ex. 72; December 2, 2004, email froni Aguirre to Foster, Ex. 73; 
December 6, 2004, email from Aguirre to Foster, Ex. 9; December 7 2004, email from Foster to Aguirre, Ex. 74; 
December 8, 2004, email from Foster to David Komblarr, Kreitman, Cain and Aguirre, Ex. 75; December 8,2004, 
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principle was repeatedly emphasized by both Hanson and Kreitman during the PCM 
investigation. It was applied to all suspected tippets and tippees, excqpt Mack. I had never heard 
of the “ducks in line” strategy in relation to an insider trading investigation finm anyone at the 
SEC until Hanson used the phrase to defend the decision blocking the Mack subpoena eight days 
b^ore he and his superiors fired me. 

But let us assume for a moment that Berger, Kreitman and Hanson actually believed their 
“ducks in Une” strategy. As it turns out, the wisdom of the “sooner rather than latef’ strategy was 
once again proved by the SEC’s handling of the Mack t^imony. In particular, Hanson’s 
testimony before your Committee demonstrated the flaw in the “ducks in line” theory. But his 
testimony must be careWly studied. Hanson labored to conceal these facts and he may have 
obstructed the investigation or committed perjury in the process. 

Hanson testified that there were two people fi-om whom Mack could have learned about 
the pending acquisition.'® They were both employees of CSFB.'® According to Hanson, the 
SEC took their testimony before the statute of limitations expired."* Again, according to 
Hanson, neither had knowledge of the acquisition and thus could not have told Mack about it."' 

On this point, Hanson’s testimony tracked similar factual statements in the SEC Case 
Closing Recommendation (CCR)."^ The CCR states that on July 27, 2006, the SEC “took the 
testimony of the two CSFB employees, a former CFO and a company lawyer, who were both 
involved in recruiting Mack. Both denied knowing about the merger before it was publicly 
announced, let alone telling Mack about it.” That would seem to refute my theory that the CSFB 
CFO could have passed along information of the pending acquisition to Mack when the two met 
around June 28 or June 29, 2001 . This timing was critical because Mack spoke with Samberg on 
the evening of June 29 and Samberg began trading the next trading day. 

But later in his testimony, Hanson testified that CSFB’s CFO had not spoken with Mack 
around June 28.""' Thus, it was irrelevant whether the CFO knew about the pending acquisition. 
However, still later in his testimony, Hanson conceded that Mack had spoken with officials from 
CSFB’s parent — CS — around June 28, 2001. The SEC makes no claim its staff ever interviewed 
the CS officials, the ones Mack actually met with just before his call to Samberg."^ Thus, the 
SEC never asked diese CS executives — the right ducks — whether they had discussed the pending 
GE-Heller acquisition with Mack. 


email torn Aguirre to Foster, Ex. 76 ; December 9, 2004, email from Aguirre to Foster, Ex. 11 ; December 14, 2004, 
email from Aguirre to Foster, Ex. 77; January 18, 2005, email from Aguirre to Foster, Ex. 78; January 31, 2005, 
email from Aguure to Foster, Ex. 79;. February 7, 2005, email from Foster to Aguirre, Ex. 80; February 9, 2005, 
etrrail front Agirirre .to Foster, Ex. 81; February 14, 2005, email from Agirirre to Foster, Ex. 82; my February 14, 
2005, etrrail to Foster, Ex 83; and February 18, 2005, etrrail from Aguirre to Foster, Ex 85. 

See Arrgust 24, 2(K)5, email frrrra Harrson to Aguirre, Ex 130. 

Hearing RT,p 73, II. 3-11. 

"°H. p72,ll. 4-6; p. 73, 1-15, 

H p 71, 1. 23 through p. 72, 1. 6. 

The CX3R was attached as an exhibit to the Thomsen written testimony, Ex. 115. 

81, U. 9-23 

'*^Tbe SEC CCR only slates that it took the staterrrents of the CFO and a company attorney. Ex. 115. 
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This became clear at the hearing when Senator Specter questioned Hanson whether Mack 
had testified about meeting with any Credit Suisse officials around June 28, 2001. Hanson’s 
evasive answer conceded ttiat Mack had testified such meetings had in fact taken place."^ The 
key testimony reads: 

Chairman Specter. Was Mr. Mack questioned about that [about his 
meetings with Credit Suisse during the 27*. 28 , and 29"" of June], Mr. Hanson? 

Mr. Hanson. Of course. 

Chairman Specter. And what did he say? 

Mr. Hanson. That the information that Mr. Aguirre alleged or speculated 
that Mr. Mack may have had was so far down in the weeds for Mr. Mack. 

Chairman Specter. So far down in the weeds? 

Mr. Hanson. It was so far removed fiom what he was doing with r^ect to 
negotiating with CS First Boston that it had no relevance to him. Not only that, 
but the people tmm CS First Boston that we talked to and received the e-mails 
fi'om said that there is no possible way that they had the information, let alone 
passed it on to Mr. Mack." 

Hanson’s evasive answers requite translation. Mack met with Credit Suisse executives 
around June 28; any mention of the pending GE-Heller acquisition during those meetings “had 
no relevance” to Mack (it was just “so far down in the weeds”). The two CSFB employees the 
SEC interviewed — the imaginary ducks who knew nothing about the pending acquisition and did 
not meet with Mack in late June — ^speculated that the Credit Suisse executives — the real ducks 
who met with Mack at the critical time — did not know about the acquisition either. 

Perhaps noteworthy, Hanson’s “too far down in the weeds” testimony attributed a 
guiltless state of mind to a possible tipper in an insider trading investigation that Hanson hims elf 
was supervising. In effect. Branch Chief Hanson had become a character witness for the very 
person he was investigating. But this was not the only character reference this SEC branch chief 
gave Mack. Hanson also testified that — after meeting Mack — ^he (Hanson) had decided that 
Mack was not “a bad guy” after all " 

Hanson’s statement that the two CSFB employees’ testimony was taken before the statute 
of limitations is also misleading."* It omits a key fact; the date of their testimony, July 27, 2006, 


Hearing KT.p. 82, 11. 10-12 
'“H.p.82,U.6-20. 

"’/d.p. 55,1122-23. 

Hearii^ RT, p 72, II. 4-6; p. 73, 1-16. 
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was exactly five years to the day from the date that PCM did its last trade before the 
announcement."^ The five year limitations period expired that same day. 

The SEC of course did not take Mack’s testimony until August 2, 2006, five days after 
the key statute of limitations period had expired. Hence, the SEC did not leam until then that it 
had not interviewed the right ducks, the Credit Suisse executives that Mack had actually met 
with in late June 2001. Thus, in applying the ducks-in-line theory to the Mack testimony, the 
SEC had lined up tire wrong ducks and did not find out about the right ducks until the key 
limitations period had expired. 

1 warned Hanson and Berger that the information from the CSFB staff attorney gave on 
this exact point — ^who Mack spoke to in late June 2005— might be wrong. On this point, my 
August 4, 2005, email (which Hanson provided to Berger and Kreitman"'*) reads: 

Further, we are operating in the dark regarding who Mack spoke with and when 
he spoke with (h«m about stepping in as CSFB’s CEO. CSFB’s counsel tells he 
... spoke with CSFB’s CFO and the Credit Suisse chairman of the board. Were 
these the only people? Mack’s testimony could point us towards the key people at 
CSFB. Conversely, he might tell us that he was seeing some of the people on the 
acquisition team [at] Morgan Stanley at this time. That would take the 
investigation in a completely different direction."' 

Equally bizarre was Hanson’s explanation why the SEC had allowed the statute of 
limitations to expire before taking Mack’s testimony. Hanson explained; “We got to it as soon as 
we could. The predicate to trying to figure out whether to take Mack’s testimony or not was 
whether he had the information.”^ In short, the “ducks in line” theory caused the SEC to allow 
the statute of limitations period to expire on its strongest remedy against its only verifiable tipper 
suspect in order to establish the “predicate” for taking his testimony. This kind of “predicate” 
pai^yzes law enforcement. Only Mack got one in the PCM investigation. 

To summarize, the “ducks in line” strategy is not merely a violation of the classic practice 
of pinning the tipper and tippee down, e.g., as the SEC did with Martha Stewart. According to 
the Four’s story, they were busy lining up imaginary ducks until the statute of timitations ran out. 
I submit the Four are not so naiVe. In truth, the “ducks in line” theory is just an ad hoc 
rationalization to justify the Four’s decision to give Mack favored treatment. 

9) Mr. Aguirre’s subpoenaed too many emails, over 19 million. 

This theory seems to have been cooked up for the hearing. For this reason, Kreitman did 
not even remember it until Hanson came to his rescue. As the C-SPAN video reveals, BCreitman 
first testified that subpoenas I had issued in the PCM investigation resulted in the production of 5 


PCM’s last trades in GE and Heller were executed on July 27, 2001. See June 27, 2005, email from Aguirre to 
Kreitman Hanson and Ribelin, Ex. 55. 

“ See August 5, 2005, email from Hanson to Aguirre, Ex. 112. 

Se^ my August 4, 2005 email to Hanson and my August 24, 2005 email to Berger, Ex. 60. 
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million emails.' “ But then Hanson whispered something to Kreitman and Kreitman changed his 
testimony.'^'' Kreitman’s corrected testimony on this point reads: “In this case, the 
subpoenas... that Mr. Aguirre sent out— resulted in the production of, I believe, more then 19 
million emails.” 

This was a stunning new fact: my subpoenas had caused the production of 14 million 
more emails than I knew about at the end of my tenure with the SEC. How could this have 
happened? My negotiations with PCM’s counsel resulted in staff access to 3.3 million emails.*^* 
A few days before my termination, I told Hanson PCM had produced 4 million emails.'^^ 
Kreitman’s first number — 5 million emails — ^was high but in the ball park. PCM had discovered 
a new source of emails shortly before I left, but this would not likely have resulted in the 
production of 14 million more emails.’^ 

The SEC Case Closing Recommendation (CCR) reveals that Kreitman, with the help of 
Hanson, again misled your Committee. Footnote 1 to the CCR states that “Pequot alone made 
available approximately 19.8 million pa^es of electronic email. ..’’(emphasis added) Kreitman’s 
testimony is misleading in two regards. First, he states more than 19 million “emails” — not 
pages — were produced. Second, Kreitman states that the emails were produced in response to my 
subpoenas alone. This again is erroneous: the CCR states that the SEC issued numerous 
subpoenas after I left. Hence, the 19 million pages would include documents produced to the 
SEC in response to subpoenas issued by other staff members after I left. 

Incidentally, Kreitman and Hanson were informed of every step I took to obtain PCM’s 
email production. Beginning in January 2005, before the first subpoena was issued, I updated 
Hanson and Kreitman on the steps being taken to subpoena the PCM emails.'^’ Both Kreitman 


The reporter’s transcript does not state Kieitman’s testimony regarding the Sve million emails. It is clearly 
audible on the C-Span video (ttsp:/Aideo.c-spau.org/15days/el20506JudicUry.rm) at 1 hour, 43 minutes and 40 
seconds. 

'“W. 

Hearing RT,p. 76,19-12. 
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Aguirre to Hanson, Ex. 41; May 10, 2005, email from Aguirre to Kreitnran and Hanson, Ex. 43; May 20, 2005, 
email from Aguirre to Kreitman, Hanson, Rrbelin, Foster, James Eichner and Conroy, Ex. 45; May 24, 2005, email 
from Aguine to Hanson, Foster, Ribelin, Eichner, O’Rourke, Ivarone and Kreitman, Ex. 46; May 25, 2005, email 
from Aguirre to Hanson, Ex. 48; June 2, 2005, email from Aguirre to Kreitman, Ex. 50; June 10, 2005, email from 
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and Hanson actively participated in those decisions.’^ The major breakthrough in obtaining 
PCM emails occurred on May 20, 2005, when 1 reached a tentative agreement with PCM’s 
counsel by which the SEC would have immediate access to approximately 3.3 million emails.'^' 
When I informed Kreitman of the tentative agreement, he rqjHed, “Sounds like Gary’s strategy 
outsmarted (or terrified) Audrey and is resulting in real progress. Excellent!”'” 

10) Mr. Aguirre sent out too many subpoenas. 

This allegation tracks a similar allegation Kreitman made about too many emails. It went 
unmentioned in any evaluation (including the “reevaluation”), the termination notice, or any 
other document. No supervisor ever suggested that too may subpoenas had been issued. To the 
contrary. Grime, Kreitman and Cain all emphasized the importance of issuing subpoenas to those 
possessing relevant documents.'^^ Grime and Cain said subpoenas should be issued to all those 
who had been requested to produce records. 

Nor can Kreitman or Hanson even cl aim they were unaware of the number of subpoenas 
that were issued. I had over 150 email exchanges with my supervisors regarding the issuance of 
subpoenas, their terms, or the opposing counsel’s contentions.'^^ For example, I provided both 
Kreitman and Hanson on February 18, 2005, with an initial list of twenty-seven individuals that 
Foster and I intended to subpoena in connection with the PCM investigation. Neither even 
commented. 

Robert Hanson: 

1) Mr, Aguirre would not memorialize investigation. 

See response to Kreitman comment 4. 


Aguiire to Ribelin, Hilton, Conroy, Glascoe, Eichaer, Miller, Kreitman, Hanson, and O’Rourke, Ex. 52; June 28, 
2005, email torn Aguirre to Hanson, Kreitman, and Ribelin, Ex. 56; July 29, 2005, email from Aguirre to Kreitman, 
HansoB, RibeUio, Eichner and Libaa Jama, Ex. 5S; February 9, 2005, email from Aguirre to Kreitman and H^soa, 
64; May 11, 2005, email from Kreitman to Hanson, O^Rourke, Ribelin, Foster, and Aguirre, Ex. S9; May 11, 
2005, email from Hanson to Aguirre, Ex. 90; August 25, 2005, email from Agmire to Hanson, Jama, Eicbner and 
Ribelin, Ex. 101; June 3, 2005, email from Eichner, to Kreitman, Aguirre, and Hanson, Ex. 105; March 11, 2005, 
email from Kreitmaua to Aguirre and Hanson, Ex. 107; March 15, 2005, email from Hanson to Aguirre, Ex. 108; 
March 15, 2005, email from Kreitman to Hanson, and Aguirre, Ex. 109; August 4, 2005, email from Aguirre to 
Hanson, Eichner, Jama, and Miller, Ex. 118; May 26, 2005, email from Aguirre to Hanson, Ex. 121; May 

24, 2005, email from Aguirre to Hanson, Ex. 124; May 26, 2005, email from Hiomas Sporkin to Aguirre, Ex. 125; 
and May 26, 2005, email from Sporkin to Aguirre, Ex. 126. 

See June 10, 2005, ^nail from Aguirre to Ribelin, Foster, Conroy, Gbscoc, Eichner, Miller, Kreitman, 
Hanson, and O’Rourke, Ex. 52. 

See May 20, 2(M)5, email from Kreitman to Berger, Hanson, Ribelin, Foster, Eichner, Conroy, and Aguirre, Ex. 
45. 

See January 7, 2005, enml from Grime to Cain, Fo^r, and Aguiire, Ex. 131; February IS, 2(K)5, email from 
Aguirre to Hanson, Ex. 24; and February 18, 2005, email from Aguirre to Hanson and Kreitman, Ex. 25. 

See footnote 40. 

See February 18, 2005, email from Aguiire to Hanson and Kreitman, Ex. 24. 
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2) Mr. Aguirre was disrespectful and abusive to at least 3 attorneys. 

Like a vintage wine, this charge has steadily improved with time. In the August 1 
“reevaluation,” my allegai problem with other staff attorneys arose out of my refusal to share 
information. The “reevaluation” reads; “Other staff attorneys find it difficult to work with him; 
his desire to maintmn complete control of his single investigation seems to preclude full and 
open sharing of his legal analyses.”'^® In its second iteration, found in the termination notice, my 
problem with other attomw became a stand alone allegation. It reads: “you have conflicts with 
other staff attorneys The most recent variant, as stated in Hanson’s testimony, upgrades 
the charge a couple of notches: Aguirre was “disrespectful and abusive” tq at teee least 
attorneys.'^® 

Once again, the SEC makes no concrete charge much less offer any evidence. I 
understand Hanson is referring to O’Rourke, Eichner and Jama. O’Rourke and Eichner were 
assigned to the PCM investigation in May 2005. Jama was assigned in June. I respond to the 
SEC’s accusation in relation to Eichner and Jama in this section to O’Rourke in the next 

Some background may be helpful to place the SEC’s accusation in perspective. Aside 
from O’Rourke, Eichner, and Jama, I worked with over twenty staff members — some very 
closely — on the PCM investigation during my tenure with the SEC. They included Foster and 
Ribelin who you have interviewed. They also included a financial analyst,'^’ an intern'’'® and a 
paralegal*^' temporarily assigned to the PCM investigation. Additionally, with my supervisor’s 
approval, I sought out and obtained the assistance of staff from five other SEC offices or to work 
on the case. This includes staff from (1) the Division of Investment Management (IM),'“ (2) the 
Office of Compliance Inspections and Examinations (OdE),'*® (3) the Office of Economic 
Analysis (OEA),''” (4) the Office of Information Technology (IT),'''* and (5) the Office of 
Market Surveillance (MS).'^* I also coordinated the PCM investigation with another 
Enforcement group conducting a related investigation.'^’ I believe my relationships with all of 
these staff members were cordial and productive. In any case, the SEC has made no contrary 
assertion. 


See “reevaluation.” Ex. 95. 

See tenmnadon notice. Ex 96. 

Hanson’s written testimony. 

Marina Ulmishek. 

'* Nancy Miller. 

•"'Constance Williams. 

Charlotte Bufotd, Barbara Chretien-Dar, Brian Muiphy. See, for example, March 2005 chain of emails from 
Aguirre to Barbara C. Chretien-Dar (IM), Ex. 62, and April 2005 chain of emails between Agoiiie and Brian 
Murohy (M sta8), Ex. 134. 

'“Shannon Behara, Melissa Clough, Gene Gohlke, and Brian Snively. See, for exan^Ie, Febniaiy 8, 2005, email 
from Brian Sniveiy’s (OCIE staff member) to Aguirre, Ex. 135. ' 

See, for exacqrle, September 27, 2004, email cbain between Peter Siraonyi and Aguitre (OEA stafi). Ex 136; 
and November 2004 email chain between Peter Simonyi and Aguirre, Ex. 137. 

fason Ivarone, Jack Khan, Scott Plimpton, David Wiederitehr, Zaw Win and otheis. 

Joseph Celia, Thomas Conroy, Eric Ribelin, Stephen Glascoe, and otheis. 

In this regard, I coordinated the PCM investigation with Timothy P. Peterson. He was a Senior Counsel, 
assigned to a different Enforcement group, which was conducting a financial fraud investigation of one of the 
issuers under investigation in the PCM matter. 
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The SEC has produced no evaluations, except the “reevaluation,” that criticized the 
manner in which I treated other staff members. As mentioned before, Kreitman’s June 1 
certification stated my personal contacts with other staff were acceptable. Hanson’s June 29 
evaluation emphasized my ability to work ^ectively with SEC and SRO staff Hanson wrote: 
“Gary worked closely with the Office of Compliance Inspections and Examinations to develop 
the case and worked with several self-regulatory organizations to develop a number of potential 
leads.””® 


Most of my communications with other staff were by email. I am submitting over a 
himdred emails to or from other staff as exhibits to this response. I have provided you with 
others. I note that your August 2, 2006, letter requested the SEC to produce emails relating to my 
employment and termination. I would invite Senate staff to randomly look through my emails to 
or from other staff for any hint of disrespect. 

Three present or former SEC staff members have stepped forward to say that I handled 
the PCM investigation professionally. They have nothing to gain and much to lose by speaking 
out. I have also attached a copy of a card from one of the interns in Kreitman’s group who 
worked closely with me on the GE-Heller investigation over the summer of 2005. She states: “I 
enjoyed working with you this summer. Thanks for making my experience such a rewarding 


All this raises an obvious question the SEC has ignored: Why was I able to work 
effectively with OCIE and SRO staff, as Hanson hi^lighted, and with so many SEC offices and 
divisions and yet, according to the SEC, was unable to do so with the attorneys my supervisors 
appointed to the investigation in May and Jime 2005? 

My Communications and Contacts with Eichner from May Through Late July 2005 

Eichner joined the SEC in April 2005. He was assigned to the PCM investigation 
immediately after Ribelin requested Kreitman to assign a second staff attorney to that matter. In 
his May 4, 2005, email to Kreitman, Ribelin stated the reasons for his request: 

(W]e still need another attorney. For example, we need to start conducting 
phone interviews and Gary simply doesn't have the time to review documents, 
prepare for testimony, conduct testimony and sit in on phone interviews.... Fried 
Frank [has] 20 lawyers (five partners and 15 associates) working on the matter and 
35 contract lawyers working 10 hours per day, six days a week. We now have a 
story about the cross trades in the IPO after markets that we need to track down. My 
preference would be to get a subpoena out today to Pequot and to their executing 
brokers, but it is difficult with Gary in New York reviewing documents that were 
dumped on him (again at the last minute) for testimony tomorrow. Without the 
additional resources now, we will be greatly hampered going forward. 


"“See Ex. 2. 

See thank you note from intern Nancy Miller, Ex. 102. 

See May 4, 2005, email from Ribelin to Hanson and Kreitman, Ex. 103. 
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A few days later, Kreitoan assigned Eichner to the PCM investigation. 

Until early July, I had relatively little contact with Eichner on the GE-Heller 
investigation. At iriy suggestion, Hanson initially assigned Eichner in May 2005 to work up a 
second PCM insider trading matter involving its trading in Elite Information (Elite).'^' Elite was 
our strongest matter until the GE-Heller facts began to emerge in late April 2005.'^^ I provided 
Eichner with the files on Elite, which by the way were well organized. From time to time, he 
asked questions about tfte Elite facts, which I answered. Eichner also attended the second 
Samberg examination on June 7, 2005. 

In early June 2005, at Kreitman’s request, Eichner researched whether PCM could validly 
object to the production of PCM emails by its ^in-off, Andor Capital Management (Andor).’®’ I 
had also researched the same issue. Eichner and I reached the same tentative conclusion: PCM’s 
objection was not valid.'*^ Later in June, Hanson reassigned Eichner to work on the PCM wash 
trades investigation, which meant that he would be dealing mostly with Ribelin and other MS 
staff. 


I recall an email chain initiated by Eichner in the first part of June. We had no personal 
relationship at the time. His first email stated only this: “is the aguirre [sic] quoted in the clips 
about cox [sic] related to you?”'^^ Eichner referred to an internal SEC republication of a Los 
Angeles Times article, titled “Cox's Past Ties to Con Man Raise Questions,” in which my brother 
was quoted.’^ In response, I told Eichner that the Aguirre quoted in the article was my brother. 
Eichner’s next email read: “You might want to change your name when the new Chairman 
arrives.” My reply to that email got this response from Eichner: “I guess the two apples don’t fall 
far from each other (and presumably not to far from the tree). Of course, I was joking about the 
name change (although using an alias when Pequot goes to the commission can’t hurt ©)”‘” 

Eichner gradually became more directly involved in the GE-Heller investigation in July 
2005. From time to time, he requested various PCM documents and I provided them to him. We 
also attended the same PCM staff meetings. I recall no hint of conflict or any significant 
difference of opinion regarding tactics, strategy or investigative plan. Indeed, agreeing with me, 
Eichner told Kreitman during a staff meeting that the prohibition on talking with Irvine Pollock 
and Larry Storch about the backup tapes made no sense. Kreitman said that he would talk it over 
with Berger. A few days later, Kreitman authorized staff to contact Storch and Pollock about the 
backup tapes.’’* I recall no other significant contacts with Eichner until late July 2005. 


See May 11, 2005, email cfaam between Aguirre and Hanson, Ex. 104. 

See June 3, 2005, email from Eichner, to Kreitman, Aguirre, and Hanson; Ex. 105. 

See June 3, 2005, email froniAguirre to Hanson, Ex. 141, and June 6, 2005 email from Kreitman, to Eichner, 
Hanson and Aguirre, Ex. 143. 

June 9, 2005, email from Eichner to Aguirre at 3 :40 pm. Ex. 132. 

Michael Hiltzik; Cox's Past Ties to Con Man Raise ^estions, LOS ANGELES TIMES, June 9, 2005, at Ci. 

June 9, 2005, email from Eichner to Aguine at 4:26 pm. Ex. 132. 

According to Kieihnan’s testimony at the December 5, 2006, hearing, there was an issue whether Storch and 
Pollock represented PCM. Hearing RT, p. 84, 1. 22 through p. 85, 1. 1. That was not true. When I spoke with Storch 
around July 11, be told me that they had represented PCM from sometime in May. Hanson and Kreitman had me 
send an email to Storch confirming that fact. See the draft of that letter and Hanson's July 13, 2005, email to me. Ex. 
106. 
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On a Second Track: the August 1 "Reevaluation"~Just a Little “Constructive Criticism " 

Meanwhile, on a separate track, two interconnected events in late July 2005 would shape 
all others to come, including my dealings with Bichner and, to some extent, with Jama. Those 
events were: (1) my meeting with Berger on July 21 or 22 during which I told him about 
Hanson’s decision blocking the Mack subpoena and his statement attributing that decision to 
Mack’s political influence’^^ and (2) my email of July 27 confiiming and icstatiag my earlier 
comments to Berger regarding Mack’s favored treatment'®’ Three days later, on August 1, 
Berger, Kieitman, and Hanson would collaborate and create the “reevaluation,”'*' a process 
rarely, if ever, used at the SEC.'*^ 

That “reevaluation” described a person who had no future at the SEC. He had conflicts 
with other staff, drew complaints from opposing counsel, misstated SEC policy, issued 
subpoaias that violated the privacy laws, refused to share, information, and, worst of all, was 
“resistant to supervision” and “insufHciently cognizant of institutional protocols.”'*’ There 
would seem to be only one option with such an employee; fire him immediately before he could 
cause any more damage to the agency. Kreitraan testified to as much when he said that an 
unacceptable rating in any category described in SEC Form 2494 would require immediate 
teiminatioiL'®' The August 1 “reevaluatioti,” if true, was equivalent to an “unacceptable” rating 
for each of the four categories in Form 2494.'** 

This “reevaluation” was a three-level drop from what Berger had approved less than two 
weeks earlier at the compensation committee meeting. The four levels were described in the 
declaration of the Enforcement Division’s Chief Accountant, Susan Markel (Markel) filed by the 
FOIA/Privacy Act case.'** Markel coordinated the merit pay raises in July 
She described the four levels as follows: 

4. The spreadsheet included a column showing whether each employee’s 
supervisor had provided a summary of the employee’s contributions as well as 
columns showing the recommendations that each employee’s immediate 
supervisor had made regarding the employee’s contributions. For each employee, 
supervisors could say that the employee had (1) made contribution of the highest 
quality, (2) made contributions of high quality, (3) made contributions of quality, 
or (4) made no significant contribution beyond an acceptable level of 
performance.'** 


SEC in my pending 
and August 2005.’^ 


® See July 27, 2005, email from Aguiire to Paul Berger and Kreilman, Ex. 59. 
“'See Ex. 2. 


Hearing RT, p. 87, U. 4-25. 

"" See August 1 , 2005, “reevaluatipn” of Gary Aguirre, Ex 95. 

Kreitmaii’s written testimony. Also, Hearing RT, p. 91, II. 11-15. 

I submit this is self-apparent when the deficiencies stated in the “reevahiation” (Ex. 95) are 
reqoiremenls stated in SEC Form 2494 for “an “acceptable” rating, see Ex. I . 

January 8, 2007, declaration of Susan Market Ex. 138. 

‘"Mp3r.2. 

“V</.par4. 


with the 
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Had the “reevaluation” gone into effect, it would have dropped my performance rating from 
contributions of “high quality” (level 2), throu^ contributions of “quality” (level 3), through the 
“acceptable level” (level 4), to an unacceptable level (implied level 5). 

There was of course one possible option to the “fire him immediately" solution. My 
supervisors could have told me, the employee with the alleged deficiencies described in the 
August 1 “reevaluation”, the unvarnished truth and demanded immediate improvement The 
Four did the exact opposite. None hinted that my performance had been reevaluated or that my 
performance was deficient in any regard, much less the twenty-three particulars they now 
describe. Instead, my supervisors waited until I was on vacation some twenty-five hundred miles 
away and then they fired me on one day notice. 

Berger faced a formidable challenge in explaining the August 1 “reevaluation” at the 
hearing. He had sat on the compensation committee that approved my two-step merit increase on 
July 18. Nine days later, he received my email questioning Mack’s special treatment. Less than 
three days after to, he initiated the process that resulted in the “reevalnation.” I was out of the 
office on official leave for most of the time between July 18 and August 1. In short, absolutely 
nothing had happened between July 18 and August 1 that could conceivably trigger the 
reevaluation. Here is how Berger explained his flip flop on rating my performance rating in less 
than two weeks: “I noted, though, that the draft evaluation did not contain any constructive 
criticism. . . . They decided that, to be fair to Mr, Aguirre, they should include some constructive 
criticism (emphasis added).”'*^ 

So, according to Berger, the “reevaluation” was just “constructive criticism ... to be fair 
to Mr. Aguirre”? If so, it is a rare specie. For it to work, someone would have to tell me about it. 
I did not see the “reevaluation” until October and then only after pressing the SEC to reconcile 
my two-step merit pay increase on August 21 with my firing 11 days later.'’” And then in 
response to my inquiry, the SEC lied about the history of the “reevaluation.”'” The August 1 
“reevaluation” also seems a tad severe for constructive criticism: it describes my performance 
three levels below the finding of the compensation committee two weeks before. I submit the 
“reevaluation” was a termination notice; it just did not get served for another month. 

Berger’s testimony about the “reevaluation” incorporates a second lie. His testimony 
continued: “They [Kreitman and Hanson] showed me those comments and told me that they had 
relayed their substance to Mr. Aguirre.” With this, Berger, Kreitman, and Hanson have offered 
three different stories whether the “revaluation” was shared with me. Kreitman first stated it was 
not given to me or shown to me, but he later claims it was shown to me. Hanson came up with 
his own version: another half truth: the “reevaluatioh” was not shown to me [true] because I was 
on vacation [false].'” 


*® See Berger’s -written testimony. 

'™ September 21, 2005, email frean Aguirre to Delores Ruffin, Ex. 110. 

Even then the SEC gave no cine when this “reevaluation” was convicted. Instead, the SEC sent it to me as part 
of Kreittnan’s September 26 email along with this lie: “The attached supervisory summary &om Mark Kreitman 
mistakenly did not go to the compensation committee (emphasis added)”. Ex. 111. The compensation committee, 
with Berger as a member, met on July 18, 2005; the "reevaluation” was done at Berger’s suggestion on August 1, 
2005, almost two weeks after the meeting. 

Hanson’s written testimony. 
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Why the intrigue about the August I “reevaluation”? Why did it never find its way to my 
personnel file? Why was I never told about it much less shown it? Why did my supervisors have 
conflicting stories? What exactly was being covered up? I submit there is a simple answer to all 
these questions: My supervisors had decided to fire me after Berger received my July 27 email, 
and the “reevaluation” was the first step. Apparently, the “reevaluation” came too late to 
intercept my two-step merit pay increase, which all of my supervisors approved less than two 
weeks before. Thus, Berger, Kreitman, and Hanson were stuck with their positive performance 
evaluations which were likely on their way or had already arrived at Human Resources. To fire 
me at that moment — days after my email questioning Mack’s special treatment which came on 
the heels of the two-step merit increase — would be tantamount to a consent judgment for reprisal 
under 5 U.S.C. 2302 (b)(8). The SEC needed a little time to dilute the obvious causal connection 
between my July 27 email and the August 1 “reevaluation.” They had that time since my 
probationary period would not expire for another five weeks. 

But there was a downside in keeping me around another month. I might have found more 
evidence pointing to Mack. That would have made it even tougher to maintain the pretense — 
then or later — ^that no cause existed to subpoena Mack. It was, therefore, not enough to block the 
Mack subpoena; nor was it enough to erect a nine-foot evidentiary bar to any reconsideration of 
that decision. The investigation of Mack would be brought to a halt. Hanson would encourage, if 
not direct, Eichner and Jama to move the GE-Heller investigation away firom Mack. He would 
also put a hold on another subpoena which was “critical,” as I told him, if I was to have “any 
chance in getting over what I [saw] as a 9’ bar.””^ Likewise, in the last two weeks of August, as 
discussed next, every step I initiated toward developing any evidence to overcome that nine-foot 
bar was blocked. Since Berger suggested the “reevaluation” to Kreitman and Hanson in late July, 
it seems logical that he also made a similar suggestion to steer the GE-Heller investigation away 
from Mack. 


Back to Square One: Eichner 's Initiation of the Search for a New Tipper 

The SEC’s Case Closing Recommendation (CCR) states that the SEC began hunting for 
new tippers in September 2005. It reads: “Starting in September 2005, the SEC staff focused on 
identifying other potential tippers who could have provided Samberg information about the 
GE/Heller transaction.”'^'' 

Actually, the search for other tippers began earlier. It was first discussed at a meeting 
convened by Hanson on July 27 for staff working on the PCM insider trading investigation. 
During this meeting, Eichner armounced that he would begin looking for new possible sources of 
the GE-Heller tip (other than Mack) to Samberg. Hanson quickly embraced the idea and 
requested that Jama and I assist in this effort. A few hours earlier, I had notified Berger that I 
was withdrawing my resignation and would question the decision to block the Mack subpoena 
through appropriate channels.'” 


See August 26, 2005, enail from Aguine to Hanson, Ex. 1 14. 

See SEC Case Closing Recoininendation on the Pequot Capital Management investigation. Ex 1 1 5. 

My communications with Berger on this point on Inly 27 are discussed at page 14 of the OSC complaint. 
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Following up on Hanson’s request, I sent an email (“Developing other possible GE-HF 
tippers”) the next day to Hanson, Eichner, Jama and Ribelin suggesting a starting point for the 
search for a new tipper suspect — various Samberg acquaintances at Morgan Stanley. It read in 
part: 


Following up on the discussion yesterday, I am also attaching the part of the 
Sambeig exam where I asked him about his acquaintances at Morgan Stanley in 
2001 , to be distinguished from the questions about his contacts with anyone at MS 
who had any involvement in the acquisition. Like John Mack, most of these 
people are fairly prominent, e.g., Byron Wien. I did not run thorough searches on 
Onsite’s or our databases for those on Samberg’s Morgan Stanley acquaintance 
Ust.”*^ 

I also expressed my doubts that this new search would find another tipper suspect as 
promising as Mack, but did not rule out that possibility; “Although I have my doubts from my 
review of Samberg’s e-mails, it is conceivably possible to develop the facts suggesting a possible 
tipper, trust relationship with Samberg, possible access to info, contacts with Samberg at key 
times, and motive to pass along tip.”’’’ Mack satisfied each of these criteria.”® 

Finally, I suggested that any search for a new tipper suspect would likely hit the same 
impasse that was blocking the Mack subpoena at that moment: “However, if you get that far, 
there will remain another obstacle as I understand our ciurent thinking — establishing evidence 
that the person ‘went over the wall’ before you can take his or her exam. 1 suspect that will not 
be easy to do.”'” 

On August 3, Eichner circulated an email on the same subject.'*® He suggested several 
steps to implement the search for another possible tipper. He also observed, “It seems like our 
efforts so far have been based on the assumption that Samberg got the tip directly.”'*' I 
responded with; 

Not exactly an assumption. More of a working hypothesis that tip went directly to 
Samberg. Got there because all other trails came up dry and continue to do so— 
and more and more evidence pointed to the tip going directly to Samberg. But 
take a stab at it. Who knows, could lead somewhere.'*^ 


See July 28, 2005, email from Aguine, to Hanson, Jama, Ribelin, and Eichner, Ex. 93. 

'™ My August 4, 2005, email, Ex. 60, stated that evidence established that Mack satisfied each of these factors: 
frust relationship with Samberg, possible access to info, contacts with Samberg at key times, and motive to pass 
along tip. 

™ Kreitman had stated in his July 25, 2005, email to me (Ex. 98) that there would have to be proof that Mack was 
“brought over the wall” before any subpoena was issued to him. I responded to this contention by my July 27 email 
to Kreitman and Berger, Ex. 59. 

See August 3, 2005, email from Eichner to Ribelin, Jama, Hanson, MiUer, and Aguirre, Ex. 1 16. 

See August 3, 2005, emaii from Aguirre to Eichner to Ribelin, Jama, Hanson, Miller, Jd. 
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Later that day, Hanson jumped into the discussion. Responding to Eichner’s email, 
Hanson added: “These sound like excellait ideas to Hanson directed that Eichner’s 

suggestions be implemented. In response to Hanson’s email, I pointed out that all but one of the 
steps Eichner had proposed had already been implemented months before, but I also suggested to 
Jama where he should look for the information Hanson had directed him to collect on the open 
item.'®"' 

The search for another tipper suspect was puzzling. Enormous human resources had been 
expended over the past eleven months to identify the strongest PCM insider trading case, which 
was by consensus GE-Heller.’®^ Likewise, the evidence pointed to Samberg as the tipper.'®* The 
evidence frail also led to Mack as the most likely source of the tip, as summarized in several of 
my emails.'*’ Hanson pointed to the next logical step in his August 5 email: “I think we should 
meet after some of the facts in the memo [my August 4 email] are nailed down to discuss 
whether it makes saise to go forward.”'** Instead of using our limited resources to nail down the 
facts on Mack, as Hanson had suggested, he was directing staff to start fiom scratch to find a 
new suspect. 

Nevertheless, I expressed no objection to Eichner’s proposed search for a new tipper 
suspect. I expressed, however, my view that it would not likely be a productive endeavor. But I 
offered my guidance and assistance to Eichner on how he might begin the search for a new 
evidence trail. I also included Eichner’s new search in the investigative plan.'*’ 

The August 17 Phone Call 

In the second half of August, I was critical of Eichner’s handling of two matters 
involving the same opposing counsel. This was the only time I spoke critically to Eichner and I 
believe it was warranted. Both incidents had their origin in the afternoon of August 17, 2005, my 
last day in the office before going on vacation.'’® During the prior two weeks, I had little contact 
with Eichner.'’' 

Late that morning, Kreitman had circulated an email to Eichner, Jama, Hanson (who was 
on vacation) and me. He asked: “Where are we on determining the date Mack was brou^t over 
the wall re GE-Heller deal— the necessary perquisite to subpoena to (sic) Mack (emphasis 
added)?” This was more a declaration than a question. It reinstated the requirement that I prove 
that Mack “was brought over the waU” before I could issue any subpoena to him. It effectively 
revoked Hanson’s last position expressed in his August 5 email: that the facts in my August 4 


See August 3, 2005, email from Hanson to Eichner, Miller, Jama, Ribetin, and Aguine, Ex. 1 17. 

See August 4, 2005, email ftom Aguirre to Hanson, Eichner, Jama, Ribelin, and Miller, Ex 1 1 8. 

See May 1 1, 2005, email from Hanson to Aguirre, Ex. 104. 

See June 27, 2005, email from Aguirre to Hanson, Kreitman and Ribelin, Ex. 55. 

June 28, 2005, email from Aguirre to Hanson, Kreitman, and Ribelin, Ex. 56; July 27, 2005, email from 
Aguirre to Paul Berger and Kreitman, Ex. 59; and August 24, 2005, email from Aguirre to Berger; and August 4, 
2005, email from Aguirre to Hansorr, Ex. 60, 

See August 5, 2005, email from Hanson to Aguine, Ex. 112. 

See August 17, 2005, email from Aguirre to Jama, Eichner and Kreitman, Ex. 127. 

I would not return to my office, since I was fired while on vacation. 

I was out of the office for much of the first two weeks of August on official leave. 
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email would be “nailed down” and then a decision would be made “whether it [made] sense to 
go forward.”'^ My August 4 email assumed no direct proof that Mack had knowledge of the 
acquisition, much less that he “was brought over the wall.” Thus, according to the Kreitman 
email, no subpoena would be issued to Mack even if the facts in my August 4 email were “nailed 
tlown.” Hence, my focus shifted back to overcoming Kreitman’s revived objection. There were 
few possibilities. 

Later that day, I emailed Eichner and Jama and asked if they wished to participate in calls 
that afternoon, including a call with Andor’s attorney, James Benjamm (Benjamin), to confirm 
the testimony of Andor’s CEO, Daniel Benton (Benton), for the week of September 5.”^ Benton 
had been Samberg’s partner at PCM when Samberg directed the trades in GE-Heller. I expected 
that he would be a cooperative witness and possibly provide information about Samberg’s 
trading in GE-Heller, Mack’s connection with Samberg and PCM, or both.'*® 

Eichner showed little enthusiasm for moving promptly with Benton’s testimony. He 
replied: “If you aren’t going to be back until the 6* do we really want to take Benton’s exam that 
week?” I rallied: “Good for background for Dartley (the PCM trader who executed the GE and 
Heller trades) and S^berg exams.”'*® 

Later that day, Eichner, Jama and I called Andor’s attorney, Benjamm. On the subject of 
Benton’s testimony, Benjamin said Benton would not be available during the week of September 
5. Thus, we began to discuss the week of September 12. My August 26 email to Hanson and 
Kreitman picks up from this point: 

I went off the line to ask Jim E if we could go ahead during the week of the 12“'. 

He agreed and made no mention that we should avoid the Id* or 15*’’. I went back 
on fine and told Benjamin he could give us any date during the week of the 12“’. 

Jim said nothing. Had he raised the issue, I would have limited the dates by Jim’s 
availability. When Benjamin came back later with the Id"", Jim said he had an 
examination on that date. We went back to Benjamin a couple more times, finally 
pressing him for the IS"", which he agreed to do by rescheduling his calendar. 


See August 5, 2005, eimil from Hanson to Aguirre, Ex. 1 12. 

See August 4, 2005, email from Aguine to Hanson, Ex 60. 

See August 1 7, 2005, email from Aguirre to Jama and Eichner, Ex. 128. 

Eichner also would not accept Benjamin’s position that Andot had no objection to producing PCM backup 
tapes containing PCM emails. See August 24, 2005, email from Aguirre to Kreitman and Hanson (Ex. 129). Those 
backup tapes may have included missing Samberg emails for the critical time period of June and July 2001 . 

I do not have a copy of Eichner’s email, but my answer of the same date incorporates his questions. See August 
17, 2005, email from Eichner to Aguirre, Ex 128. His questions and my replies are in different font For the sake of 
clarity, Eichner’s questions and my responses were as foUows: 

Eichner; “If you aren’t going to be back until the 6® do we really want to take Benton’s exam that week?” 

Aguirre: Good for background for Dartley and Samberg exams." 

Eichner “I don’t think Liban has had the chance to look at the back up materials. Should we wait to call until he 
has?” 

Aguirre: “The testimony is for all our learning curves.” 

Eichner; “What is die issue with Hamisfa. I thought they were going to conqrlete the production by 8/23 ?” 

Aguine: “He was to give os some feedback today whether they have Mack trading records. Also, some other gaps 
id subpoena.” 
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Then, Jim said he had testimony on that day as well. Hence, we now have to go 
back for another change only because we are cannot get our own calendars 
straight'” 

As stated above, because of Eichner’s “calendar conflicts," the Benton testimony was 
scheduled, unscheduled, scheduled, and then unscheduled again, and would have to be 
rescheduled again. The first “calendar conflict” was surprising. When Jama emailed that Benton 
had confirmed the September 14 date for Benton,'^ Eichner replied that he had testimony 
scheduled on September 14. His August 18 email read: “As we discussed, that is the day 
[September 14] I am taking testimony in the PIPES case.”'” I replied: 

I'm a little confused. 

Before I told Benjamin that we he could schedule it during the week of August 
12,1 went off line and asked you if it was OK if Liban and I handled this one. 

You said yes. Based on your statement, I told Benjamin he could schedule it 
during this week if necessary. It would have been helpfiil had you spoken out at 
that time. Have you changed your itiind?^'''’ 

Eichner replied: 

I didn’t change my mind. I was just telling you guys that I wouldn’t be th«re on 
that date. 

However, when I talked to Liban, he suggested we find another date (emphasis 
added).“' 

This was even more puzzling. According to Eichner, it was Jama who made the decision to get 
another date. Yet, according to Jama, as I recall Eichner made the request because of his 
conflict. 

In any case, Jama went back to Benjamin to get the examination set for September 15, 
when Eichner would be fiee. When Benjamin rescheduled his calendar to accommodate our 
request, Eichner suddenly had a new calendar conflict for the 15“'. This was again surprising: his 
August 18 email only indicated that he had one conflict, September 14. As Eichner put it: 
“That’s the day I’m taking testimony in the PIPES case.’’^^ 

A second issue dealing with opposing counsel arose during the discussion with Benjamin 
on August 17. It related to PCM’s backup tapes that had been in Andor’s possession since it split 
off fi'om PCM in September 2001, two months after PCM’s trading in GE-Heller. I told 


See August 24, 2005, email firomAguiire toKreitmauand Hanson, Ex. 129. 
*’* See Au^t 18, 2005, email &om Jama to Aguine and Eicbner, Ex. 133 
See August 18, 2005, email from Eichner to Liban and Aguirre, id. 

^ See August 1 8, 2005, email from Aguirre to Eichner and lama. Id. 

See August 22, 2005, email from Eichner to Aguine and Jama, Ex. Id. 

See August 1 8, 2005, email from Eichner to Aguiire and Jama, Ex, Id. 
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Kreitman and Hanson about the existence and possible relevance of these tapes two months 
earlier in my May 3 1 email (subject: “Some missing tapes foimd?). It read: 

Jim Benjamin of Akin Gump represents Andor, the entity that Dan 
Benton, Samburg's protege, created when he broke from Pequot Benjamin told 
me that Andor has two of Jim seems cooperative at this point. Do we want the 
tapes or just e-mails? Since Pequot gave tapes to Andor (a different entity), we 
could take the position that Pequot waived any privilege (emphasis added). 

Jim Benjamin of AMn Gump represents Andor, the entity that Dan 
Benton, Samburg’s [sic] protege, created when he broke from Pequot. Benjamin 
told me that Andor has two of Pequot 's backup tapes dated June and July of 200 h 
the very months Samburg would have been considering Heller Financial. Jim 
seems cooperative at this point. Do we- want the tapes or just e-mails? Since 
Pequot gave tapes to Andor (a different entity), we could take the position that 
Pequot waived any privilege. Jason Ivarone is checkmg out whether we could 
retrieve e-mails or whether it would have to go to vendor. We could also seek all 
e-mails if Andor retrieved e-mails from the tapes. 

There seem to be a shortage of Samberg e-mails for July. He is averaging 
approximately 2,000 e-mails a month but we have only 837 for July 2001. This 
mies no sense, because Pequot was it largest at this point and there was much 
going on. 

Hence, the backup tapes might lead to evidence to overcome the nine-foot bar. 

Months earlier, I had discussed a strategy with Hanson to obtain the backup tapes and he 
asked me to present the strategy to Kreitman, which I did.^°^ Kreitman initially had some 
concern whether the tapes could be privileged,^®^ but both Eichner’s and my tentative research 
suggested they were not and Kreitman seemed to agree.^*** In early August, however, Eichner 
had reversed his opinion and became convinced that the tapes were privileged. His rationale 
rested on the theory that Andor’s attorneys would object to the production of the tapes. I told 
Eichner more than once that Bejamin was not objecting, but Eichner, who had not spoken with 
Benjamin, did pot accept my statement. 

During the phone call with Benjamin on August 17, I decided to ask Benjamin again 
whether Andor objected to producing the PCM backup tapes, so Eichner could hear Benjamin’s 
response first hand.^'” I summarized the background facts and what transpired during the call 
with Bejamin in my August 24 email to Hanson and Kreitman: 


See May 3 1 , 2005, email from Aguirre to Hanson and Kreitman, Ex. 1 39. 

See June 2, 2005, email from Agnine to Kreitman, Ex. 140. 

^ See June 3, 2005, email from Aguirre to Hanson, Ex. 141. 

^ See June 3, 2005, email from Eicbner to Kreitman, Hanson, and Aguirre, Ex. 142; and June 6, 2005 email from 
Kreitman, to Eichner, Hanson and Aguine, Ex. 143. 

^See August 24, 2005, email fromAguirre to Hanson and Kreitman, Ex 133. 
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Prior to the conversation referred to above with Benjamin, I repeatedly told Jim that 
Beniamin was not objecting to the production of the Andor tapes. Jim ignored my 
comments and repeatedly stated we have to find out Andor’s position. This has moved in 
circles for weeks. To put the matter to rest, 1 put this question to Benjamin during the 
call with Liban and Jim E: “Jim, would you refiresh me on your position on the Andor 
tapes?” He again said Andor had no objection and he had placed this issue in Pequot’s 
1^, which was all he thought he had to do under the agreement. Jim B then picked up the 
conversation and asked Benjamin the same thing in a different way and once again got 
the same answer. He then went a step further: he asked Benjamin his opinion of the 
validity of Peqrwt’s position. I did not object to Jim’s question because I did not want to 
emphasize it, but I do not think it is appropriate for an SEC attorney to ask Barjarain, 
Andor’s attorney, how he feels about the position Strauss is taking on behalf of Pequot. 
This suggests that we do not have confidence in our own analysis. If we do not, why 
should Benjamin? Further, we can assume that Benjamin and Audrey are talking and that 
Benjamin will pass along to Audrey the fact that we are asking him about the validity of 
her position. You guys make the calls, but I think this demonstrates a certain lack of 
confidence on our part. As you must know, Audrey is adept at exploiting weaknesses in 
the SEC’s position. 

After the call, Eichner immediately declared that Benjamin’s position — that Andor did not 
object — ^was imacceptable and he would have to “take a more concrete position that he had.”^®® 
Eichner’s stance made no sense and his questions to Bejamin — ^what did he think of PCM’s 
position? — left the impression that we lacked confidence in our position. I expressed my 
concerns to Eichner^’” and, when he rebuffed them, to Kreitman and Hanson.^” Neither 
supported Eichner’s position.^'^ 

Berger, Kreitman, and Hanson Had Backed Some Conflict into the Case. 

The obstacles with the Andor tapes and Benton testimony were just two of the multiple 
obstacles during the second half of August that derailed the GE-Heller investigation. When I left 
on vacation, I circulated an email describing “Pequot pending matters.”®’’ Eight of the ten 
matters sought evidence which might help convince my supervisors to reconsider their decision 
blocking the issuance of the Mack subpoena. Jama and Eichner were supposed to follow through 
on these matters while I was away. None would progress an inch after I left.®'^ 


See August 24, 2005, email from Kreitman, to Aguirre and Hanson, Ex. 145. This does not seem to be the one 
you need here. 

™SeeAugust23, 2005, email fromAguine to Eichner at 1:50 pm. Ex. 144. 

^‘'SeeAugusf24,2005,eniailfromAguirretoHansonandKreitman,Ex 133. 

Kreitman replied; “Seems to me the agreement between Andor and Pequot is a matter for them to resolve. Why 
don't we sinqjly ask Andor to respond to our subpoena. If they assert privilege, we’ll inquire as to the basis and go 
from there.” See August 24, 2005, email from Kreitman, to Aguirre and Hanson, Ex. 145; and Hanson, August 26, 
2005, email from Hanson to Aguirre, Ex. 1 33, 

See August 17, 2005, email fromAguitre to Jama, Eichner a d Kreitman, Ex. 127. 

1 refer to items I through 5 and 7 teough 9 of my August 17 email. Ex 127. Item I (Benton testimony) 
encountered one Eichner calendar conflict after another. Item 2 (testimony of Dartley, who executed GE-Heller 
trades) still had not been set. I received no feedback on Item 3 (sulqtocna for Mack’s deals), item 4 (status from 
Larry Storch on PCM missing and corrupted backup tapes), item 5 (possible Mack emails after he left Morgan 
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One key item was the draft subpoena for CSFB, which I left with Jama to finalize?” One 
hour of Jama’s time would have sent the subpoena out the door. It sou^t, among other things, 
emails and other communications between CSro and its parent CS relating to Mack and GE- 
Heller. Hanson would not send out that subpoena until September 1, 2005, the day the SEC fired 
me.^” I had described the importance of the subpoena to Hanson with these words; “if we are to 
have any chance in getting over what I see as a 9’ bar, these docs are critical.”^*^ Significantly, 
Hanson effectively conceded at the December 5 hearing that Mack had met with CS officials just 
before Mack’s call to Samberg on June 29.^'* 

The stall on everything prompted my email with this subject: “S/L will soon be an issue 
in GE/Heller 10b against Samberg” to Kreitman, Hanson, Eichner, Ribelin, and Jama. It read in 
part: 


We have miles to go before we could file a 10b action against Samberg and the 
investigation on these examinations and other aspects has slowed to a snail’s 
pace. I do not see why are so relaxed about the scheduling on these exams and 
others. It may bite us in the end.^” 

With hindsi^t, I submit that some tension was cooked into the cake in the last two weeks 
of August. One force likely stopped each of these steps: the Mack subpoena, the CSFB 
subpoena, the Andor subpoena, the Benton testimony, the PCM subpoena seeking Mack’s 
investments, and everything described in my August 17 email to Jama and Eichner.^“ The same 
force likely prompted the search for new tipper suspects. After Berger et al. decided to fire me 
for questioning their decision to give Mack favored treatment, it made no sense to allow me to 
strengthen the case against Mack. That would only increase the risks to my entire chain of 
command for blocking the Mack subpoena and firing me. I submit a full-blown cover up of the 
Mack decision was taking shape. For that reason, on August 29, 2005, three days before I was 
fired, I contacted the Disclosure Unit of the Office of Special Counsel to discuss the filing of a 
complaint arising out of the PCM investigation.^' 


Stanley), item 6 (^I status on Zilkha), item 7 (Samberg phone records which might have shown calls to Mack for 
critical GE-HcUcr period), item 8 (subpoenas to CSFB). Item 9 (Andor backup tapes which might have contained 
missing Samberg emails for key G&Heller period), or Item 10 (progress of Bicker's search for new tipper su^ct). 

I handled item 4 myself while on vacation since no one comacted S^rcb and the missing bacbip tapes c»uld contain 
relevant emails. 

See August 1 7, 2005, email from Aguirre to Jama, Eichner and Kreitman, Ex. 1 27, item 8(f) in the email. 

Hanson’s oral testimony. Hearing RT, p. 71, 1. 23, through p. 72, 1. 10. 

See AugtKt 26, 2005, email from Aguirre to Hanson, Ex. 1 14. 

Hearing RT,p. 73, U. 1-16. 

See August 26, 2005, email from Aguirre to Kreitman, Hanson, Eichner, Ribelin, and lama. Ex. 119. 

See August 17, 2005, email fromAguirre to Jama, Eichner and Kreitman, Ex. 127. 

I discussed with Office of Special Counsel attorney Mathew Glover whether nonpublic docum^ts relating to an 
ongoing SEC investigation could be filed with a whistleblower complaint 
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My Communications with Jama 

The allegation that I treated Jama with disrespect or abuse is mystifying. Since I began 
working with Jama, I believe we were in the process of developing a personal relationship. We 
discard personal mattas, e.g., our families. We both expressed interest in the possibility that 
he would work closely with me on the insider trading investigation.^^ However, in late August, 
Jama was the point person to follow up on the “Pequot pending matters,” which dealt almost 
exclusively with GE-Heller and to a large extent with Mack.^* When I called in or emailed, the 
answer was always the same: such and such and such did not happen. l am sure that the 
frustration in my voice was evident, but it was not directed at Jama. Nor did he seem to take it 
that way. 

3) Mr. Aguirre misrepresented Commission policy to opposing counsel. 

This is one of the half truths that fictionalize a real event. I will discuss the real event first 
and then the SEC’s effort to fictionalize it. The facts below also address Hanson’s accusation that 
I was abusive or disrespectful to O’Rourke. 

The PCM investigation hit an impasse in February 2005— foot-dragging by PCM’s 
attorneys in producing their client’s emails. On February 15, 2005, 1 emailed Kreitman, Hanson 
and other staff, pointing out the following: “In 12 weeks, we’ve got 1/2 of 1% of the e-mails 
Pequot was requested and now subpoenaed to produce. At this rate, we have only 48 years to 


The primary reason for the delay, according to PCM’s lawyers, was their need to review 
every email to determine whether it contained a privileged attorney-client communication. 
During a phone conference on Febmary 4, 2005, Kreitman proposed a shortcut to the PCM’s 
attorneys: “There are software systems that can isolate e-mails that can be privileged. We can 
also give you assurance that if we receive any e-mails that are privileged we will return them.”“’ 
The PCM attorneys did not agree to Kreitman’s proposal at that time. 

But the PCM attorneys themselves suggested the same approach in May 2005. By my 
email of May 11, 2005, I informed Kreitman, Hanson, Ribelin, Foster and Kevin O’Rourke 
(O’Rourke) that PCM’s attorneys were willing to produce the emails subject to the offer 
Kreitman had made in February. My email read: “Audrey told me they are ready to discuss 
using search terms (attorney’s names) to ID possible attorney attorney-client documents, with 
our agreement to return any privileged documents inadvertently produced (emphasis added).”“* 


^ June 20, 2005, email fromAguirre to Hanson and Kreitman, Ex. 146. . 

“ See August 17, 2005, email from Aguitie to Jama, Eichner and Kreitman, Ex. 127 

See Febtuaiy 15, 2005 email from Aguirre to Kreitman, Hanson, Ribelin, Foster, Williams, Conroy, and 
Ivarone, Ex. 87. 

I referred to Kreitman’s offer twice in my May 24, 2005, emails. See May 24, 2005, email chain; Ex. 120. I 
also recall that Hanson gave me his handwritten notes which recorded Kreitman’s comments during that telephone 
conference. I placed these notes with mine in a folder in the PCM files maintained in my office. See February 4, 
2005, staff meeting notes, Ex. 148. 

“ Sec May 1 1, 2005, email from Aguiiie to Kreitman, Hanson, O’Rourke. RibeUn, and Foster, Ex. 88. 
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Kreitman responded by email: “Progress”^^’ and Hanson’s email said: “Good. What’s your 
take?”^^* Ribelin, Foster and O’Rourke did not respond. After which, I informed PCM’s 
attorneys that I believed we would agree in principle to return inadvertently produced emails, but 
the language would have to be worked out. 

Later in May, I asked Kreitman and Hanson for their suggestions how to draft the 
language to be included in die agreement to cover the return of inadvertently produced, 
privileged emails. Kreitman told me that it was an SEC policy to do so and Hanson told me 
where I could find the controlling policy on the SEC website. 

On May 24, 2005, 1 circulated a dT<^ letter (which would be sent to PCM’s attorneys 
once consensus had been reached) among Kreitman, Hanson and five other staff members, 
including O’Rourke, seeidng their input on the letter. My email contained notes to five staff 
members seeking their specific input on various points discussed in the proposed letter. There 
were two notes to Hanson seeking his input on the language covering the return of emails. The 
note in the text of the email read: “Bob: I need to get the guideline again relating to the return of 
inadvertently prodticed privileged communications (emphasis added).’’^^* The draft letter 
attached to my email contained the following proposed language and comment highlighted in 
green: “Further, the Staff represents that Commission policy is to return inadvertently produced 
documents containing privileged attorney-client communications, without a request to do so. 
[Bob: I need to reread the guidelines again on this point]” Hanson responded by citing the 
location on the SEC website which stated the SEC policy applicable to inadvertent production, 
thereby confirming his approval to this approach.^^® Kreitman did not immediately respond. 

After studying the SEC policy, which Hanson cited in his email, I drafted and circulated 
proposed language to my supervisors for their approval or comments. It read: 

Redraft now reads: 


Staff will return any privileged material that was inadvertently produced by 
PCM’s counsel upon its request. Further, the Staff represents that the 
Commission’s policy is to return an inadvertently produced document that is 
clearly a privileged attorney-client communication, without a request to do so, 
and to either return or notify the party’s counsel if an inadvertently produced 
document contains material that is possibly privileged. 


O’Rourke vigorously objected to both drafts mentioning the SEC policy to return 
inadvertently produced documents subject to the attorney-client privilege. He also accused me of 
“taking it upon” myself to disclose SEC internal policy^®' After O’Rourke objected to the 


See May 11, 2005, email from Kreitman to Hanson, O’Rourke, Ribelin, Foster, and Aguirre, Ex. 89. 

See May 1 1 , 2005, email from Hanson to Aguiire, Ex. 90. 

™ See May 24, 2005 email from Aguirre to Kreitman, Hanson, Foster, Ribelin, Eichner, O’Rourke, and Ivarone, 


Ex. 46. 


See Hanson’s May 24, 2005, email to Aguirre: “See attached on our policy for inadvertent production. 
ht^9'/enforcenet/investigations/ted%20flag%20issues/inadvett%20doc%20production-htm”. Id. Ex 46. 

May 24, 2005, email from O’Rourke to Hanson, Foster, Ribelin, Eichner, Ivarone, Kreitman and Aguirre at 
5:54 pm. Ex. 120. 
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proposed language, Kreitman asked me to remove the proposed language from the draft letter, 
which I did. PCM’s attorneys insisted that the letter contain some language by which the SEC 
agreed to return privileged emails. I prepared a third draft removing any language referring to the 
SEC policy of returning privileged emails. Hanson approved the revised language^^^ and the final 
letter went out a week later.^*’ 

Turning now to the SEC’s fiction, it states that I “misrepresented Commission policy to 
opposing counsel.” This is false and misleading at multiple levels. First, neither draft discussing 
SBC policy was provided to ojposing counsel. I circulated both drafts internally and invited 
comments of other staff. Nor were the contents of either draft discussed with opposing counsel. 
The final draft sent to opposing counsel, approved by Hanson, contained no language regarding 
SEC policy. 

But the SEC’s statement is also misleading. The original idea to return privileged 
documents was Kreitman’s idea.^^'' I told O’Rourke and reminded Hanson and Kreitman of this 
fact with my last email on May 24: “I proposed the statanent because my AD [Assistant 
Director, which referred to Kreitman] told Audrey Strauss that we would return all unprivileged 
documents which were inadvertently produced if Fried Frank would conduct an electronic search 
to identify potentially unprivileged documents.” Third, the specific approach used in my first two 
drafts — citing SEC policy on the inadvertent production of documents — came out of discussions 
with my supervisors — ^Kreitman and Hanson — ^how the agreement should deal with that issue. 
Indeed, Hanson expressly approved this approach; he cited me to the SEC website after I 
informed him in my email that I intended to use this language in drafting the agreement.^’* 
Finally, I believe the statement in my second draft, describing SEC policy, accurately and 
concisely described that policy as it would apply to PCM’s production. 

4) Mr. Aguirre’s records and files were disorganized and sloppy. 

Once again, this is a new contention. It was not mentioned in my termination notice or 
my “reevaluation.” My positive evaluations speak to the contrary. Nor are there any emails or 
other contemporaneous documents supporting this accusation. 

I spent approximately thirty or more hours a week organizing and filing documents. 
Other staff came in and out of my office requesting documents. Hanson and Kreitman both came 
to my office, Hanson more frequently. On one occasion I reviewed with Kreitmtui my document 
organization. On another occasion, I provided Eichner with the extensive files relating to PCM’s 
trading in Elite Information. No one — ^neither staff nor supervisors — ever suggested that the files 
were disorganized or sloppy. The electronic files which Tmaintained relating to the PCM 
investigation were accessible to all staff working on the matter, including every supervisory 


A meeting between Hanson and me on this point was scheduled by our email exchange on May 25. 2005. My 
May 25, 2005, email to Hanson read; “Please see me re some of the changes.” Hanson’s email of the same date to 
me read: “Come on by.” See May 25, 2005, email exchange between Hanson and Aguine, Ex. 9 1 . 

The revised language read: “Staff will return any written or electronic communications which are protected by 
PCM’s attomeyclient privilege upon the valid assertion in writing by PCM of such privilege in relation to a specific 
e-mail or when the privileged status of any such e-mail otherwise becomes known to Staff." See May 3 1 , 2005 letter 
ftom Aguine to Audrey Strauss Ex, 147. 

™ See February 4, 2005, staff meeting notes. Ex. 148. 

May 24, 2005, email from Hanson to Aguirre, Ex. 46. 
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level. I received no complaints regarding the manner in which I had organized or maintained 
those files. 

To be sure, staying current with PCM’s hard copy and electronic document production 
was not easy. At one point, the PCM was producing ^proximately 80,000 documents a week. 
PCM and its officers were represented by seven law firms, including two former Directors of the 
SEC’s Enforcement Division. One law firm had fifty-five attorneys working on the case. In all, I 
was personally dealing with ^proximately fifty individual attorneys.^* Given the volume of 
documents the PCM investigation was generating, I applied for the appointment of a paralegal to 
assist with document organizatioa^’ Both Hanson and Kreitman approved my ^plication. Tlte 
staff person who evaluated these requests for the Enforcement Division concluded that the case 
met the qualifications for the appointment of a fiill-time paralegal, but Berger would also have to 
request the appointment.^^* He refiised to do so. 

5) Mr. Aguirre made factual statements that turned out to be mere speculation. 

I understand that senior SEC officials previously contended that factual statements in my 
emails were erroneous. Since no evidence supported that allegation, it morphed into a new one — 
that I made factual statements that turned out to be speculation.^*® As before, the SEC has 
provided no concrete examples where any “factual statements... turned out to be mere 
speculation.” 

My emails summarizing the evidence were commonly circulated among my supervisors 
and ofiier staff. I never received an email or g>oken comment from anyone that any factual 
statement in any of my emails was inaccurate.* For example, my nine-page email to Hanson, 
Kreitman and Ribelin summarizing the testimony of Samberg in early May and June.*®' I later 
forwarded it to Jama and Eichner.*®* Ribelin, Eichner and Jama attended one or both Samberg 
examinations. No one suggested that any factual statement was inaccurate or turned out to be 
speculation. Likewise, I provided Hanson, Kreitman and Berger detailed evidentiary analyses 
why I believed the Mack testimony should be taken, including my email of August 4, 2005.*®* 
Again, no one ever told me of any inaccuracy in this email. Hanson said he was going to fact- 
check that email, but I never heard back fiom hint.*®® 


See May 4. 2005, email fiom Ribelin to Hanson and Kreitman at 12:05 pm. Ex. 103. 

™ See May 9, 2005, email fiom Aguirre to Lesley Hocschutz with copy to Kreitman, and Hanson, Ex. 42. . 

See May 23, 2005, email from Florschute to Aguiire, Ex. 92. 

™ Hanson stated in his written testimony: “Information diat Mr, Aguirre presented as fact often turned out to be 
mere speculation based on fiagments of information that did not reflect reality.” 

I recall two occasions when my e mails inadvettently referred to the wrong person and one occasion to the 
wrong conqiany. On another occasion, I refeiied to an attorney with by wrong surname. 

See June 27, 2005, email from Aguirre to Kreitman, Hanson and Ribelin, Ex. 55. 

See July 28, 2005, email fiom Aguirre to Hanson, Jama, Ribelin, and Eichner, Ex. 93. 

See August 4, 2005, email from Aguirre to Hanson, Ex. 60. 

M. See also Aug 5, 2005, email fiom Hanson to Aguirre, Ex. 94. 
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6) Mr. Aguirre’s desire to take Mack’s testimony was because of his high profile status 
and not evidence based. 

This newly-minted accusation is ridiculous. It does not appear in the “reevaluation,” the 
termination notice or, to the best of my knowledge, any email or other document the SEC has 
produced. The evidence trail simply led to Mack’s door, and with more clarity as time passed. 
When 1 sent my June 28, 2005, email to Kreitman, Hanson and Ribelin, I stat^ that there were 
four other possible but less likely sources of the tip. Those possibilities were eliminated by the 
time I sent my August 4, 2005, email to Hanson. On this point, it stated: “The evidence does not 
merely point to Mack. It points to no one else. I have been through the Samberg e-mails, his 
calendar, his credit card receipts and his phone slips. Hilton, Eric, Nancy, have been through the 
e-mails. No one has shown up as a possible candidate.”^''^ 

Obviously, Hanson and Kreitman thought the same when they authorized me to present 
the evidence to the FBI and the US Attorney in connection with a possible criminal proceeding 
against both Mack and Samberg. Or did they also decide to do this because of Mack’s high 
profile status? And, once again, the SEC has produced no emails or other documents lending the 
slightest support to this theory. 

7) Mr. Aguirre was disorganized and unprofessional during Samberg’s June 
testimony. 

Again, I never heard this contention while I was at the SEC. I circulated a summary of 
the testimony of this examination to five other staff members, including four that were present at 
the examination.^'"® I had positive feedback fiom most of the staff members present at the 
testimony, including Ribelin (who at the time had seventeen years of experience wit the SEC) 
and Foster (who at the time had thirty years of experience with the SEC and was the SEC insider 
trading specialist). On questioning by Senator Grassley, Hanson testified at the December 5, 
2006, hearing that the source of this information was another Senior Counsel who attended the 
examination. The only two at the examination — other than Foster — ^were Eichner and Jama, who 
had each been with the SEC less than two months at the time of the second Samberg 
examination. 

8) Mr. Aguirre left work abruptly after disagreements with other attorneys. 

This is another half truth. It is hue that I left the office “early” on two occasions during 
the period from September 2004 until September 2005. On both occasions, Hanson approved my 
request to leave early. On both occasions, I left in the mid to late afternoon. On both occasions, I 
had already put in a full work day.“’ One occurred on June 28 when it first appeared that my 
entire supervisory chain had decided to block the issuance of a subpoena to Mack as favor to him 
or to Morgan Stanley. I decided to go home early on that day in order to give careful thought to 


See August 4, 2005, email horn Aguirre to Berger, Ex. 60. 

^ See June 27, 2005, email from Aguirre to Kreitman, Hanson and Ribelin, Ex. 55. 

My first email on that day was sent at 5:46 am (see June 28, 2005, email firom Aguiire to Kreilman and 
Hanson, Ex. 56). However, as I understood the applicable SEC workday, the time before 7:30 am did not count I 
was approximately two hours short of a full workday. 
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my options for dealing with my supervisors’ decision, which, in my judgment, would undermine 
the GE-Heller investigation violate the SEC's mission. 

I met with Kreitman early on June 28, 2005, to discuss the GE-Heller investigation and 
my recommendation to issue a subpoena to Mack. Before that meeting, I had submitted two 
detailed emails and two spreadsheets^'** supporting my recommendation. Kreitman’s refusal to 
even discuss this evidence, coupled with ofter recent events, pointed to an extremely distasteful 
conclusion. My entire supervisory chain seemed to be giving Mack preferential treatment I 
asked Hanson if I could leave early that day and he approved my request I left work at around 
2:15. Since my workday had begun before 6 am on that day, I had already put in a full eight-hour 
workday before I left. Later, I approached Hanson with two separate fonns in hand to adjust my 
time for the day. Hanson asked how much time I had missed on that day. I told him and he said 
that I did not have to file any form: 

There was one other occasion that I asked to go home early. I am unable to pinpoint the 
date, because I can find no related emails. I believe it was likely in the first half of March. I do 
recall that it had been a long and finstrating day. In the mid afternoon, I told Hanson that I would 
like to leave early and he authorized my request. There was no discussion or hint that I was 
thinking about leaving the SEC. Of course, neither Hanson nor Kreitman made any reference to 
my early departure in my evaluations or in any other document. 

9) Mr. Aguirre sent out several subpoenas violated privacy law. 

See my response to Thomsen’s more concrete allegation on the same point below. 

Paul Berger: 

1) Mr. Aguirre asked to report directly to an Assistant Director, outside the normal 

chain of command. 

/Neither this not the next allegation is accurate. I met with Berger, as I recall, during the first 
week of January to discuss the possibility of transferring fit)m Cain’s branch.^** I tossed out 
several possibilities for Berger’s consideration; stay in Grime’s group and report to a different 
branch chief, stay in Grime’s group and report to him (as I had seen and was told some other 
staff attorneys did), transfer to a branch in Kreitman’s group (Kreitman told me there was a 
vacancy in his unit), or transfer to another branch chief in a different group. During the 
conversation with Berger, he eliminated the possibility of reporting to Grime and was unsure 
whether a vacancy would exist in Kreitman’s group. My confirming email to Berger did not limit 
his options. It read: 

For example, as we discussed, I understand that there will be an opening in Mark 

Kreitman’s section in the near future and I would appreciate being transferred 


See June 27. 2005, email &om Aguirre to Hanson. Kreitman and Ribelin, Ex. 55, and June 28, 2005, email 
from Aguirre to Hanson, Kreitman and Ribelin, Ex. 56. 

For my reasons for seeking a transfer from Cain’s group, please see my January iO, 2005, letter to Berger 
requesting a transfer. Ex. 122, and my response to Berger allegation 7. 
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there if possible. But I believe there are many others with whom I could work 
where my age and, consequently my experience, would not be a detriment.^® 

2) Mr. Aguirre asked to work only for Mr. Kreitmao. 

This is false. See my response to Berger allegation 1 above. 

3) Mr. Aguirre had shouted at and hung up on opposing counsel. 

This is simply false. As with the other accusations, this one is unsupported by any form 
of documentation. I would expect that hanging up on opposing counsel would have at least 
triggered one email. None of my supervisors ever suggested that I hung up on opposing counsel, 
that I treated them in a mde mamier or that I should handle my calls differently in the future. For 
further discussion of my contacts with opposing counsel, please see my response to Kreitmap 
allegations (a), pp. 15-16. 

4) Mr. Aguirre left the premises several times for the remainder of the day without 
approving the leave. 

See response to Kreitman allegation 7, pp. 17-19. 

5) Mr. Aguirre resigned several times. 

Please see my response to Kreitman allegation 7 at pp. 17-19. 

6) Mr. Aguirre issued too many subpoenas during the course of the investigation. 

Please see my response to Kreitman allegation 10 at pp.25-26. 

7) Mr. Aguirre was unhappy with edits by Charles Cain “on a relatively ministerial 
matter”. 

This was no “ministerial matter,” nor was the issue whether I was “unhappy” with 
anyone's edits. Very simply, Cain instructed me to make a false statement in a Formal Order 
Memorandum to the five SEC Commissioners. I was personally and directly responsible for the 
accuracy of the representations in this memorandiun. 

On October 6, 1 prepared a draft Formal Order Memorandum and submitted it to branch 
chief Cain for his “comments and suggestions.”^^' The draft stated the number of suspected 
insider trading matters that had been referred to the SEC over the two prior years. On this point, 
the draft read: “Over the past two years, SROs have referred or ‘highlighted’ at least six matters 


See October 6, 2004, email from Aguine to Cain, Ex. 4. I am attaching the single page from the redrafted 
Formal Order Memorandum, which contained this change. 
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involving possible insider, trading by the Pequot Management and one or more of Pequot Funds 
to the Division of Enforcement.”"^ 

On October 7, Cain dropped off a copy of die Memorandum with his hand written 
revisions at ray office while I was at a tr ainin g session. One of Cain’s revisions deleted the 
quoted lan^age above about SRO referrals involving PCM and rqilaced it with the following 
language: “Subsequent investigation by the staff identified at least six transactions involving 
possible insider trading by the Pequot Management and one or more Pequot Funds.”^* 

After reviewing Cain’s comments, I went to his office to discuss the above change. I 
asked him if his revisions were intended to be final.“* Cain said they were. I told Cain that the 
revision about SRO referrals above was not accurate because it suggested that I had uncovered 
six insider trading matters, tvhen in fact those had been discovered by SROs and had been 
referred to the SEC. Cain angrily stated that the Memorandum was not going to state ftiat Joe 
Celia (Assistant Director of Market Surveillance) had been informed but had failed to act on the 
prior SRO referrals. 

The next morning, I sent an email to Cain and Assistant Director Richard Grime, Cain’s 
immediate supervisor, stating my concerns: 

With training over, I will soon redraft and resubmit the Pequot action 
memo. I assume our primary concern is the memo’s accuracy since it will be 
circulated among the Commissioners. In this regard, the proposed revisions would 
now offer this case history: The NASD referred the Elite Information matter to 
Enforcement in August 2003 and then, “Subsequent investigation by the staff 
identified at least six transactions involving possible insider trading by the Pequot 
Management and one or more Pequot Funds. 

This statement is unsupportable. Neither I nor anyone on the staff has 
discovered an insider trading transaction involving Pequot. Yes, I have prepared a 
spreadsheet of suspected Pequot insider trading activity since 1999. However, in 
each one of those 1 1 cases, an SRO identified the transaction and referred it to 
Errforcement (Market Surveillance), where it stopped. Under these circumstances, 
the quoted revision is not merely unsupportable; it could be the source of 
embarrassment or worse for each of us.... 

Shall we discuss? 

Later that morning, Grime asked me to come to his office to meet with him and Cain 
regarding my email above. During this meeting, I informed Grime of the history that preceded 
his October 8 email. Grime agreed that Cain’s language stating “Subsequent investigation by the 
staff identified at least six transactions involving possible insider trading ...” be removed fixrm 
Formal Order Memorandum. The language was redrafted to read: 


See October 8, 2004, email from Aguirre to Cain and Grime, Ex 5. 
^ Cain’s notes on the draft seemed to be final edits. 

® See October 8, 2004, email from Aguirre to Cain and Grime, Ex 5. 
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Over the past 15 months, the NASD and NYSE have made several referrals to the 
Division of Enforcement in which one or more hedge funds affiliated with Pequot 
Management has been identified for possible insider trading. Two of these 
referrals are disctissed beIow.“^ 

These fects were true. At the time this statement was submitted to the Commission, we knew of 
only three referrals over the prior eighteen months. I discussed this matter with Berger during the 
week of January 3, 2005, when I requested a transfer from Cain’s unit. 

8) Mr. Aguirre refused to write up his investigation in the required formal 
memorandum. 

Please see my response to Kreitman allegation 4 at pp. 14-15. 

Linda Thomsen: 

1) Ms. Thomsen stated in her testimony that Mr. Aguirre issued, “without his 
supervisors review or approval, subpoenas that violated federal privacy law, which 
were withdrawn after his supervisors learned of them. But for the supervisors’ 
corrective actions, the former employee’s work product could have been extremely 
damaging to the SEC.” 

This is another half truth. This one is told by the SEC’s Director of the Enforcement 
Division. More than anyone, she sets the standard of conduct for Berger, Kreitman and Hanson. 
She so thoroughly reworked the truth that it bore little resemblance to fact. The kernel of truth 
was this: I mistakenly issued two subpoenas in May 2005. As the documents tell, everything else 
about the Director’s account is false. If a public company had massaged the truth in connection 
with the sale of securities, as the Director did with this allegation, it could expect the SEC to 
come knocking at its door. 

Once again, neither Kreitman nor Hanson ever discussed this allegation with me at my 
evaluation. No one ever spoke to me about the matter after May 26, 2005. 1 did not learn that it 
was even an issue until I obtained the “reevaluation” more than a month after I was fired.^*^ 
Once again, this allegation has improved with time. The “reevaluation” merely stated “certain 
subpoenas he prepared required revision, inter alia, to avoid violating privacy statutes...” 
Thomsen’s new and improved allegation tells how my “supervisor’s corrective action” averted a 
crisis that “would have been extremely damaging to the SEC.” In truth, when the matter 
occurred, my supervisors considered the mistake a non-event. 

The issue of serving a subpoena on Bloomberg or similar email service providers was 
first discussed at a meeting on May 10, 2005, among Hanson, Kreitman, possibly Eichner and 
me. Hanson set the meeting to discuss my email, circulated earher that day, proposing a plan to 
deal with PCM’s attorneys regarding its email production.^* One of the topics in my email was 


See October 22, 2004, email from Aguirre to Cain, Ex. 149. 

See August 1, 2005, “reevaluation”. Ex. 95. 

See May 10, 2005, email from Hanson to Kreitmas and Aguirre; Ex 43. 
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the following; Samberg’s Instant Messaging; “Samberg said in an e-mail (2003) that he only 
used IM to communicate with a certain group of people. If they have these IMs, they have not 
been produced.”^*’ I suggested during the meeting that we could also subpoena the PCM’s 
instant messages directly from Bloomberg or PCM’s other email service providers. No one 
questioned or objected to such subpoenas, nor did anyone mention any special requirements for 
their issuances. 

I drafted proposed subpoenas to Bloomberg, AOL, and Reuters for Samberg’s and 
PCM’s emails and instant messages and emailed them to Hanson early in the morning of May 
23, 2005. The text of the email read; “These were leftovers from last weekend”^** and the subject 
read “subpoenas and other correspondence to be faxed on Monday.’’^'*' 

I did not get to the office until late morning because of a medical examination. Since I 
received no response from Hanson, as had occurred sometimes in the past, I assumed that he had 
no comment regarding the subpoenas. I therefore began faxing the subpoenas, including one to 
Bloomberg and one to Reuters. Sometime during this process, I learned that Hanson had not 
come to work that day and thus may not have seen the subpoenas.^*^ I discontinued faxing the 
subpoenas until the next day. 

By the afternoon of May 24, I had not received a response from Hanson to any of the 
emails I had sent to him on the prior day. I sent him two emails regarding the same subpoenas. In 
one email, I pasted the text of the document description in the body of the email; its subject was 
“Urgent, Samberg subpoena.”“^ Hanson respond^ to that email.^“ I also sent him all of the 
subpoenas in a second email with this text; “These are the subpoenas that I forwarded Monday 
that still have not gone out.’’^“ Hanson did not respond to this email. Later that afternoon, I went 
to Hanson’s office to speak with Hanson about another matter. He casually mentioned there 
could be “some privacy concerns” with the subpoenas that had gone to Bloomberg and Reuters, 
but he did not specify what the problem was or offer any guidance how to correct it. I told 
Hanson that I would look into it and take care of it. 

I had taken the SEC course dealing with privacy issues, but it did not touch upon the 
issue of subpoenaing email service providers. That afternoon, my research on the SEC website 
failed to turn up anything helpful. That same afternoon, I called the attorney representing Reuters 
and asked him to disregard the subpoena in question. The next morning. May 25, I sent the 
Bloomberg attorney a fax requesting that he do the same.^** Hanson had not requested that I take 
either step. 


May 1 0, 2005, email from Aguiire to Kieitmaa and Hanson, Ex. 43. 

See May 23, 2005, email ftora Aguiire to Haason, Ex. 123. 

^ I had also sent Hanson several emails that morning and did not receive a reply. 

““ May 24, 2005, email fromAguiire to Hanson, Ex. 124. 

May 24, 2005 email from Hanson to Aguirre, Ex. 124. 

See May 25, 2005, email from Aguiire to Hanson, Ex. 47. In rereading that email, I noticed that one of the 
suNtoenas that I had sent out was attached to this email. 

“ My letter to the Reuters’s attorney confirming my call to him on May 24 is attached as Exhibit 150. My letter 
to Bloomberg’s attorney on May 25 is attached as Ex. 17. 
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Also on the morning of May 25,1 sent Hanson an email with fliis question: “can I see the 
documents that raise the privacy concerns?” Hanson replied by giving me the SEC internal 
address which addressed his “privacy concern.”**^ I do not recall finding anything helpful on the 
website and told that to Hansom Hanson then told me to contact another staff attorney, Thomas 
Sporkin (Sporkin), who was knowledgeable on how to handle this type of subpoena. I did so and 
Sporldn explained the process to be followed and said he would email me toe address of toe 
correct internal site.^^* Sporkin called back a little later and said he had pven me the wrong site 
and he would send me another email with the correct site, which he di(t“’ As I recall, this 
website discussed the applicable law. 

On May 26, 2005, 1 apologized to Hanson for the error and informed him that I would not 
assume his consent in the future if he did not respond to my emails. Hanson said he was fine with 
my response and that was the end of it. In sum, I do not believe Hanson uttered more than three 
short sentences from beginning to end. His only email directed me to the wrong mtemal SEC 
site. 

On June 1, 2005, 1 met with Kreitman and Hanson regarding my performance. Neither of 
them mentioned the subpoenas to Reuters and Bloomberg. Kreitman certified that my 
performance met all applicable SEC standards, including language that covered toe emails issue 
on May 23. I never heard a word from Hanson or from anyone else regarding the subpoenas 
during the rest of my tenure with toe SEC. 


See May 25, 2005, email exchaage between Aguirre and Hanson, Ex. 48. 

See May 26 , 2005, email from Thomas Sporkin to Aguirre, Ex. 125. Please note he cited me to a different 
internal site address than Hanson did in his May 25, 2005, email. Ex. 48. 

May 26, 2005, email from Sporkin to Aguiirc, Etc 126. 
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Senator Specter 

Examining Enforcement of Criminal Insider Trading and 
Hedge Fund Activity 
December 5, 2006 

r appreciate the opportunity to comment upon various contentions and accusations made 
by Linda Thomsen (Thomsen), Paul Berger (Berger), Mark Kieitman (Kreitman) and Robert 
Hanson (Hanson) during their testimony before your committee on December 5, 2006. 1 refer to 
them collectively below as the “Four.” 

1. Given your conflict with supervisors snch as Mr. Kane, Mr. Hanson, Mr. Kreitman and 
Mr. Berger during your short tenure at the SEC, do yon think it conceivable that tl^e 
SEC terminated you out of concern that you would not take direction from your 
superiors? 

Your question captures the essence of the Four’s lonpst surviving explanation for 
terminating my employment. Some have surfaced only recently.' Other theories have come and 
gone.^ But this one has been around awhile. Berger, Kreitman and Hanson christened the theory 
with their August 1 “reevaluation.” It offered this example of Aguirre’s resistance to supervision: 
“By failing to consult with his branch chef (sic), [Aguirre] inaccurately stated Commission 
policy in communication with defense counsel.”^ The Four also cited “resistance to supervision” 
in the September 1 termination notice.'* Each of the Four touched on this theme during his or her 
testimony. Berger put it this way: “[T]he SEC decided not to extend Mr. Aguirre’s employment 
beyond his probationary period because Mr. Aguirre could not or would not accept reasonable 
supervision and direction and arrogated to himself power that is not supposed to be exercised by 
any single member of the SEC staff.”’ Beyond any question, the Four have shown rare 
consistency in asserting this allegation. But a lie consistently told does not transform itself into 
trath. It is still a lie. 

I respectfully submit there are at least four approaches to the evidence before your 
Committee in regard to this accusation. The most direct approach focuses on the concrete 
allegations which, according to the Four, demonstrate that I “resisted” their supervision. A 
second approach focuses on the causal link between ray oral and email communications to 
Berger in late July questioning Mack’s favored treatment, his abrupt decision a few days later to 
“reevaluate” my performance, and the Four’s decision to fire me thirty days later. A third 
approach could focus on the Four’s credibility: the fact that their accusations about my 


' Many of the allegations made by Thomsen, Berger, Kreitman and Hanson in their oral and written testimonies 
were oevo: mentiooed at any time during my en^loyment either verbally or in any evaluatioii, email or other 
document. 

^ For exan^le, SEC*s letter to the EEOC stated “Hanson’s statement that I left jfbr two weeks” in the March 21, 
2006, letter fiom the SBC to the EEOC, previously provided to staff, which quoted Hanson’s statement: that I “once 
left tile sayii^ only that [I] was restgoing. [I] stayed away for two weeks.” 

^ See August 1, 2005, “reevaluation”, Ex. 95. 

* See Septembw 1, 2005, termination notice, Ex. 96. 

* Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity: Hearmg Before tiie U.S. Senate 
Judiciary Coimmttee, 109*** Cong. (2006) (Statement of Paul Beiger, Former Associate Director Division of 
Enforcement, U. S. Securities and Exchange Commission, Washington, DC). (Hereinafter. Berger’s Written 
testimony). 
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performance are unsupported and indeed contradicted by contemporaneous documents which 
were generated when the events occurred. Why the need for these false attacks on my 
performance? Finally, a fourth approach could focus on how the SEC has handled the whole 
affair; its on-off-on OfBce of the Inspector Genera! investigation and the on-off-on-off 
investigation of Mack. All this smacks of cover up. No cover up would be needed, of course, if 
the Four could q)eak the truth. In sum, it matters little which approach you fake to the evidence. 
Each leads to the same conclusion: the Four fired me for questioning their decision to give Mack 
favored treatment. 

I will briefly discuss the first two approaches below. The third approach — ^the Four’s 
credibihty — ^is laced into my responses to follow up questions from Senator Gtassley. The last 
approach — the SBC’s cover up — was addressed in my written testimony before your Committee. 

The first approach focuses on three events which the Four cite as examples of my 
“resistance to supervision.” The Four and their counsel had countless verbal and written 
exchanges between my supervisors- and me from which they could select some incident to 
support their allegation. For example, tliere were more than a thousand email exchanges between 
my supervisors and me. Surely, if this allegation were tme, the Four and their counsel would be 
able to find at least one incident where I had resisted “reasonable supervision” They could not. 

The Four chose three encounters with my supervisors which they describe as follows: (1) 
I was “unhappy” with Charles Cain’s “ministerial” edits to the Formal Order Memorandum in 
October 2004,*’ (2) my alleged “inaccurate” description of “Commission policy in 
communicating with defense coimsel” caused by “failing to consult with [my] branch chief,”’ 
and (3) my issuance of subpoenas without my supervisor’s “review or approval” and “but for . . . 
[my] supervisors’ corrective actions ...would have been extremely damaging to the SEC.”® 
Apparently, they thought it would be their word against mine. They were only half right; it is 
also their word against the contemporaneous emails which were generated when each event 
occurred. 

Each of the three allegations was the subject of a specific question by Senator Grassley. 
To avoid unnecessary repetition, I respectfully refer you to those portions of my response that 
address the three allegations.’ Beyond that, the emails to and from my supervisors establish that I 


^ Id. 

’ See Au^t 1, 2005, “leevaluation”. Ex. 95. 

* Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity.' Hearing Before the U.S. Senate 
Judiciary Conanittee, 109* Cong. (2006) (Statement of Linda Thomsen, Director of Enforcement, U. S. Securities 
and Exchange Commission, Wadiington, DC). (Hereinafter, Thomsen’s Written testimony). 

’ I responded to these aUegations as follows: to the allegation that “I was “unhappy” with Charles Cain’s 
“ministeriai” edits to the Formal Order Memorandum at pages 46-47 of my responses to Senator Grassley queshoirs, 
to the allegation that 1 made an “inaccurate” statement of “Commission policy in communicating with defense 
counsel” by “failirrg to consult with [my] branch drier at pages 40-42 of my responses to Serrator Gtassley 
questions, and that I issued subpoenas without ray supervisor’s “review or approval” and “but for ... [my] 
supervisors’ corrective actions . . .would have been extremely damaging to the SEC ” at pages 48-50 of my responses 
to Senator Grassley questions. 
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sou^t their approval, and followed their guidance, on every significant aspect of the PCM 
investigation,^'^ even on the occasion that I disagreed with them. * * 


For example, see Ae foilowii^ emails: See September 22, 2004, email from Apdrre to Cain, Ex. 3; October 6, 

2004, email from Aguirre to Cain, Ex. 4; October 8, 2004, email from Agukre to Grime and Cain, Ex. 5; October 
13, 2004. email from Aguirre to Cain, Ex* 6; October 14, 2004, email from Aguirre to Grime and Cain, Ex. 7; 
Noveiriber 3, 2(M)4, email from Aguirre to Grime, Cain and Foster, Ex. 8; December 6, 2004, from Aguirre to Foster, 
Ex. 9; December 8, 2004, email from Foster to Aguine, Ex. 10; December 9, 2004, email from Aguirre to Foster, 
Ex. 1 1 ; December 1 0, 2004, email from Aguirre to Foster, Ex. 12; January 10, 2005, emaU from Aguirre to Grime 
and Cain, Ex. 13; January 10, 2005, email from Aguirre to Cain, Ex. 14; J^uary 24, 2005, enail Aguirre to 
Kreitman, Ex. 15; Jaimary 25, 2005, email from Aguirre to Hanson, Ex. 16; F^miaiy 3, 2005, email from l^eitman 
to Hanson and Aguirre, Ex. 18; February 4, 2005, email from Aguirre to Kreitman, Ex. 19; February 8. 2005, anal! 
from Aguirre to Kreitman and Hanson, 20; February 14, 2005, email from Kreitn^ to Hanson and Aguirre, Ex 
21 ; February 16, 2005, email from Hanson to Aguirre, Ex 22; February 16, 2005, email from Aguirre to Kreitman, 
Hanson, Ri^lin, Foster, Ivarone, PUmptoa, and Snively, Ex 23; February 18, 2005, email from Aguirre to Hanson, 
Ex 24; February 18, 2005, email from Aguirre to Hanson and Kreitman, Ex. 25; February 22^ 2005, email from 
Aguirre to Hanson, Kreitman, Foster, Ribelin, Ex 26; February 23, 2005, email from Kreitman to Hanson, 
Foster, Ribelin and Aguirre, Ex. 27; February 25, 2005, email from Aguirre to Hanson, Ribelin, Foster and 
KreiUnan, Ex 28; March 1, 2005, email from Aguirre to Hanson, Ribelin, Foster and Kreitman, Ex. 29; March 9, 

2005, email from Aguirre to Hanson and Kreitman, Ex. 30; March 10, 2005, email from Aguirre to Berger, 
Kreitman and Hanson, Ex 31; March 15, 2005, email from Aguirre to Hanson, Kreitman, Ribelin, Conroy, Glascoe, 
and Foster, Ex. 32; March 16, 2005, email from Aguirre to Hanson, Foster, Ribelin, Conroy, Ivarone, and Flinmton, 
Ex. 33; March Id, 2005, email from Aguirre to Kreitman, Hanson, Plinmton, Ivartone, Foster, Conroy and Ribelin, 
Ex. 34; March 18, 2005, email from Aguirre to Hanson and Kreitman; Ex. 35; March 29, 2005, email from Aguitie 
to Hanson and Ribelin, Ex. 36; April 13, 2005, email from Aguirre to Hanson, Ex. 37; April IS, 2005, «nail from 
Aguirre to Hansom Ex. 38; April 22, 2005, email from Aguirre to Hanson and Kreitman, Ex. 39; April 29, 2005, 
email from Aguirre to Hanson, Ex 40; May 6, 2005, email from Aguirre to Hanson, Ex. 41; May 9, 2005, email 
from Aguirre to Florschutz, Kreitman and Hanson, Ex 42; May 10, 2005, email from Aguirre to Kreitman and 
Hanson, Ex. 43; May 18, 2005, email from Aguirre to Hanson, Ex. 44; May 20, 2005, email from Agunre to 
Kreitman, Haoson, itibelin, Foster, Eichner and Conroy, Ex. 45; May 24, 2005, email from Aguirre to Hanson, 
Foster. Ribelin, Eichner, O’Rourke, Ivarone and Kreitman, Ex. 46; May 24, 2005, email from Aguirre to Hanson, 
Ex. 47; May 25, 2005, email from Aguirre to Hanson, Ex 48; June 3, 2005, email from Aguirre to Ribelin, Foster, 
Eichner, Conroy, Glascoe, Miller, Hanson and Kreitman, Ex. 49; June 2, 2005, email from Aguirre to Kreitman, Ex. 
50; June 12, 2005, email from Aguirre to Hanson, Ex. 51; June 10, 2005, email from Aguirre to Ribelin, Hilton, 
Comoy, Glascoe, Eichner, Miller, Kreitman, Hanson, and O’Rourke, Ex. 52; June 12, 2005, email from Aguirre to 
Hanson, ISx. 53; June 20, 2005, email from Aguirre to Hanson, Ex 54; June 27, 2005, email from Aguine to 
Hanson, Kreitman and Ribelin, Ex. 55; June 2$, 2005, email from Aguirre to Hanson, Kreitman, and Ribelin, Ex. 
56; June 29, 2005, email from Aguirre to Kreitman, Ex 57; July 29, 2005, email from Aguirre to Kieitnum, Hanson, 
Ribelin, Ekhner and Jama, Ex. 58; July 27, 2005, email from Aguirre to Berger and Kreitman, Ex. 59; August 24, 
2005, email from Aguirre to Berger; August 4, 2005, email from Aguirre toH^on, Ex. 60; February 9, 2005, email 
from Aguirre to Kreitman and Hanson, Ex 64; Early May email chain between Kreitman, Hanson and Aguirre, Ex. 
89; May 1 1, 2005, email from Hanson to Aguine, Ex 90; August 25, 2005, email from Aguirre to Hanson, Jama, 
Eichner and Ribelin, Ex. 101; June 3, 2(K)5, email from Eichner, to Kreitman, Aguirre, and Hanson, Ex. 105; March 
11,2005, email from Kreitman to Aguirre and Hanson, Ex. 107; March 15, 2005, email from Hanson to Aguirre, Ex. 
108; March 15, 2005, email from Kreitman to Hanson, and Aguirre, Ex 109; August 4, 2<K)5, email from Aguirre to 
Hanson, Eichner, Jama, Ribelin, and Miller, Ex. 1 1$; August 26, 2005, email from Aguirre to Kreitman, Hanson, 
Eichner, Rihelin, and Jama, Ex. 119; May 26, 2005, email from Aguirre to Hanson, Ex. 121; May 24, 2005, email 
exchange between Aguirre and Hanson, Ex. 124; May 26, 2005, email from Thomas Sporidn to Aguirre, Ex. 125; 
and May 26, 2005, email from Sporidn to Aguirre, Ex. 126; Chain of emails in late August 2005, Ex. 133; June 2, 
2005, email from Aguirre to Kreitman Ex. 140; June 3, 2005, email from Aguirre to Hanson, Ex 141; June 3, 2005, 
email from Eichner to Kreitman, Hanson, and Aguirre, Ex 142; June 6, 2005 email from BCreitman, to Eichner, 
Hanson and Aguirre, Ex. 143; and August 24, 2005, email from Kreitman, to Aguirre and Hanson, Ex. 145. 

* ' See March 14, 2005, email from Aguirre to Kreitman and Hanson, Ex. A. 
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The second approach focuses on the Four’s abrupt reversal of their positive evaluations 
of my performance. The timeline speaks for itself: 


June 1, 2005 
June 29, 2005 
Julyl8, 2005 

After July 18 


My supervisors find my performance acceptable 
Hanson said my contributions were of high value 

Compensation committee with Berger give two step rating 
increase 

Thomsen approves merit step increases 


July 22 I inform Berger of Hanson’s statement when he blocked the 

Mack subpoena 

July 27 My email to Berger again questions whether Mack received 

favored treatment 


August 1 Berger, Kreitman and Hanson do “reevaluation” 

September 1 The Four terminate my employment 


As indicated in the above timeline, Berger, as a member of the compensation committee, 
^proved my two-step merit increase on July 18. Less than two weeks later, he initiated the 
‘devaluation.” No one has suggested that anything happened between July 1 8 and August 1 that 
would warrant the “reevaluation.” In the absence of any real intervening event, Berger had to 
create one. He manufactured one that nobody would be able to contradict, since he was the only 
witness. The event took place only in Berger’s mind. He testified: “I noted though, that the draft 
evaluation did not contain any constructive criticism. (Emphasis added).”’^ So Berger “noted”? 
When did he make this mental note? Hanson circulated his evaluation on June 29, which would 
have gone to Berger. Berger should have “noted” that my supervisors’ evaluation needed some 
constructive criticism sometime before or during July 18, when he, as a member of the 
compensation committee, decided to approve my two-step rating increase. But Berger did not 
make his mental note for almost another two wee^. Then the need for “constructive criticism” in 
my evaluation just floated into his head sometime around August 1 . 

I submit that two concrete events, not Berger’s delayed mental processes, triggered the 
“revaluation.” Between the compensation committee meeting on July 18 and the August 1 
“reevaluation,” I had two conununications with: ray face-to-face meeting with him on July 22 
and my email to him on July 27. Both communicatiotK questioned the decision to give Mack 
favored treatment. 

To sum up, there are at least four ways to view the evidence. Each points to the same 
conclusion. Collectively, these four approaches conclusively establish that the Four terminated 
my employment for questioning their decision to give Mack favored treatment. 

2. Mr. Aguirre you appear to allege in the New York Times article that Mr. Mack’s 

campaign contributions to the President may have played a role in the SEC’s reluctance 


Berger’s written testimony. 
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to take his testimony. However, in Mr. Berger’s testimony at page 11, he notes that 
during his tenure at the SEC “it was publicly reported that the Enforcement Division 
vigorously investigated cases involving the then Governor of Texas, the Vice Pr^ident 
of the United States, and the Majority Leader of the Senate, all Republicans.” How do 
yon square your theory of political pressure Impeding an SEC investigation with these 
examples of SEC vigor in investigations? 

I believe you are referring to a New York Times article on June 23, 2006, which reported 
on my May 30, 2006, letter to the Senate Subcommittee on Securities and Investment My letter 
summarized the facts, as I experienced them, during the last week of Jtme 2005, when the 
investigation of John Mack was effectively closed down.” That process began on ^proximately 
June 23, 2005, when Hanson blocked the issuance of a subpoena for Mack, stating only that 
Mack had powerful political connections. As explained in my May 30, 2006, letter, and in my 
testimony before your Committee, other facts corroborated Hanson’s statement. 

Berger’s argument employs a faulty syllogism: the SEC has “vigorously” investigated a 
Republican Texas governor, a Republican Vice President, and a Rqrublican Senate Majority 
Leader despite their political clout; Berger was a part of the same SEC leadership; therefore, 
Berger was not influenced by Mack’s political clout with a Republican president. Only one 
aspect of this syllogism is valid; Berger was a part of the same SEC leadership. As discussed 
below, every other aspect of this syllogism is flawed. Those flaws include its primary premise: 
the SEC “vigorously” investigated a Republican Texas governor, a Republican Vice President, 
and a Republican Senate Majority Leader. 

Bui there is a preliminary issue that should be addressed before turning to the flaws in 
Berger’s logic. The point of Berger’s faulty syllogism is to demonstrate that the Enforcement 
Division does not buckle under to political influence. Hanson has lent support to this theory. 
While Hanson concedes telling me about Mack’s “political clout” as a reason for blocking the 
subpoena to Mack, he claims that he “inartflill/’ chose his words. “Political” did not really mean 
political. How could it? After all, Hanson knew nothing about Mack being a “Pioneef ’ or any of 
his other political connections.” 

I submit that accepting Hanson’s redefim’tion of “political” matters little in assessing 
whether the SEC has acted contrary to federal regulations and its mission. Nor does Berger’s 
statement that the SEC has “vigorously” investigated those with political clout in the past. 
Assume arguendo that none of the Four had any knowledge that Mack, with one other, was at 
the top of the President’s list for appointment as the next Secretary of the Treasury. How would 
these assumptions change the significance of the Four’s decision to block the Mack subpoena? It 
would mean that Hanson blocked the subpoena of the suspected tipper, who he considered to be 
a “bad guy,” because he was a member of the Wall Street elite. And the rest of the Four went 


*’ 1 made no statement to The New York Times in connection with that article. 

” Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity: Hearing Before the U.S. Senate 
Judiciary Committee, 109* Cong. (2006) (Statement of Robert Hanson, Branch Chief Division of Enforcement, V. 
S. Securities and Exchange Commission, Washington, DC) (Hereinafter, Hanson's written testimony). 
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along with it. Giving favored treatment, whether to those with political influence or to Wall 
Street elite, violates feder^ regulations defining how the SEC must operate.*^ 

Returning now to Berger’s logic, his primary premise is faulty. He cites the SEC’s 
“vigorous" investigations of a Texas Governor (George W. Bush),'* a Vice President (Dick 
Cheney), and a Senate Majority Leader (Bill Frist). The obvious implication is that high level 
investigations such as these prove a broader principle— the SEC is above political influence and 
therefore so is Berger. It is hard to reconcile that notion with the recent public statements of a 
fitrmer SEC Chairman. In his January 2006 editorial, former SEC Chairman Arthur Levitt 
admitted to buckling under to political presstue. He wrote: 

hideed, because many of the issues before the SEC were far fiom the front of the 
public's mind, the influence of high-priced lobbyists on the system was easy to 
detect and especially brazen. From battles over audituig reforms to the expensing 
of stock options, the concerns of ordinary investors often were subsumed to the 
interests of industry lobbyists by Republicans and Democrats alike ... In addition 
to making thousands of dollars in campaign donations, companies would concoct 
phony "grass-roots" coalitions — usually made up of executives and compliant 
employees — to rally for the cause and pressure lawmakers. And when all else 
failed, lobbyists would cash in their chits with members of relevant House and 
Senate committees to threaten the SEC — an independent regulatory agency — with 
budget cuts to get what they wanted. Regrettably, I occasionally found myself 
succumbing to this immense pressure in order to save the commission. Many of 
the reforms that were thwarted in this way could have saved investors some of the 
pain from the scandals of the past five years.” 

Of course, the former chairman was discussing how political pressure had influenced the SEC’s 
rule making authority, not its enforcement of existing securities laws. Still, he conceded that 
political pressure had caused the SEC to act to the detriment of the investors the SEC was 
created to protect. Further, federal regulations require the SEC rule-making procedures to be free 
of such influence,'® just as other regulations require that its enforcement of the securities laws be 
firee from such influence. 

Similar concerns surfaced during Berger’s tenure whether the Enforcement Division has 
also marched to the drum beat of those wielding political influence. In 2000, the SEC opened an 
investigation of Representative Lazio while he was running for the Senate against HiUaiy 
Clinton. According to The Washington Post, the letter from a “Clinton ally” to SEC Chairman 
Levitt, who admitted above to succumbing to political pressure, prompted the probe. President 
Clinton appointed Chairman Levitt. Two of the three examples given by Berger — ^the 
investigation of George W. Bush and the investigation of Dick Cheney — ^were also embroiled in 
the same type of controversy. 


” 17 C.F.R. 200.55, 17 C.F.R. 200.58, 17 C.F.R. 200.61, 17 C.F.R. 200.64, 17 C.F.R. 200.67, 17 C.F.R. 200.69, 
17 C.F.R. 200.735-2(a), (17 C.F.R. 200.735-2(b), and 17 CF.R. 200.50; 17 C.F.R. 200.51). 

The only person who I have been able to identify who was the subject of an SEC investigation and also served 
3t some time in his life as the Tex^ governor was George W. Bush, 

Ajrthur Levitt Jr., Cutting the Corruption. Was. Post, January 23, 2006, at A15. 

“ 17 C.F.R. 200.58: 17 C.F.R. 200.61 17 C.F.R. 200.67. 
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I am not suggesting that any of these political leaders violated the law. Nor am I 
suggesting political influence dictated the outcome of the SEC’s investigation. Only the senior 
SEC officials who directed those investigations know the truth. My point is different. From what 
is known publicly, the SEC's handling of these three cases provides little proof tliat the SEC was 
above political pressure. 

In citing the SEC investigation of a Texas governor, Berger must have in mind the 
investigation of George W. Bush (Bush), which the SEC opened in 1991 and closed in April 
1993. To begin with. Bush was not the Texas governor at any time during the investigation. He 
became governor in 1995. Hence, the SEC never investigated a Texas governor. The SEC’s 
handling of this investigation, however, has been the subject of widespread criticism. The SEC 
opened its investigation on April 5, 2001” the day after The Wall Street Journal reported that 
Bush, the President’s son, had made a late filing of an SEC form.* The Journal’s article (Bush’s 
Son Misses Oeadline for Repotting ‘Inside’ Sale) read in part: "George W. Bush, eldest son of 
the president, reported a large 1990 ’insider’ sale of stock la.st month, almost eight months after 
the federal dca^ine for disclosing such transactions," The timely sales avoided a loss of 
approximately $350,000. Under these circumstances, the SEC would have faced a firestorm had 
it not opened an investigation. 

Many have speculated that political influence caused the SEC to close the insider trading 
investigation of Bush As in Mack’s case, one factor contributing to that qxxulation was the 
SEC’s failure to interview Bush, the subject of the insider trading investigation.’^ Another factor 
raising concern was the SEC’s letter “to Mr. Bush’s lawyer - a rare action by the agency- 
informing him that “no enforcement action (was] contemplated with respect to (Mr. Bush.) 
(emphasis added).’’ The SEC of course did the same in the GE-Heller matter. I am not 
suggesting that the SEC buckled to political pressure or that the subject of the investigation 
violated the law. But I do say this: the SEC’s investigation of a "Texas governor" in 1993 raises 


” John Dunbar. A Brief Hisiory of Bich, ilulcn and tiie SFC. http^/wnw publKimegriiy oig/rcpofl 
«px?a»d-*l96. 

” Bush s Son Muses Oaui/ine for Reporting ‘‘Insido" Safe^ Wall St. J.. Apnl 4. 1991 at A4. "George W. Bu$h. 
eldest SOD of the prcskScot. reported » Urge 1990 "uttidcT** sale of stock Ust oxjnth. alnxKt eight mooths aAer (he 
federaJ de*dliz»e for disclotstng such transictioas.’' 

Wllbpedta tKtjkuii: 'The iavestigatioo (by the SEC) wks critic^d oo several pounds. iiicbdi4g ibe ha that tbo 
subject of the loqacry,. Bush, was never ioterviewod by Ibe SEC A pertueot pond here is that Uac SEC 
Cotmnistiooer had bew appotnied by Pmident Oeoege IL W. Bush Sr., and its counsel had raked fbr Bush Jr. 
oegotiatiDg (be putchase of (be Texas Rangen; ABo. Paob Dwyer. The Chosa That fToni Go .iway. Scandals In 
Corporate America. BOS. WEEK, July 22, 2002, at M. 

Id. Also, 

The pmtdenfs self*cootrad)Ctory defense of his past i$ to say he was Tally vetted" by the 
S E C. even though be still hasn't "figured it out completely" husself. Bui the S E C. never 
iaterviewed Mr. Bush dunng its investigation, llie agency was then atn hy an appointee of his 
father, Richard Breeden, wbo recused hiimelf fiom the case 

Frank RKh. The Road to Perdition. N.Y. TIMES July 20, 2002, at A I 
^ Charlotte-Anne Lucas, Bush to Reveal Documents from SEC Inquiry, GOP Challenger Denies Insider Trading 
with Harken Energy Stock, The Dallas Morning New-s, October 1 1, 19^. at 22D. Also. MKhae! Schrocdcr. SEC 
Says Lazio Committed Ho yioladons. W. St. J, August 24. 2000. at A24 
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questions, but provides no answers. Hence, it hardly proves that the SEC is beyond political 
inlluencc. 

Berger’s reliance on the SEC’s investigation of Halliburton and its staff interview of Vice 
President Cheney is equally misplaced. That investigation was again engulfed in criticism,^"* 
allegations, and denials,^ mostly denials, that political influence had dictated its outcome. 
Before the SEC filed its action, several private securities fi'aud cases sued Halliburton and certain 
officers and directors. In the absence of any SEC proceeding. Judicial Watch sued the Vice 
President and Halliburton for fi'aud. Subsequently, after considerable public outcry, the SEC took 
Vice President Cheney’s testimony.^® The public concern that political influence might dictate 
the outcome led Chairman Donaldson to issue a statement; “Donaldson pledged to protect the 
independence of the SEC fiom political pressure fiom the White House or Congress, and to 
allow the agency’s enforcement division to vigorously pursue investigations.”*’ l^y would it 
take the “pledge” of the SEC Chairman to protect the SEC ft-om political influence if it was not 
suscqrtible to it? 

Finally, Berger has alluded to the SEC’s ongoing investigation of Senator Bill Frist. As 
with the investigations of George Bush and Dick Cheney, the facts triggering the investigation of 
Senator Frist were quite public. The Senator’s SEC filings disclosed heavy trading shortly before 
a disappointing earnings announcement.** Once again, a public outcry pressed the SEC to look 
into the matter. As one industry journal put it: “Consumer groups are rattling the cage, 
demanding an investigation into the Tennessee lawmaker’s sale of shares in the for-profit 
hospital chain HCA just before the release of a disappointing second-quarter report sent the stock 
price reeling.”*** One of those consumer groups began to publicly question Senator Frist’s 
holdings in September 2005.*“ The SEC would again face a firestorm if it did not look into the 
matter. 


In sum, none of the SEC investigations demonstrate the SEC is free of political influence. 
In each case, the facts requiring the investigation were public. How does the SEC not investigate 
a high political figure when public documents demonsttate that he may have violated the 
securities laws? The SEC’s handling of the Mack investigation demonstrates the same principle. 
The SEC blocked that investigation until two Senate committees opened their own investigations 


“But the settlement [between the SEC and Hallibiuton] could stoke criticism. The accounting change was 
initiated while Mr. Cheney was at the company, and Mr. Morris was promoted to chief ftnanciai officer under Mr. 
Cheney’s watch. Calls seetdog comment from Mr. Cheney weren't returned." Russell Gold, Halliburton Settles SEC 
Probe into an Accounting Disclosure, Company to Pay a $7.5 Million Penalty, W. ST. J., August 3, 2004, at B2. 

^James Toedtznan and Mark Hairington, “‘The SEC is con^lctely unreactive to any effort to generate any kind of 
political pressure,’" said McLucas. ‘It will not have any influence.’” NewsdaY, May 30, 2002, at 2. Also, White 
House Dismisses Cheney Suit as "Without Merit", Agence France Presse — English, My 10, 2002. 

“ Cbristopbei Bowe, SEC Steps Up Halliburton Investigation Regulation Formal Probe Launched into 
Accounting and Disclosure Practices f^ile Dick Cheney Was Chief Executive, Fot. TIMES (London, England), 
December 2 1 , 2002, at p. 1 S. 

^ Kathleen Day, Audit Post Top Priority For SEC Pick; Two Key Senators Back Donaldson, Was. Post, 
February 6, 2003, at El, 

“ Frist: Sec Investigating Sale of HCA Stock. American Health Line, September 23, 2005. 

^ Bill Straub, Frist's Stock Sale Places Him Under Ethical Cloud. Scripps Howard News Service, September 28, 
2005. 

“W. 
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and, when that fact became public throu^ the media, the SEC reopened both its SEC 
investigation and its OIG investigation. This does not prove the SEC is above political influence; 
it merely proves the SEC is politically astute. 

But even if Berger’s premises are accepted as fact, the logic is faulty. That other senior 
SEC officials vigorously prosecuted cases against those vvith political clout does not mean that 
Berger was ready to do the same. In effect, Berger has wi^ed himself in the SEC flag. I submit 
he has done so because the facts of his involvement in blocking the Mack subpoena and flie 
cover up are so damning. In my presence, aind without knowing the evidence, he told Kreitman 
and Hanson on June 23 that the investigation of Mack was headed no where. From that point, 
Hanson and Kreitman reversed their support for the Mack investigatioa Only Berger could 
follow up with the Morgan Stanley head of compliance. When I told Berger that Hanson had 
expressly blocked the Mack subpoena because of Mack’s political influence, Berger did nothing 
to look into those allegations. He did, however, direct Hanson and Kreitman to create the 
“reevaluation.” In Sqrtember, it was Berger who told Kreitman to add the phony evaluation to 
my personnel files. Every charge Berger has made has been refuted with documentary evidence. 
Given these facts, Berger has one option left: wrap himself in the SEC’s legacy and hope for the 
best 

3. Mr. Aguirre, on page 13 of Mr. Berger’s written testimony he describes a call you 
previously testified about in which Mr. Kreitman reports a call from m-honse counsel 
at Morgan Stanley inquiring about Mr. Mack’s exposure and writes, “To the extent Mr. 
Aguirre testified that I indicated a view on the merits, and that the view was that 
evidence indicated that Mr. Mack could not be compticit in any wrongdoing, that 
testimony is false.” How do you respond to Mr. Berger’s concern that telling Morgan 
Stanley anything about Mr. Mack’s potential exposure would have violated SEC 
regulations and unlawfully impinged upon a business decision? 

I do not dispute Berger’s contention that telling Morgan Stanley anything about Mack’s 
potential exposure may have violated SEC policy or its regulations. For that reason, I told 
Morgan Stanley’s head of compliance that 1 would refer his question — was the serious SEC 
about Mack? — ^to my supervisors. I also do not question Kreitman 's initial response that we 
should say something to Morgan Stanley. Nor did Hanson question it. Berger’s decision that 
nothing should be said was fine with me as well. To use a colloquialism, I had no dog in this 
fight. 


But the discussion about SEC policy is collateral to two primary issues. What did Berger 
say to Morgan Stanley’s representatives. Mack, or Mack’s counsel? Neither Kreitman, nor 
Hanson, nor 1 followed up with Morgan Stanley’s compliance officer after the Berger call. 
Berger testified that he handled the matter. That raises issues: Did Berger hint in any way what 
evidence the SEC held or did not hold? Did Berger hint in any way that the SEC’s evidence was 
not sufficient to proceed against Mack? For some reason, Morgan Stanley felt comfortable in 
moving ahead with Mack on June 30, despite the fact its compliance officer told me a week 
earlier that a serious investigation could affect Morgan Stanley’s decision to hire Mack as its 
CEO. It also seems odd that the Morgan Stanley board, knowing that Mack was the subject of an 
SEC insider trading investigation, would roll the dice by asking him back. It could face a 
potential shareholders derivative action if it hired Mack without some assurance that the risk was 
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minimal or nonexistent. What would be the board’s defense six months later if Mack was forced 
to resign and, consequently, the Morgan Stanley stock plunged costing shareholders billions? 

But Berger’s entire answer is in its essence a straw man. The key point of my testimony 
is that Berger cut ofFKreitman in mid-sentence just as Kreitman was saying that we would likely 
file a case against Mack. Berger does not address my testimony. Instead, he creates a straw man 
by attributing Ms words to me: “To the extent Mr. Aguirre testified that I indicated a view on the 
merits and that the view was that the evidence indicated that Mack could not be complicit in any 
wrongdoing...”’’ Having set up the straw man, Berger then knocks it down: “that testimony is 
false.”’’ 


I have never contented or even hinted that Berger “indicated a view on the merits.” 
Indeed, I testified before your committee on June 28, 2006, that Berger likely knew nothing 
about the facts pointing to Mack as the possible tipper.” It was his lack of knowledge about the 
Mack case combined with his abmpt directive to &eitman — that no case would likely be filed 
agmnst Mack— that was stunning. Again, the key Kreitman-Berger conversation unfolded: 

Kreitman: I think we will likely file against Mack and. .. 

Berger (cutting in): I don’t tMnk we are going to file and notMng should be said to 
Morgan Stanley. 

Why did Berger think that no case would be filed against Mack without knowing any of the 
evidence? The answer is simple: the evidence did not matter; the decision was made on other 
grounds. 

4. There have been a number of things said about your performance and conduct while 
working at the SEC. Would you like to respond to these characterizations of your 
work? 

Senator Grassley asked me to respond to twenty-three separate allegations by the Four 
regarding my peifotmance. In reviewing Haitson’s testimony, I found three additional allegations 
that were not included in Senator Grassley’s questions: [1] “Mr. Aguirre became angry and 
abrasive whenever an investigative decision was made that he did not agree with, [2] yet on at 
least one occasion the same idea he rejected dismissively when made by another attorney became 
an idea Mr. Aguirre later presented as Ms own. [3J In early July 2005, he told me that he could 
no longer even talk to Mark Kreitman, our group's Assistant Director.” 

Hanson’s statement that 1 was “angry and abrasive whenever an investigative decision 
was made that he did not agree” is nonsense. As with Ms other accusations, he offers no concrete 


” Berger’s written tcstunony. 

” The Lexis version of my June 28 testunony on this point reads: “Well, the infomiation that I passed along 
customarily when— when Mr. Berger was apprised, I would be asked to - to prepare something. Mr. Berger had not 
participated in any meetings. I had not — most of the couversatioDS I had were vetbal, and I think he said something 
during the phone conversation that in^lied that he was not that familiar with the facts of the case, and the facts that 
I'm talking about had been developed in the last, oh, three or four weeks." 
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example, much less any evidence, to support this charge. There were relatively few occasions 
when I disagreed with my supervisors. I did, however, have one such disagreement on March 1 1 
regarding the content of a letter that would be sent to opposing counsel following a telephone 
conference on March 10. Two drafts of the letter were circulated. I circulated an email on March 
14 explaining why I thought my draft more thoroughly and concretely addressed the issues 
resolved during the call. My email opened with this comment: 

Overview 

First, I recognize that it is your responsibility to make the decisions in this case. I 
also know both of you are very busyand this is a new matter for you. However 
you decide to proceed, I will accept your guidance. In this spirit, for the reasons 
below, I believe the current draft confirming last Thursday’s call should not be 
sent in its current form.^^ 

I then gave an overview of my reasons and then returned back to the opening theme: 

For these reasons, I think the language in my proposed draft of March 1 1 better 
addresses the issues than the current one. Bui if you guys disagree with me, I will 
carry out your instructions with alacrity (emphasis added).’’ 

This was my approach in dealing with my supervisors on all issues, except the occasion where 
Cain told roe to misstate facts in the Formal Order Memorandiun. I politely told him in a face-to- 
face meeting and by email that I could not follow that directive.’* The reason Hanson cites no 
examples — despite his proclivity to take notes — ^is quite simple: there were none. 

Hanson’s statement that I rejected another staff member’s idea and then claimed it as my 
own never happened. Once again, Hanson offers nothing concrete much less any supporting 
documents. I actively sought out other staff’s ideas and made a special effort to recognize their 
work when it helped advance the investigation.’^ In his evaluation of my performance, Hanson 
himself recognized that I had worked effectively with staff from the Office of Compliance, 
Inspections and Examinations and staff from various SRO’s in advancing the investigation.’* 

Finally, Hanson’s statement that I told him in early July that I could no longer even talk 
to Mark Kreitman again distorts the truth. I told Hanson that I bad tried to discuss the evidence 
supporting the issuance of the subpoena to Mack on June 28 and Jrme 29, but he refused to 
discuss the matter with me. I testified to one of those conversations during my June 28, 2006, 
testimony before your committee. In terms of communicating with Kreitman, I met with him on 
July 5 on the PCM investigation,’® followed through on an assignment he gave me on July 12,“® 


See March 14, 2005, email from Aguine to Kreitman and Hanson, Ex. A. 

“ See October 8, 2004, email from Aguirre to Richard Grime and Cain, Ex. 5. 

” See for exainile December 29, 2004, email from Aguirre to Scott Pliugrton, Ex. B, after he created a valuable 
Excel spreadsheet from data obtained late from the opposing attorney shortly before irrqrortant testimony 
“ Rtiert Hanson’s June 2005 evaluation of Gary Aguirre’s performance and transmittal sheet. Ex. 2. 

“ See June 30, 2005, email from Kreitman to Hanson, Eicbner, Jama, and, Aguirre, Ex. C. 

“ See July 12, 2005, email from Aguirre to Kreitman and Hanson, Ex. D. 
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and went to Ms summer “bash” with my wife on July 17.'*' I also updated him on recent 
developments on the investigation on July 5,*'' July and July 14.'” 


** See July 7, 2005, email from Kreitman to Charles Davis, Jacqueline Eggert, Jim Eichner, Dave Fielder, Robert 
Hanson, Liban Jama, Herbert Martiii, Amy Miller, Janene Smith, Rob^ Swanson, Jason Tai^el, Stephen Van 
Meter, Constance Williams, David Wi&etspoon, Paul Berger, Nancy Miller lexica Lo, and Gary Aguirre, Ex. E. 

^ See July 5, 2005, email from Ag?iiire to Hanson, Kreitman, Eichner, and Jama, Ex. F. 

July 7, 2005, email from Aguirre to Hanson and Kieitman, Ex. G. 

^ Se« July 14, 2005, email from Kreitman to Hanson, Eichner, O’Rourke, Ribelin, Jama and Aguirre, Ex. H. 
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Exhibit Descriptioa 

1 SEC Fonn 2494 

2 Robert Hanson’s June 2005 evaiuatioo of Gary Aguirre’s perfonnance and 
transmittal sheet 

3 Sqitonber 22, 2004, email from Gary Aguine to Charles Cain. 

4 Octoberb, 2004, email firom Aguirre to Cain. Only page 2 of die Formal 
Order Memorandum, with the relevant language, is enclosed. 

5 October 8, 2004, email from Aguinc to Richard Grime and Cain. 

6 October 13. 2004, email from Aguirre to CaiiL 

7 October 14, 2004, email from Aguirre to Grime and Cain. 

8 November 3, 2004, email from Aguirre to Grime, Cain and Hilton Foster. 

9 December 6, 2004, from Aguirre to Foster. 

10 Decembers, 2004, email from Foster to Aguirre. 

1 1 December 9, 2004, email from Aguirre to Foster. 

12 December 10, 2004, email from Aguirre to Foster. 

13 January 10, 2005, email from Aguirre to Cain. 

14 January 10, 2005, email from Aguirre to Grime and Cain. 

1 5 January 24, 2005, email from Aguirre to Mark Kreitman. 

16 January 25, 2005, email from Aguinc to Hanson. 

1 7 May 25, 2005, letter from Aguirre to Bloomberg’s attorney. 

18 February 3, 2005, email from Aguirre to Hanson and Kreitman. 

19 February 4, 2005, email from Aguirre to Kreitman. 

20 February 8, 2005, email from Aguirre to Kreitman and Hanson. 

2 1 Krettman's February 14, 2005, email from to Hanson and Aguirre. 

22 Hanson’s February 16. 2005, email to Aguirre. 

23 February 16, 2005, email from Aguirre to Kreitman, Hanson. Ribelin, 
Foster, Jason Ivaronc, Scott Plimpton, and Brian Snivdy. 

24 February 18, 2005, email from Aguirre to Hanson. 

25 February IS, 2005, email from Aguirre to Hanson atKlKreittuarL 

26 February 22, 2005, email from Aguirre to Hanson, Kreitman, Foster, attd 
Ribelin. 

27 Fdrruary 23, 2005, email from Kreitman to Hanson, Foster, Ribelin and 
Aguirre. 

28 February 25, 2005. email from Aguirre to Hanson, Ribelin, Foster and 
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KreitiDan. 

29 March 1,2005, email from Aguirre to Hanson, Ribcliu, Foster and 
Kreitman. 

30 March 9, 2005, email from Aguture to Hanson and Krettinan. 

31 March 10, 200S, email from Aguirre to Barger, Kreitman and Hanson. 

32 March IS, 2005, email from Aguirre to Hanson, Krcitinan,Ribelin, 
Thomas Conroy, Stqrhen Glascoc, arxl Foster. 

33 March 16, 2005, email from Aguirre to Hanson, Foster, Ribelin, Conroy, 
Ivarone, and Plimpton. 

34 March 16, 2005, email from Aguirre to Kreitman, Hanson, Plimpton, 
Ivarone, Foster, Conroy and Ribelin. 

35 March 18,2005, email from Aguirre to Hanson and Kreitman. 

36 Marcli 29, 2005, email fi’om Aguirre to Hanson and Ribelin. 

37 April 1 3, 2005, email from Aguirre to Hanson. 

38 April I !, 2005, email from Aguirre to Hanson. 

39 April 22, 2005, email from Aguirre to Hanson and Kreitman. 

40 April 29, 2005, email from Aguirre to Hanson. 

41 May 6. 2005. email from Aguirre to Hanson. 

42 May 9, 2005, email from Aguirre to Lesley Florschutz, Kreitman and 
Hanson. 

43 May 10, 2005, email from Aguirre to Kreitman and Hanson. 

44 May 18, 2005, email from Aguirre to Hanson. 

45 May 20, 2005, email from Aguirre to Kreitman, Hanson, Ribelin, Foster, 
Janes Eichner and Conroy. 

46 May 24, 2005, email from Aguirre to Hanson, Foster, Ribelin, Eichner, 
O’Rourke, Ivarone and Kreitman. 

47 May 24, 2005, email from Aguirre to Hanson. 

48 May 25, 2005, email from Aguirre to Hanson. 

49 June 3. 2005, email from Aguirre to Ribelin, Foster, Eichner, Conroy, 
Glascoe, Miller, Hanson aiKl Kreitman. 

50 June 2, 2005, email from Aguirre to Kreitman. 

51 June 12, 2005, email from Aguirre to Hanson. 

52 June 10, 2005, email from Aguirre to Ribelin, Hilton, Conroy, Glascoc, 
Eichner, Miller, Kreitman, Hanson, and O’Rourke. 

53 June 12, 2005, email from Aguirre to Hanson. 


2 



107 


54 June 20, 200S, email firom Aguiirc to Hanson. 

55 June 27, 200S, email from Aguiirc to Hanson, Krcitman and Ribelin. 

56 June 28, 2005, email from Aguirre to Hanstxi, Kreitman, and Ribelin. 

57 June 29, 2005, email from Aguirre to Kretdnan. 

58 July 29, 2005, email from Aguiirc to Kreitman, Hanson, Ribelin, Bichner 
and Liban Jama. 

59 July 27, 2005, email from Aguirre to Paul Berger and Kieitman. 

60 August 24, 2005, email from Aguirre to Berger, and Aguirre’s August 4, 
2005, email to Hanson. 

6 1 Eieceraber 2, 2004, email from Ribelin to David Wioddeefar, Glascoe and 
Aguirre. 

62 March 2005 chain of emails from Aguirre to Baibara C. Chretien-Dar. 

63 December 7, 2004, email from Ribelin to Joseph Celia, Foster, Glascoe 
and Aguirre. 

64 February 9, 2005, email from Aguine to Kreitman and Hanson. 

65 May 20, 2005, email from Aguirre to Hanson. 

66 February 27, 2005, email from Kreitman to Hanson. Ribelin and Aguirre. 

67 February 23, 2005, email from Kreitman to Hanson, Foster, Ribelin and 
Aguirre. 

68 February 1 1, 2005, email from Kreitman to Ribelin, Hanson, and Aguirre. 

69 C)ctobcr 26, 2005, email from Aguirre to Foster. 

70 November 18, 2004, email from Foster to Grime and Aguirre. 

71 November 22. 2004, email from Aguirre to Grime. Cain and Foster. 

72 November 24. 2004, email from Foster to Aguirre. 

73 December 2, 2004, email from Aguirre to Foster. 

74 Decemb« 7, 2004, email from Foster to Aguine. 

75 December 8, 2004, email from Foster to David Konoblau, Kreitman, Cain 
and Aguirre. 

76 December 8, 2004, email from Aguine to Foster. 

77 December 14, 2004, email from Foster to Aguine. 

78 January 18, 2005, email from Foster to Aguirre. 

79 January 3 1 , 2005, email from Foster to Aguirre. 

80 February 7, 2005, email from Foster to Aguirre. 

8 1 February 9, 2005, email from Aguirre to Foster and Ribelin. 
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82 Fd>ruary 14, 2005, email from Aguirre to Foster. 

83 Fdmiary 1 4, 2005, email from Aguine to Foster. 

84 February 18. 2005, email from Aguirre to Foster. 

85 March 1 . 2005, email fi'om Aguirre to Hanson, Ribelin, Foster, and 
Kreitmaa 

86 August 26. 2005, email from Aguirre to Hanson. 

87 Fdxuary 1 5, 2005 email from Aguirre to Krcttman. Hanson, Ribelin, 
Foster, Williams, Conroy, and Ivarone. 

88 May 1 1, ^105, email from Aguirre to Kieitman, Hanson. O’Rourke, 
Ribelin, and Foster. 

89 Early May email chain between Kreitman, Hanson aid Aguine. 

90 May 1 1 , 2005. email from Hanson to Aguirre. 

91 May 25. 2005 email from Aguirre to Hanson and Hanson’s response of the 
same date. 

92 May 23, 2005, email from Florschutz to Aguine. 

93 July 28. 2005, email from Aguine to Hanson, Jama, Ribelin, and Eiclmer. 

94 Aug 5, 2005, email from Hanson to Aguine. 

95 August 1 , 2005, “reevaluation” of Gary Aguine. 

96 September 1, 2005, termination notice. 

97 February 22, 2005 email from Kreitman to Foster, Ribelin, Hanson, and 
Aguirre. 

98 July 25, 2005, email from Kreitman to Hanson and Aguirre. 

99 November 2, 2004, email from Aguine to Grime, Cain and Foster. 

1 00 Novembw 3, 2004, email from Aguine to Grime, Cain and Foster. 

1 0 1 August 25, 2005, email from Aguine to Hanson. Jama, Eichner and 
Ribelin. 

1 02 Hiank you note from intern Nancy Miller. 

1 03 May 4, 2005, email from Ribelin to Hanson and Kreitman. 

104 May 1 1 , 2005, email from Aguine to Hanson. 

1 05 June 3, 2005, email from Eictux^, to Kreitman, Aguire, and Hanson. 

106 July 13, 2005, email from Aguine to Hanson. 

107 March 1 1, 2005, email from Kreitman to Aguine and Hanson. 

108 March 1 5, 2005, email from Hansou to Aguine. 

1 09 March 1 5. 2005, email from Kreitman to I lanson. and Aguine. 
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no September 21, 2005, email from Agtrirrc to Delores Rufiin. 

1 1 1 September 26, 2005, email from Kreitman to Charles Staiger. 

1 1 2 August 5, 2005 email from Hanson to AguiiTC. 

1 1 3 August 1 7, 2005, email from Kreitman to Aguine. 

1 1 4 August 26, 2005, email from Aguirre to Hanson. 

115 SEC Case Closing Recommendation on the Pequot Capital Management 
mvestigatioo. 

1 16 August 03. 2005, email from Ekhner to Ribelin, Jama, Hanson. Miller, and 
Aguirre. 

1 17 Angust 3, 2005, email from Hanson to Eichner, Aguirre, Jama, Ribelin, and 
Miller. 

1 1 8 August 4, 2005, email from Aguirre to Hanson, Eichner, Jama, Ribelin, and 
Miller. 

1 19 August 26, 2005. email from Aguirre to Kreitman. Haivion, Eichner, 
Ribelin, and Jama. 

1 20 May 24. 2005, chain of emails between Aguirre and O’Rourke. 

121 May 26, 2005, email from Aguirre to Hanson. 

122 January 10, 2005, letter from Aguiire to Berger. 

123 May 23, 2005, email from Aguirre to Hanson. 

124 May 24. 2005, email exchange between Aguirre and Hanson. 

125 May 26, 2005, email from Thomas Sporkin to Aguirre. 

1 26 May 26, 2005, email from Sporkin to Aguirre. 

127 August 17, 2005, email from Aguirre to Jama, Eichner and Kreitman, 

128 August 17. 2005, email from Aguirre to Jama and Eichner 

1 29 August 24, 2005, email from Aguirre to Kreitman aird Hanson. 

1 30 August 24, 2005, email from Hanson to Aguirre. 

131 January 2005 chain of emails between Grime, Aguirre and others. 

132 June 9, 2005, chain of emails between Eichner and Aguirre. 

133 Chain of emails in late August 2005. 

1 34 April 2005 chain of emails between Aguiire and Brian Murphy 

135 February 8, 2005, email from Brian Snivciy to Aguirre, Lidian Pereira, 
Mavis Kelly, and Kathryn Breffitt. 

1 36 September 27, 2004, email chain between Peter Simonyi and Aguirre. 

1 37 November 2004 email chain between Peter Simonyi and Aguirre. 
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1 3S January 8, 2007, declar^oa of Susan Market. 

139 See May 31, 2005, email from Aguirre to Hanson and Kreitman 

140 June 2, 2005, emml from Aguirre to Kreitman. 

141 June 3, 2005, email from Aguirre to Hanson. 

142 June 3. 2005, email from Eichner to Kreitman, Hanson, and Aguirre. 

143 JutK 6, 2005 email from Kieitman, to Eichner, Hanson and Aguirre. 

144 August 23, 2005, email from Aguirre to Hanson and Kreitman. 

145 August 24, 2005, email from Kreitman, to Aguirre aird Hanson. 

146 June20, 2005, email from Aguirre to Hanson and Kreitman. 

147 May 3 1 , 2005 letter from Aguirre to Audrey Strauss. 

148 February 4, 2005, staff meeting notes. 

149 October 22. 2004, email from Aguirre to Cain. 

1 50 May 3 1 , 2005, letter from Aguirre to Reuters’s attorney. 

A March 14, 2005, email from Aguirre to Kreitman and Hanson. 

B December 29, 2004, email from Aguirre to Scott Plimpton. 

C June 30. 2005, email from Kreitman to Hanson, Eichner, Jama, and, 
Aguirre. 

D July 12, 2005, email from Aguirre to Kreitman and Hanson 

E July 7, 2005, email fiem Kreitman to Charles Davis, Jacqueline Eggert, 

Jim Eichner, Dave Fielder, Robert Hanson, Liban Jama, Herbert Martin, 
Amy Miller, Janene Smith, Robert Swanson, Jason Tankel, Stephen Van 
Meter, Constance Williams, David Witherspoon, Paul Berger, Nancy 
Miller Jessica lx>, and Gary Aguirre. 

F July 5, 2005, email from Aguirre to Hanson, Kreitman, Eichner, and Jama. 

G July 7, 2005, email from Aguine to Hanson and Kreitmart 

H July 14, 2005, email from Kreitman to Hanson, Eichner, O’Rourke, 
Ribelin, Jama and Aguirre. 
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CrtOeal EMmanis aa^ * t.c op U M« EtandarA 


or Oe«ai)>atldfl - Maintains and. witfi few 
enw^tkvk, denmnsaatas fschnicai steia o«9dn(id to pofotming dufies 
o( the posidoa including lawiMedga of part^ient lam, standards. 
faguWioRa, ndas, poloiw. pnaoedunaa. and tedwolo^ea. 


ftewdngaiidQfsantcina Work*- WflbfewBP»p>ioti8..racogntaBaBnd 
aoMea prabiamst maata ot^adUvaa, andoonshtea pdofSaa wnan 
ptondngwodt aasignmenta. EfflciandiruaastliDBandresotBceato 
imduce sdifflittygfoductMh aptttnptMe 0uiiU»^ and codipiatas 
ttsstgnroenta iattbin agraad upon lime itonea. 


ExactiUon ol Dudes - With few excapdona. thoroughly and carefully 
analyzaa and rasaanches assignments. EITacUyaiy applies necessary 
knowledge and technical Mis in order to perform duties of the posito 
In an aoeeptable manner, nnal work products meet sstablishsd need, 
reflect appropdate altenton to detail, arxl are well organized. 


CamntunloaUooa - Oral and written communications further agency 
oOiedives and, wtth few exceptions, are clear, oortcise. wet) organized, 
accurate, gtammalicaey corrsct. and approprtate for the Intended 
auifence. Requirad personal Interacdons with internal and external 
consCtuertcies/ counterparts are gertaraty respcxrsive to lha needs of 
these MMduals or entWes. Keeps these entities arxf management 
apprised of relevant issues, changes, and probieros as directed. 
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Qaiy Asitine 
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Ac^otthfeeoiktflwi^»o& i > «t ttagB <. Qiiy w od ce tf^ CT l WIW i y hBrdtm^ciciaycstigitioo 
duriogAkiiau b4e geoap , « fl|aiii£«aat Bitfta isvoiviii^ tie lad^iadi>y ^uot Qgit^ 

tnettf’de bttiw 

Qiry baset^tomMobed decEoalioo to fid* can; (oAod wotiing wdU bc^ODid taociiad'iraik 




miDBipidafimttadiagbytitoABidMaditopria^ HelmbeeBajbletoaatRMiiea 

aaAiMifad*irt^ «a:ma)4kU^f«gcdalocy aaganisMidm to 4en3c<> 
bads. HelMBCcieisiantlygaiKlbeextnJiBk^indbeosoaia 


Gary can wpdc oo {nreacnting infiarmatioB SI a cbarer and more coocbe oiaism to 
«id)aiic« the efiectmoeta of hi* conmugoicatioas both to dxMB be leports to sad Ihas8 be 
wetks witiL 


WritteQ by Robot Hanaon 
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Rom: Aguirre, Gary }. 

Senb Wednesday, September 22, 20(M 9:35 AM 
Tck Cain, Charges 
Siii)!}act: PQ approach 

Qiarles: 

I have beea discussing bits and pieces with you how 1 see this investigation proceeding 
aad on what legal theories it ought to be based. I have attached an outline that sums up 
the possible directions of the investigation based on what has beea developed so far. 

This is not intended to be an outline of the investigation: that would likely come next. 1 
just want to make sure were both on the same track. I also want to invite your suggestions 
what mi^t be changed, added or deleted. 

1 am awaiting data from several sources that may also affect the scope of the 
investigation. These are; 

1) More recent and through UAFs from which Stephen Glascoe is obtaining; 

2) Books and records documents on Pequot from OC in Boston, itKluding CDs of all 
PQ trades for a recent 18 month period; 

3) More recent SEC referrals data from the NASD. 

Should we schedule 1 5 minutes? Catch you when 1 can? 


Gary 
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FftKiR Aguirre, Gary J. 

Sant Wednesday, October 06, 2004 12:12 PM 
T»: Okv Diaries 

Sobject: PeguoC acdon memo attached. 

Charles: 

More delay because 1 had to get back on Blumberg to get some numbers. 

Anyway, I’m attaching a draft of an action memorandum. I have modified the Airborne 
approach slightly to accommodate the 204A claim. We enviously do not have as much 
ihila on Emcor as we have on Elite, where the NASD conducted an inv^igation that 
lasted several months. 

It could have been done a lot of different ways. 1 look forward to your comments and 
suggestions. 

Gary 
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Action Memorandum Seeking 
JFonnal Order la loader Trading InvestigatioD 


February 8. 2007 


To: 


The Commissioo 


From: Division of Enforcement 

Trading by Pequot Capital Management and its affiliated 
Re: hedge funds 


Acboo Requested By: Summary Calendar 

Prior 

Commission Action: None 


Sunshine Act Status Closed pursuant to 17 C.F.R. Sections 200.402(a)(5), (7) and 

( 10 ) 


Novel, Important 
Or Complex Issues: 

Other Offices 
Or Divisions 
Consulted: 


Source of Case: 


None 


Office of the General Counsel 
Richard A. Levine 
(copy provided) 



Office of Compliance, Ins p ections. 
and Exaroinabons 
Stevenson, Karen A. 



Office of to flomi'; An?<Y?ig 
Dale, William C. 

Simonyi, Peter G 

Boston District Office 
Behara. Shannon J. 




Referrals Gxim the New York Stock Exchange ("NYSE"), 
April 23. 2003, aixl the National Association of Securities 
Dealers ("NASD"), March 24. 2003 


Persons to Contact: 


Paul R. Berger 
Richard W Grime 
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Cissies E Cain 
Gary J AgssiiTC 

Rccommcisdation: That the Conamission issue a fonnal onlcr of private x 

investigatioa todetenninc whether there have been violations 
of Section l7(a)oftheSecurities Actof 1933 (‘’Securities 
Act”), Section 10(b) of the Securities Exchange Act of 1934 
(“Exchange Act”) and Rtile ldb-5 thereunder, and Section 
204A of the Investment Advisers Act of 1940 (“Investment 
Advisers Act"). 



I. Sammary 

This matter involves (1) possible illegal insider trading by Pequot Capital Management (‘Tequot 
Management”), a registered investment adviser, and three of its affiliated hedge funds, Pequot 
Navigator Offshore Fund, L.P. (“Oflshore"), Pequot Navigator Onshore Fund, L.P. (“Onshore”), 
and Pequot Scout Funds, L. P. (“Scout”) and (2) possible violations by Pequot Management, as an 
investment adviser, of Section 204A of the Investors Advisers Act for failing to establish, maintain, 
and enforce written policies and procediues reasonably designed to prevent the misuse of material, 
nonpubiic information. 

Pequot Management advises and manages twenty-six hedge funds (collectively “Pequot Funds"), 
including Offshore, Onshore, and Scout. Pequot Funds claim exemption from registration under 
Rule 506 of Regulation D of the Securities Act of 1 933. Currently, Pequot Management and 
Pequot Funds comprise one of the largest hedge fund families in the nation, with approximately 
S4.7 billion under management. 

Over the past two years, SROs have referred or “highlighted" at least six matters involving possible 
insider trading by the Pequot Management and one or more of Pequot Fuixls to the Division of 
Enforcement Among these six were referrals by the NYSE and the NASD of possible insider 
trading by Capital Management Offshore, Onshore, and Scout in the common stocks of Elite 
Information Group atKl Emcor Group. 

11. Pequot’s Trading in EIHe Inromutioa Gronp (Elite) 

Brief iescriptum of issuer and trading range; 

On April 3, 2003, The Thomson Cotporation (Thomson), listed on the NYSE imder the symbol 
TOC, made a friendly tender offer for the common stock of Elite at a price of J 1 4.00 per share and, 
pursuant thereto, acquired 98% of Elite’s outstanding shares. Before its acquisition. Elite provided 
business management software for taw firms and professional services companies. Its coountm 
stock was registered under Section 12(g) of the Exchange Act and traded on the NASDAQ 
National Market System, with 7,890,600 shares outstanding. Between October 1, 2002, and April 
2, 2003, the ELTE’s daily volume traded between a low of 100 shares and a high of 228,000, with 
an average daily volume of 1 7,036 shares. During that same period, the share price ranged from 
$5.89 to $10. 16 per share, with a 52 week low of $5.89. 
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From: Aguine, Gary }. 

Sane Friday, October (», 2004 9:17 AM 

To: Grime, Richard; Cain, Charles 

Subject: Why is Enforcement now bringing Peguot? 

Richard aod Charles; 

With Crainiog over, I will soon ledtailaiKi resubmit the Pcquot action memo. I assume 
our primary concern is the memo’s accuracy since it will be circulated among the 
Commissioners. In this regard, the proposed revisions would now offer this case history. 
The NASD referred the Elite Information matter to Enfoiceme&t in August 2003 and 
then, "Subsequent investigatioa by the staff identifjod at least six Iraasactioos involving 
possible insider trading by the Pequot Management aixl one or more Pcquot Funds." 

This statement is unsupport^Ie. Neither I nor anyone on the staff has discovered an 
insider trading transaction involving Pequot Yes, I have prepared a spreadsheet of 
suspected Pequot insider trading activity since 1999. However, in each one of those 1 1 
cases, an SRO identified the transaction aitd referred it to Enforcement (Market 
Surveillance), where it stopped. Under these circumstances, the quoted revision is not 
merely unsupportable; it could be the source of embarrassment or worse for each of us. 

By the way, 1 am not saying that Joe Celia made a mistake. Indeed, for the reasons 
discu.s.<>cd next, I think his decisions made sense. But first, a liftte background. 

At yesterday’s training session, Laura Joseph introduced Hilton Foster as the most 
knowledgeable person on insider trading at Commission. He lived up to bis billing. I 
discussed the Pequot case with him yesterday aftenwon. Cutting to the chase; he 
considers Arthur Samburg and Pequot to be “serial inside traders.” He tried to make a 
case against them a decade ago, but failed. He says our case will be extremely difficult, 
but it must be brought. He has agreed to work with me on the case, subject to your 
approval. 

So, 1 sugge-st we say something like this; Enforcement and the SROs have been aware of 
suspicious insider trading activity by Pcquot for sometime. The Commission 
tmsuccessfiiUy pursued a case against Pequot in the mid-90s. Until now, the referrals have 
been suspicious, but we were not been able to develop a probable info flow. Elite attd an 
August referral. Blue Coat Systems, give us that linkage. Furtlier, over the past two years, 
the Pequot referrals from SROs have registered a marked increase. Hence, we’ve decided 
to pursue what promises to be a tough case. 

Incidentally, during Enforcement training over the past few days. Commissioner Campos 
and other speakers have encouraged the new staff to bring “the tough case” and candidly 
infomi the Commission when that is being done. 

Shall wc discuss? 


Gary 
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From: Aguiire, Gary 3 . 

Sent: Wednesday, October 13, 2004 1:46 PM 
T(K Cain, Cbades 
Sul^ecl: Recent PQ refemis 

Charles: 

Attached is an updated spreadsheet ol SRO referrals. By necessity (less data). I wM prepare a 
less oompiBhenshe spreadsheet of pr»-2001 referrals. 

Gay 
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From: Agukre, Gaiy 1. 

Sane Thunday, October H 20CM 11:15 AM 

To: Grime, Rkhard; Cain, Oiarfes 

Sul^ect: First cut at Pecjuot Investigation Outlne 

Richard and Charles: 

The attached is a work in progress and is only iioetided as a general overview. Ibave 
not as yet asked Hilloo Foster for his input When approved, as is or as modified, I 
will schedule a meetiiig with Hilton, to ixKlude Cha^ if be wishes. I will then begin 
to work on the subpoenas, chrono requests, and name recognition letters, which I 
would expect to all ^ out at about the same dme. 

Incidentally, Kevin suggested that I remind you that Steve Cutler has asked for input 
on hedge funds meters at the senior staff meeting next wedk. 

Gary 
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Ftam: Pgubre, Gaiy 3. 

Senb Wednesday, Novembef 03, 2004 10:59 AM 
To: Grime, Ridtaid; Cain, Otaries; foster, Htton 
Subfect: Pequot short term invsctgaUon 

\ 

Following up on our meeting today, I have outlined the investigative steps that I will 
take on the short term pending Hilton’s prepartdioa of a more comprehensive plan. If 
Tve missed any nuggets, please let me Imow. Also, what do each of you think about 
points D? 


A) In general. 

1) Finalize action memo 

' 2) Blue sheet all market on each referred matter 

3) Double check with SROs to get con^ete files on referrals (Hilton: I want 
to discuss with you what more the SRO’s customarily have in addition to 
the referral). 

4) Options 

a) Check with each SRO for options trading 

b) Check with each options exchange on same (is this feasible?) 

B) Pequot 

1 ) Request list of employees atKl investors 

2) Preserve records 

a) Relevant data on each trade, including Technical, fiindamenial 
and all other research. 

b) Include telephone invoices, cancelled checks and statements 

C) Issuers 

1 ) Chronology requests 

2) Name recognition letter 

3) Preserve records relating to transaction 

D) Contact foreign exchanges: Should tve inquire through the Office of International 
Affairs whether any major foreign exchange has identified suspicious PQ trades? 


E) Peter Simonyi is working on his analysis of PQ trading blotter for other 

suspicious trades. If this is done soon. I will review, check news and circulate new 
candidates for possible inclusion in Section C above. 

Peter ShaN I bring you up another reterral that came in yesterday? Maybe we can dtscuss point 
A*3. Got a few minutes? 
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fronu Agukre, Gaiy J. 

Sent: Monday, December 06, 2004 8:59 AM 

To: Foster, Hfiloo 

Subifect: PQ things today Dec 6 

Got a boatload of tilings going on today we need to discuss or yon shook! know 
abont. Are yon in? 

1) Hilton 

a) Called backs; cut scope Four this am; 

b) Sambuig split and former PQ employees 

c) Broadview SF “hassle" “Never heard of this before” 

d) Eric's email re IT: Tuesday confercace See below 

e) Hedge fund program 
1) Hedge fund expert 

g) HSBC; US or London; talk to International Affairs 

h) Ps^rer files 

i) The OCDE Training Branch has arranged to have the following presentation 
videoconfcrcnccd from OCIE to all other SEC offices on Monday, December 
13, 2004 fiwm 1:00 - 3:30pm (EST) as follows; Title: Hedge Funds Speakers: 
Michael Butowsky and Michele Gibbons, Mayer Brown Any Course 
Materials Will Be E-mailed To All Offices Prior to the Program At the 
request of the speakers, this class will NOT be videotaped to provide a more 
open forum for questions and answers. 

2) PQ AM Calls 

a) 9: 30 Strauss 

b) Cigna: PaulinfHHHHBHiHV^tn 1951; Admitted 1 979; 
United Slates International University, B. A.; Dickinson School of Law 
of th e Penns ylvania Stat e University, J.D^ 

c) Bill^|^pMichell(A|H^^H||mplk>w arc documents coming 
along? OtSa actor’s t«t mon^*^^^ 

3) Doston Scientific: Stuart 

4) Eric; Tuesday is fine. 


a) Greg Cobert and Scott Btrdwell, in David Wiedeikehr’s group, 

b) All data in Sequel which is an enterprise database which will give us more 
flexibility than smaller databases such as MS- ACCESS 

c) They will want to know the data we’ll be submitting to them and bow we plan 
on using/analyzing the data 

d) Formulate the request for electronic records that we’ll be getting from 
Pcquot, phone companies, etc. 

e) Once the data is downloaded we can (hen submit requests to them to have 
code written in orda to extract information and generate reports. 

0 Greg arxl Scott have assisted in a number of large investigations. 


5) 9; 30 Strauss 
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from: Foster, Hitton 

Sent: Wednesday, December 08, 2<XM 9:47 AM 
T : Agulfre, Gany 7- ■ 

Sul^ect: Nudging Pequot to prcKkice electronic data 

I tuiggest adding Soo(t% name to the body o( the letter and identifying him as our IT guy 


Fiwnr Aguirre, Gary J. 

Sent: Wednesday, December 08, 2004 9:33 AM 
To: Foster, Hten; Plmpton, Scott 
Cc Cain, Charles 

Subject: Nudging Peguot to produce electronic data 
Foster and SIcott 

I have pasted below a proposed draft of a letter to go by fax to Audrey Strauss of Fried- 
Frank, counsel for Pequot I would like to nudge them in the directioa of tnrning over 
electronic data most usable in forta Per our discussion yesterday, the best way to do this 
is to find out bow they do things, which would be the objective of the meeting. Any 
suggestions bow the letter should be tweaked? Again, consistent with the discussion 
yesterday, we want to get the data Hilton needs, c.g., phone records that are searchable, 
as wen as all research that went into Pequot's decisions do the trades that are the subject 
of the investigation. 


Draft of letter 


Dear Ms. Strauss: 

I am following up on my discussions with you and Mr. Haroisch about obtaining the 
informatioo we have requested, to the extent available, in an electronic format Equally 
important is obtaining complete and readily usable electronically stored information, 
wUle bdeing into consideration, as you have suggested, the preservation or retrievid costs. 
Also, I have understood that your cUent intends to fully cooperate with staff so that 
obtaining this information will not unduly delay the investigation. 

Mindful of these factors, I am suggesting a conference call or, even better, a meeting in 
the very near future among Commission staff, you aixl Mr. Hamisch as well as your 
client’s knowledgeable representatives to acMress bow your client may most effectively 
and efficiently proceed in providing Commissioo staff with the requested informatioa 
From the staffs perspective, the focus would be on getting a clearer picture of what 
requested infonnation is now available electronically. 

Would you kindly inform me whether your client would be agreeable to such a pone 
conference or meeting and, if so, when it could proceed? 

Sincerely 


Gary I. Aguirre 
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From: Aguirre, Gary j. 

Sene Thursday, December 09, 2004 9:33 AM 
To: Foster, Hilton 
Subject Pcquot shoping list 

Hilton 


Got ten minutes? ITiis will be faster than it looks. 

1) Strauss: letter and not documents if voluminous 

2) Komblau: 

a) My discussion with Charles 

b) Email to Richard from I lilton 

3) Paper files: Iconnect? Why we need paper? Why we need paralc*gal? 

4) Expert on hedge funds: IM contact? 

5) lx>ti Richards email 

6) Cameron: 

^a) CF.O: chans 

b) Conflicting input from Cameron 

c) latest list for PQ? Her message to me? 

d) All emails before testimony? Reason for another exam? 

7) New request letters 

a) Par use Broadview request for phone slips and messages 

b) Rambus letter use Broadview request for phone slips and messages 

8) Boston Scientific: use time from July 13 through 19 plus investor people. 

9) PQ Respond to letter re FIA 

10) International Affairs: 

Original Message 

From: Richards, Inti A. 
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Sent Thursday, December 09, 2004 7:44 AM 
To: Aguirre, Gary J. 

Cc: Snively, Brian H. 

Subjccc Re; In the Matter of Trading in Certain Securities, HO-9818 

Brian Snively in OCIE could be a contact, and was on our hedge fund review 
team. 

Lori Richards 
US SEC 


Otiginal Message-- 

From; Aguitre, Gary J. 

Seiit Wed Dec 08 16:4l 
Subject: In the Matter of Trading in Certain Securities, HO-9818 



loti A Richards 


Director 

Office of Compliance, 
Inspcciiorts and Examinations 


As you may recall from out phone call last month and the draft of the memo 
for a fomial order which was forwarded to you, Enforceraent is investigating 
trading by a large Ircdge fund family, Pcquot Capital Management, Inc., a 
registered investment adviser under die Investment Advisers Act of 1940. 
Pequot traded in advance of a number of major news announcements. Each 
hxs been the subject of an SRO referral. 


We have assembled a team to conduct this investigation, which presendy 
includes Hilton Foster, Marina Ulmishek and me from Enforcement, Eric 
Ribelin and Stephen Glascoc from the Office of Market Surveillance, and Scott 
Plimpton, Greg Colbert, and David Wiedkehr from IT. 
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We are contacting to you to inquire whether you might wish to have someone 
from OC, hopefully with expertise in hedge fund operations, available as a 
rcsourco. 


Sincerely, 


Gary Aguirre 


Enforcement EHvision 



131 


f^rom: Aguirre, Gaiy J. 

Sent: Friday, Decereber 10, 2001 9:16 AM 
To: Foster, HKon 

Subject: Got a minute to (Steaiss a shorter list? 

Hilton 

1) Francois testimoay 

2) Koniblau: Email to Richard horn Hilton 

3) Paper files: Iconncct? 

4) Boston Scientific: use time fiwm July 1 3 throu^ 19 plus investor people. 

a) Not limited to US 

b) SEC asked to keep confidential 

c) 13-1 5; market was closed all day on the 16*^ 

5) International Affairs: 
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From: Agukre, Gary J. 

Sent: Mooday, January 10, 200S 1:S1 PH 
To: Cain, Chades 
Subjecb Case updates 

Charies; 

(ke Matter of Trading in Certain Secerfties, HO-9818 

On January 6, the Commission issued a formal order authorizing the investigation of 
possible violations in the trading of fourteen issuers of Section 1 0(b), ! 3(0 and 14<c) of 
the Exchange Act and 204A of the Investment Advisers Act 

All issuers, with two exceptions, have provided provide chronologies in this matter or 
earlier. These two were delayed since they would increase the risk of public 
dissemination of the matters, which involved court peisoimel, before we had spcAen with 
the courts. 

Bluesbeet data has been accumulated from the brokets who had any significant trading in 
each issuer during the trading period before each of the 1 5 announcements. We are 
delaying the preparation of a single searchable document of all 15 referrals until 
approximately January 2 1 . We then conduct the following analyses; 

1) Sort for individual or instimtional traders in multiple issuers whose trading is 
under investigation; 

2) Run various lists against the master list, c.g. did any of Pequol investors trade 
in any of the issuers before the announcements in issue (1 believe 

this may be sorrtething new). 

I am currently working through the documents and other infonuation that Pequot, 
Broadview, and the issuers have provided. After 1 have worked through the documents, I 
will be preparing and serving subpoenas as the documents, trading and other information 
suggest. 

The trading information for all Pequot’s trading over the past three years came in today. 
We will be working with Market Surveillance staff, possibly IT stafE Hilton Foster and 
OEA to mine the electronic data for other suspiciously timed trading by the Pequot 
affiliated hedge funds. 

I have submitted by separate email tbe recent examination of Mark Francois, investor 
relations officer of DJO, and how that examinations and relevant documents has 
suggested tbe course of tbe DJO investigation. I expect that this process will be repaled 
with the other issuers. 
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REDACTED 

REDACTED 

REDACTED 

REDACTED 

REDACTED 


REDACTED 
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From: AgUfre, Ga<ry 3. 

SMit: Monday, January 10, 2005 12:17 PM 
To; Grime, RWwrd; Cain, Charles 
Subject: DJO Francois Testimony and Direction 


Richard aod Chutes: 


I preseni below (be hypothesis of insider trading by Pequot iai 


Peqtsol History ia||IH| 


went pnblic bi November 2001 . Goldman Sachs, whose profit sharing plan is managed by Pequot, 
acted as Qualified In depend ent Underwriter. Pequot iii not participate i nttml PO, but bougbt later after the 
price fell. It got out offj^ by roid-2002, just before (he botiom fell out from S to under 3). 

Pequot bmn buying inlom|in the second half of 2002, bolding 870,000 shares by 12/2002, roi^y 
20% oflB ^ outsta nding stock, aside from Ihu held by 1 J* Morgan. Pequot bought in at approximately 
S3 per stoc.^m^low, and sold about a yeu later, from July 2003 Ihrou^ lanuary 2004 at between SI2 
and S28 per share. The prafil on these transactions was approximuely S13 million. 


Suspected Insider Trading 


Over 90% of Peg uot's tr ading look place after two meetings which Pequo(’siBlanalysl,4 

had will^^Blnvestor Reluions Officer, in August (date unlutown) 
and September 25, 2003 (likely but not certain) Of Ibetwo^nos^fth^elling look place after the 
September 25. 


I suspect imPlold (Hih In August or September 2003 lhatmiwas going ahead with a S93 million 
acquisition that was not announced until m id Oc tober of 2003 and that the acquisition could require a 
secoadary offering of stock. As you know.^^announc«d a shelf registration on December 22, 2003, 
involving SIS million in rww stock and phis the sale of four million shares of in siders' holdings 
(approximately $100 million). UHimately, this offering caused a 17% dilution ofVHftock and about the 
same fall in its stock price. 


dmilted during his exam that he was aware of the acquisition in September 2003 and that he was 
also aware that it might require a stock offering. He also read in a portion of his notes that indicaie be was 
discussing (he acquisition with another institutional investor at a "one on one " meeting in late September. 
This was sbout the time of the suspected meeting with Pcqoot’s*” 


Euninatioo 
There were three objectives t 


I testimony. 


One was to dem ongt« e (halflHI^had communicated confidential, material information 
BHM, Pequot's a nalyst, before the public announcement on December 22. NYSE records indicaie 
that he told the NYSE ^ whileBHI^x’w disputes (his fact. However, his 

testimony was impeached multiple times on key factual issues. 1 believe the record suggests he made up the 
story for management That same story was provided to the NYSE and later, with more detail, wa s 
provide d to u s. The bottom line: In le« than one minute, Pequot’s tUff/ins able to get|Bi^bo tell 
him (hal|PBwas going to issue a news release about its I 


The second objective for ihe^HHPtesiimony vras more strategic: Did4HIBand|Bi°^^*i^^ 
with Pequot at key times before public announcements and befor e timel y trading by Pequot. The theory is 
this: IftiHBfcould get confidential, material informatioa out oflBBB ^ * minute by pbone on 

December 22, he could very likely do the same in face to fiKC meetings between the two. Further, Pequot 
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had more bargaining power in SetKeaber 2003 when i t beid three times tbe amount ofMi stock than it 
did on December 22, '*benH|i|^ikely told^Habout the announcement of the secondary offering. 

Tbe Fe<)>ot-^PI[|*‘oac on one* meeting at the UBS coafcreaee. 



Moat of the set lin g took place after a meeting that likely took place on September 2S, 2004, between 
1 otht^H^execs and Pe<)uot’a ■HIM a UBS conference, 
ays he can’t remember anything said at the meeting or'even if it took place. Signiftcaotly, 

_ ^keeps a detailed a diary of bis phone convetsKioQa aod meetings with butitutioaal investors, 
includiiig the UBD conference, bat bis notes of known contacts with Pequot are either cryptic or 
nonextstenL For example, on December 22, he has notes of almost everyone be ^ke with but no mention 
of hit two phone ctdis with Peqiiot't^BIl^Btewise. he bad no notes of his conversalioiis wHhflmon 
September 23. However, one vmek before his notes stats, ‘^[referring to^Hn't^^tosupafsicINYC 
meetings." 


There were three types of meetings that took place at the UBS confereiKe. Ftrsvihere were the issuers' 
presentations to the assembled analysis. Second, there were "breakaway" meetings at wliicb more detailed 
questions were asked. Finally, there were "one on one" meetings between in dividu al analysis and issuers. 
This was suppose to be tbe arrangement (or the Pequot (MMI meeting with SB 

Although there was a reference to a September meeting between SiM meeting at the UBS and^SHI^ 
the I unaware of the details above before taking his testimony. Given the 

demonstrated fiict that<SBlS>t inclined to communicate c onfide ntial, material ioformaiion rather 
quickly, I will now focus on the August and September 20 03 SB kontacts with Pequot We will be 
obtaining the diaries, calendars and similar documents ftonfSBl^Ixmg ‘o o'hcr officers meetings with, 
Pequot. 


How close are we? 


I believe we have a provable violation of Reg. FDon 12/22/03. 1 understand that the 14 minute 
period is by itself loo short to bring a proceeding. However, there evidence suggests that was a leak that 
same morning and heavy trading. Further ,SHSPInnd f/f, to a lesser extent, tried to mislead us. is this 
still too little without proof Ihti that someone traded on the information? 

Gary 
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BtMn: Agukre, Gary J. 

Sent: Monday, January 24, 2005 11:19 AM 
To: Knettman, Mark J. 

Subject: Ttansftioo 

Mark: 


Should I chock in with Robert Hanson? 


I took a look at the Catalina Marketing matter as it relates to Pequot It finished covering 
a short the day before the annotmeetnent of stock-buyback and first time dividend. 
Interesting but not too exciting. I have seen something similar in the Pequot pattern 
involving another SRO referral, i.c., Pequot got very aggressive with an issuer as the 
market moved against Pequot’s interests. I would suggest that the Catalina matter 
involving Pequot be split off and thrown in with the test of the pack (sec attached). We 
arc doing the same in regard to another referral with Reed Muoio. 


About Pequot, it is actually 1 4 insider trading cases. 1 am working on the matter with 
Hilton Foster, Market Surveillance team headed by Eric Ribelin, Brian Snively of OC, 
Andy Caflrey of OEA, and'Seott Plimpton aird others from IT. I think I can give you a 
handle on the matter in a half hour. Attached is a spreadsheet of the different insider 
trading matters; all were SRO referrals. It’s a bit d^cd but should give you a sense of the 
scope. 


I AUSA for SONY, is anxious to work with us on one SRO referral that 
^volve s a possible bribe to a law clerk of a district court judge. We plan on meeting with 
HM ^ext week and sh aring information, as a preliminary step to meeting with the trial 
judge^mi||m[|[^ants to handle the trial judge contact, but Hilton felt that should 
be done by AD or above aird staff from the investig aiive section bairdling the matter, as it 
was done before in a similar matter. I thinl^l^BiValso felt tfaa^mpshould not handle 
the matter alone. Paul is very sensitive about how this will be handled. 


Gary 
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I'rom; Aguitie, Gaiy J. 

Sent Tuesday, January 25, 2005 3:59 PM 

To: Hanson, Robert 

Subject: FW: Subpoena attachment 


Robert 

In looking over the attachment for the subpoena, I noticed that it called for die 
emails in PST format, rather than 'OFF. 'iTiis issue recendy arose in 
connection with our request for emails to Blue Coat, an issuer in Pequot Scott 
Plimpton, ITs email specialist, advises that TIFF is preferred (see his email 
below). 

In any case, I dropped off the subpoena attacliment with Scott for his 
feedback. 


Gary 

Ooginal Message 

From; Plimpton, Scott 

Senr Monday, January 10, 2005 8:20 AM 

TO' Aguirre, Gary J.; Peterson, Timothy P. 

Subiea: RF,; Blue. Coat F.mails 

'Ilic preferred format is for a Concordance loadable producuon. This can 
include ITFFs. 'ITiey should also include the load and cross-reference files 
needed for Concordance and also the OCR text to facilitate searching. We can 
also process PSTs and load them into Concordance but this takes more time 
and effon on our part and the attachments are not searchable. Often, people 
prefer to produce TIFTs (and the other Concordance files) because TIFFs are 
not easily mexlified and the image can be Bates stamped. 

If you have any questions, let me know. 

Thanks, 

Scott 


-Original Message 
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From; Ag^ikce, Gary J. 

Sent Friday, January 07. 2005 5:20 PM 
To: Peterson, Timothy P.; Plimpioo, Scott 
Subject RE: Blue G>at Emails 

Scott 

Assuming 'fim's assumptions arc correct, is it more economical to put tlie data 
in -pst files? Much mote? 


Thanks, 


Gary 


Original Message 

F'rom; Peterson, Timothy P. 

Sent Friday, January 07, 2005 2:55 PM 
To: Aguirre, Gary J.; Plimpton, Scott 
Siibjca; Blue Coat Emails 

I just spoke with Jack Seagal of Wilson Sonsiru, and he said that they will be 
ready to deliver a large portion of the non-archived emails on Monday. 

if eitlier of you are around this afternoon, please give me a call Seagal told me 
that the emails are coining over as .tiffs, as requested by us. I want to make 
sure that's right, as, if I've got this right, .tiffs are static images that can't be 
searched, whereas they could just send us an Oudook .pst file that would be 
much more useful. Is this tight? Or is there something about it I’m not getting 
right? 

Tim 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
DIVISION OF ENFORCEMENT 
lOOFSlHE 

WaSIIINOTOH. DC »MM«0 


iMnsncavcTCMua 



May 25. 2005 


Via FacsiDiile 


and via Federal Express 


KariP. Kilb 
Blooniberg L.P. 

731 Lexington Ave. 

New Yoric, NY 10022 

Rc: In the Matter of Trading in Certain Securities: MHO-9gl 8 
Dear Mr. Kilb: 

You may disregard the subpoena served on your custodian of records under cover of our 
letter of May 23. We will reissue the subpoena if wc decide it is necessary to obtain the e-mails in 
question. 

If you have any questions, please do not hesitate to call me Iliank you 

for your cooperation. 


Sincerely, 


Enclosures 


Gary J. Aguine 
Senior Counsel 
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From: Krettman, Made J. . 

Sent Thursday, F«t)niary 03, 2005 12:44 PM 
To: Agubre, Gary J. 

Cc Hanson, Robert 

Sut^ect: RE: Pequot Invesbgabon plan 

Gary - All this looks good. StSI not certain if we’re erKXHintering resistance to 
dear identification of the persons who directed the trades in question. If so. II 
cdt Audrey today, as suggested. Thanks. Mark 


From: Aguirre, Gary J. 

Sent Thursday, Fetxuary 03, 2005 lO.-OO AM 
To: Kreftman, Mark J. 

SiAJecb R£: Pequot investigation plan 

Mark and Robert 

It’s not that Audrey has refused to provide any infonnation. Rather, the 
informalion has been delayed and when it comes, it’s been in double speak. It was 
delayed from December 1 7 to January 7 (then nothing came but we got double 
speak), then was delayed till January 14 (then in complete and contradictor), then 
meeting on January 1 8 (with more to come), then new list (February 1 ), couched 
in terms that undermine our ability to rely on it plus it is inconsistent with other 
infonnation. 

Yesterday, I auailed the drail investigation plan, which was not circulated, from 
qiproximatcly January 1 , 2005. I have also attached that draft to thi.s email, with 
further comments and color coating. The items shaded in green were done. The 
items shaded in grey were not done because they were dependent on Pequot’s 
productions, which were inadequate or incomplete. The items highliglited in 
yellow were not done but had no relation to problems witli Pequot. 

I have also attached a revised plan which has been emerging from my discussions 
witli you. It shortens the investigation of all 17 matters to five weeks, per my 
discussions with Mark, and assumes no voluntary compliance by Pequot with our 
earlier requests. 

I have not attempted to lay out in this e-mail why I and others believe Pequot 
engages in wholesale insider trading or how that case would be proved. This has 
been the subject of meetings, discussions and e-mails with Richard earlier in the 
investigation. At your request. I would be happy to prepare a memo summarizing 
these matters for Monday. 


Gary 
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From: Kreitman, Mark J. 

SetO: Wednesday, Febniary 02, 2005 6:11 PM 
T*: Agultre, Gary J.; Hanson, Robert 
Subject: RE: Pequot InvesOgatlon plan 

; 

If Audrey wont te# us at once who directed each trade. 111 caH her 
tomorrow. 


From: Aguime, Gary J. 

Sent: Wednesday. February 02, 2005 5:16 PM 
To: Kredman, Marie J.; Hanson, Robert 
Subject: Pequot invekigatJon plan 

Robert: 

lliis was (he talcs! plan lhai had been prepared for Ricbaid just before ibe fotmal order 
was issued Should I prepare something llul fleshes ihmgs out more? 

Gary 
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Date 

February 4 


February 4 


Frf>tuary 7 


February 7 through 
March 4 


February 2! 


March 7 


March 14 


March 21 


March 21 


March 21 


March 21 


March 28 


Investigation Plan:-Fcbmary 3, 2005 


Activity 

Pcquot final production per November request 


Issue subpoenas for Poquot decision makers distilled from 
Poquot list, trade Uotters, and issuers' production; finalize 
how to subpoena and electronic data with IT input 


Review Pcquot Production: any additional subpoenas. 


Out of ofEce on personal rrtatters. 


Documents from Poquot if any per subpoena (which were not 
produced per request) and individual’s documents. 


Create Hot Docs for possible violators, i.e,, 
PQ, issuers, etc., llicu docs for imag ing. 


Take exam’s of Pcquot decision makers 
and compliance officer (shortened exams ) 


Retain hedge fund consultant? Dependent on earlier steps. 
Stacy Dwyer Exam; sec FBI reports at MYSE US A ttorney 


See SDbfY District Court re Astra-Par if warranted. 


Continued exam offlilHbDJO 


Examinations of Broadview arxl other issuers 


March 28 


Trim case to strong est matters 
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Investigation Plan: January 1 
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From: Agultre, Gary 3 . 

Sent: Friday, Febn^ 04, 200S 6:00 PM 
T«»: Kreftman, Marie 3 . 

Subject: Pequot: Audrey cal 

My email is functional again; attached is memo. 

Marie: 


I woke I 4 > in the middle of the night thinking about your call venth Audrey. If I correctly 
understand what Audrey said, it makes no sense. Most of her claims why Poquot has not 
provided 204-2 info arc new; never asserted when the issue was addressed in multiple 
letters, phone calb, or the January IS meeting with staff and four Fried-Frank attorneys. 
Some comments raise concerns whether we can place rcliatKC on the list of decision- 
makers Hamisch gave us. I have a growing concern they are shielding people, those 
Pequot does not want us to question. Instead, they may have identified their best 
advocates. Please keep in mind that Audrey was in the process of refusing to give us 
their trading in Excel worksheets when she got caught in a whopper. She also played 
dumb at the January 18 meeting whether Pequot had analysts, saying something to the 
cScct that she’s not sure they have people who follow stocks. In sum, I think wc must pin 
her down before the subpoenas go out. But maybe there was some misutKlersianding on 
my part what she said to you. Here’s what 1 understood and my responsive comments. 

1 ) Is Audrey saying Rule 204-2 does not apply to Pequot because it 
contemplates a traditional investment adviser client retarionsbip, e.g., 
Adviser recommending to Client? If so, this is trew: I do not recall it being 
a.sscTted in writing, over the phone, or at the face to face meeting. I have 
discussed this issue (the application of Rule 204-2 to Pequot) with OC, IM, 
the Chief Counsel’s Office and all believe it applies. All think Pequot would 
be in violation of the rule if they did not specify the person, but several have 
suggested IM be asked to give us its take on the issue. Eric and I initiated a 
call last week to IH but have not heard back. I think we should address the 
question to OC and IM today. 

2) Is Audrey saying that a Rnie 204-2 was not recorded because an 
investment committee nude the decision, not an individaal? If so, where 
are the minutes or notes of those meetings which we requested last 
November? None have thus far been produced or designated, but there will 
be arjother production today. Further, this is just another away of saying 
Rule 204-2 does not apply to us (see last point). 

3) Is Andrey saying we do keep this infomutioB, bnt we jnst don’t think it 
will be very valaable to you? It may not be, but shouldn’t we make the call 
whether it’s helpful or not? 
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4) . Is Andre; saying we already gave you the information? if so, why are 

they so about putting that statement in wtiting? For example, they could 
say, “Rule 204-2 information is contained in such and such. . 

5) Is Audr^ noM> s aving that the portfolio managers partidpated in the 
decbioB and that info b in the bade blotters? But t^ makes no sense 
cither. For exan^Ic, the trade blotter says Mark Broach was the manager on 
the Coinstar trades, but Poquot has not listed bim as one of the persons that 
paiticipated in the decision to buy Coinstar. This comparison is also true of 
four other issuers. If the trade blotter is the “best place” to find the 204-2 
person, as Audrey told six stafT members at January 1 8 meeting, why b the 
204-2 person not even listed on Pequot’s Exhibit A of people involved in 
making the decision? The broader class of Exhibit A, those involved in the 
decision, must include the narrower class, those recommending the stock, as 
a matter of logic. 

6) 1$ Aidrey now saying that we cohM give you better info had yon Just 
broken down the trading period into smaller periods? If so, this is a 
really worrisome comment. Are they saying that the people listed on Exhibit 
A are only those involved for the entire period on all trades and those that 
were involved in some incremental period are not included? If so, this is a 
ridiculous and self-serving interpretation of the request. It’s also brand new. 
It also invites more delay because it implicitly says: rewrite your request and 
we will start all over again. Here is the question addressed to Pcquot, 

“Please identify each person involved in Pequot’s decision to engage in 
transactions in the above issuers during the timeframes referred to as the 
‘Pequot Trading Range.’” This would include any person who participated 
in the trading decisions on any single day during the trading period. It was 
never suggested before that the list would be narrowed. Part of the reason 
they got more time was Kevin Hamisch’s pleas that they needed it because 
they wanted to make sure the list was complete. 

One likely group Pequot may be shielding: those that left over the past three 
years. There has b<xn turnover at Pequot in the past several years e.g., those that resigned 
fiom the International Fund last week (see below). Yet. according to Eric, Pequot has 
listed none of the people that left among the decision makers. Are there some unh^ipy 
people— also decision makers- among them that Pequot does not want to identify? 
Hamisch’s description of their process of finding the people who paiticipated is 
consistent with this theory wc have asked people if t^y were involved. Obviously, 
people who are noi there could not be asked, if it later turns up that someone else made 
the decision, they’re covered: we told you we only surveyed people who are there. Why 
have they not looked at their documents, still mostly not produced, to give us this 
information? 


January 26, 2005 Wednesday 
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SECTION: COMPANY NEWS 

HEADLINE; Pequot Inti. Fund - Re: Directorate 

BODY: 

Pequot International Fund, Inc 
26 January 2005 

COMPANY ANNOUNCEMENT 
For Imniedlate Release 
26 January 2005 

PEQUOT INTERNATIONAL FUND, INC. 

Re: resignation and appointment of directors 

The Board of Directors (the *Dliectors*) of Pequot Intematiortal Fund, Inc. (the 
“Fund*) wishes to announce the followlrtg resignations and appointmer^ of 
Directors: 

With effect from 30 September 2003, Mr. Walter Schet>del resigned as a Director 
of the Furtd to pursue other business Interests. 

With effect from 30 September 2004, Mr. Thomas Mealy resigned as a Director of 
the Fund to pursue other buslr>ess Interests. 
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mne AQtlne, Gary ). 

Saat: Tuesciay, FtfafUKyOe, 200S 1;S2 PH 

To: K/crtman, Hark J.; Haraoa Rotiert 

SultiMt: FW: Pequot/Onler Memoraniia 

Mack tod Kobeit; 

Please see caaxneois highli^ued ia yellow below. Bcian is with OCIE and co-autiioced the Hedge Fund 
Study Lssuod by the Comniissioa last year. 

Discrtpancy and peatjble rales vIolatioB: Brian tefecs to the disciepancy betsveen the penocs ideotihed 
by Pequot in this iovestigstioii as those ‘involved in making the dectsions" and the information lecocdod in 
Pequot's trade blotter, which they claim is the *1>est place" to find the 2(H-2(aX3) person who 
lecommended the decision. 

Gary 


From; Snively, Brtan H. 

SmC Tuesday, fetxuary 08, 200S 10; 12 AM 
To; Aguirre, Gary ). 

Cc Perefca, lidton B.; Ke«y, Mavis A.; BreflW, Kathryn S. 

Sub]ecb Peguot/Order Mecnorartda 

Gary, 

Just wanted to follow-up briefly on our meeting from a week or two ago. First, I 
indicated that I would try to find some documents heie that we might have pertaining to 
questions that one might ask about a firm's portfolio management/investment decision- 
making process. As such. I have found some qucstions/materials that appear in certain 
non-public work modules we maintain. The attached document outlines some of these 
questions (and exam techniques). I believe you are looking to obtain a basic 
understanding of Pcquoi's investment decision-making process. I think having Pequot 
take you through this process and answering basic questions such as the following might 
be helpful: 


These are the types of things you may want to asL The attached document may give jwu 
some more ideas. If you want to sit down and discuss/brainstotm, Td be glad to help. 

Also, regarding our conversation of who normally appears on the order memoranda [Rule 
204-2(a)(3)]. I just want to reiterate that from our experience, there is normally one 
person ultimately responsible for the client account or fund. This person/portfolio 
manager is the person we normally see on the order memoranda. Asking Pequot fully 
about their investment decision making/portfolio management process will allow you to 
better understand who is ultimately responsible for making the purchase/sale 
recommendatioits for a client's account (i.c. whether or not it is always a PM). However, 
it should be noted tliat there are probably several persons involved in the process of 
actually recommending securities (e.g. research analysts, investment committees). Any 
of these people could have received inside information However, if there is a person 
who has ultimate responsibility for the client account, it is highly possible that hc/.she 
may have received this information at some point (unless there were other more 
compelling reasons to make unusual changes to certain holdings). 

Further, regarding the order memoranda, there could be situations where a client account 
or fund is team managed, in these scenarios, I am not sure that we would necessarily 
have a problem with the firm putting 'team' or simply an individual person involved in the 
process on the order memoranda. 1 think we are generally more concerned with 
understanding the entire process and any documentation the firm might have in making 
investment decisions. However, if the firm were to pul 'team' on the order memoranda, 
we would probably expect it to keep records of team members (an<i their dates of 
involvement with (he team). Likewise, if a registrant were (o put a research analyst who 
recommended the trade originally (and not a PM who was ultimately responsible for the 
account), we may not have a problem with that also depending on the circumstances. 
Please note that I have not personally seen either of tlicsc scenarios in my experience — I 
have always seen an individuals name, generally a portfolio manager. 
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deficiencies (in particular, those deficiencies relating to 
who is listed as the person that recommended ^e trade) are ix>t nonnally a high ri^ area 
for our exuns; we arc more interested in a getrcral uodetstanding of the investment 
decision making process and if the order mettroranda deficiency is indicative of other, 
more severe problems. 

Please let me know if you have any questions. 

Brian 


« FileJ 


This message is intetuied only for the designated recipient(s). It may contain confidential, 
privileged or proprietary itformation that is official work product of the US. Securities 
and Exchange Commission. 


151 


From: Kreftman, Maik }. 

Sent: Mooday, Feixuacy H, 2005 12:13 m 
To: Aguirre, J. 

Ce Hartson, Robert 

Subject: RE: Pequot Wediredsay meeting 

1 have a conflict at 2, Gary, but if Hanson can attend, why not go ahead. Mark 


fy«ni: Aguirre, Gary 3. 

Sent: Morviay, February 14, 2005 11:56 AM 

To: Sniveiy, Brian H.; Ulmisheir, Marina; Caffrey, Atrlrew; Giasooe, Stephen; Ribeiin, 
Eric; Foster, HRon; Wiliams, Constance; Corvoy, Thomas 
Cc KreXmarv Mark J.; Hanson, Robert 
Subject: Pequot Wednedsay meeting 

Pequot Team: 

We are entering a critical stage of this investigation in March, when we take the 
examinations of the Pequot execs who made the trading decisions that arc the 
subject of this investigation, as well as some of the issuers employees suspected 
of being tippers. So that we can discuss what needs to be done between now and 
then, I have reserved Room 8 1 20 for Wednesday at 2; 1 5 pm. 

Here are some of the matters we need to discuss: 

1 ) Getting iiKoming CDs with email and other electronic data on fconnect or 
the J-Drive; 

2) Searching through the trading data for individuals who may have been 
trading in parallel with Pequot, 

3) Getting the telephone records organized for quick and easy access; 

4) One of Eric favorites; could Boston office conduct exam of Pequot to 
force them to cough c-mails and other records? 

5) Andy: Have you been able to tweak your software to adjust to the Pequot 
trading profile? 

6) Reviewing emails; all help appreciated. Toro has been looking at Blue 
Coat 

I will circulate a more complete agenda before the meeting. 

Look forward to seeing all of you. 


Gary 
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From: Haason, Rcbeit 

Sent: Wednesday, February 16, 2005 11:27 AM 
To: Aguirre, Gary J. 

Subject: R£: Pequot Wednesday meeting 
thanks 


From: Aguirre, Gary J. 

Sent: Wednesday, February 16, 2005 11 J:6 AM 
To: Hanson, Rob^ 

Subjeob RE: Pequot Wednesday meeting 

Yes, [ luve huMUed aboal five or six of Ibem since Oclobes 


From: Hanson, Robert 

Sant: Wednesday, February 16, 2005 11:25 AM 
To: Aguirre, Gary 1 . 

Subject: RE: Pequot Wednesday meeting 
Gary, 

A pressing maner has come up that I need lo attend to at 2:30 Are you comfortable handing the 
meetittg? 


From: Aguirre, Gary ). 

Sent: Wednesday, February 16, 2005 11:22 AM 

To; Hanson, Robert 

Subject: P^uot Wednesday meeting 

2:15 at 8120 

Draft agenda below 

Pequot Team: 

We are entering a critical stage of this invesbgation in March, when wc lake the 
examinations of the Pequot execs who made the trading decisions that are the subject of 
this investigation, as well as some of the issuers employees suspected of being tippers. So 
that we can discuss what needs to be done between now and then, I have reserved Room 
81 20 for Wednesday at 2: 1 5 pm. 

Here arc some of the matters we need to discuss: 

1 ) Getting incoming CDs with emai I and other electronic data on Iconnect or the J- 
Drive; 

2) Searching throu^ the trading data for individuals who may have been trading in 
parallel with Pequot; 

3) Gening the telephone records organized for quick and easy access; 
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4) One of Eric favorites; could Boston office conduct exam ofPequot to force thcni' 
to cough e-mails and other records? 

5) Andy; Have you b^n able to tweak your software to adjust to the Pequot trading 
profile? 

6) Reviewing emails: all help appreciated. Tom has been looking at Blue Coat 
I will circulate a mote complete agenda before the meeting. 

Look forward to seeing all of you. 
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From: Aguine, Gary J. 

Sent: Wednesday, February 16, 2005 11:49 AM 

To: Kreftman, Mart J.; Hanson, Robert; Rlbeln, Eric; Foster, HMon; Ivarone, lason; Pfimpton, 
Soott; Snively, Brian H. 

Subject: Peguot: hedge funds, lAs, books and records, and emalts 

I am summarize bck>w the key points from two pbooc calls this rooming with Gene 
Gohlke regarding the application of the Section 204 and the relevant rales to hedge funds, 
such as Pequot, that are LAs. 

A) Regarding existing doenmeats, what must an investment adviser-hedge find 
produce nnder Section 204? 

1) The Coflunissioa takes the position that an lA must produce all records 
. (broadly defined under sectiao 3(a)37 of the Exchange Act) in its 
possession, including emails. 

2) What about privileged doenmeats? LA must provide log that diows that 
legal advice was given. 


3) How much time for review and prodnetioo of emails where an LA 



B) How do certain provistons of Rnk 204-2 apply to an LA sneh as Pcqnot? 

1) Rule 204-2 requires a registered LA, including a hedge fund, to maintain 
“accurate and current books ai>d records relating to its investment advisory 
business," including 


a) 204-2(aK3) requires a “memoranda that shall identify (he person 
connected with the investment adviser who recommended the 
transaction to the client and the person who placed such order.’ 



. b) 204-2(aK7) “OrigiiMls of all written communications received 
and copies of all written communications sent by such 
investment adviser relating to (i) any recommendation made or 
proposed to be made and any advice given or proposed to be 



2) How long must the records described in 204-2(aX3) and (7) be 

maintained? Not less than five years from the last use of the docirnient. 
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From: Aguim, Gary J. 

Sent: Friday, Febn^ 18. 200S 11:21 AM 
To: Hanson, Rotert 
Cc Kreltman, Mark J. 

Sui^ecb 

I have i ttachcd oum icbedule. La some cues, I have sc< die exams of Pequoi officers aad emi^yees to 
immediately foDow die exams of the issuers or Broadview exams to minimiT/; die dme for diem lo get dieir 
stories worked oat Peqoor exams are color coded m grey. Odxr colors are for each party. 

These are the first set of exams to be scheduled. When these dates are fira^ hopefiiUy today, a secood set of 
subpoesus are ready to go that Hdloa will teod out 
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From: Agglne, Gary J. 

Seat: Frtday, Fet)niaiv 18, 20(» 10:03 AM 
To: Hanson, Robert 
Cc Kreftman, Matt 3. 

Subfect: FW: Pequot hedge funds, lAs, books and recofds, and emaSs 


Funbcr response from to my inquiry below on OCUi's e-miil policy. 


From: Snively, Brian H. 

Sent; Friday, Febmary 18, 200S 9 AM 
To: Agukre, Gary J. 

Cc foster, HIton; Ribeii\ Eric; Pimpton, Soon; Gobke, Gene A.; Breffitt, Kathryn S.; Kelly, 
MavIsA. 

SUbiecb fW: Pequot hedge funds, lAs, books and records, and emaSs 


Gary, 


Just a follow-up on some of our discussion from two days ago. Wc discussed a variety 
issues and I wanted to 'add' some more infonnalion to the discussion (aitbough it may f 
have already been covered). Clearly, as we discussed (and as mentioned in the messag( 
below), advisers are required to keep any e-mails that contain infonnalion that is cove 
by the books and records rule of the lA Act. ' 



REDACTED 

REDACTED 


REDACTED 
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REDACTED 

REDACTED 

REDACTED 

REDACTED 

REDACTED 


Let me know if you have any further questions, I will be out of the office next week, but 
will be returning the week of the 28th. Thanks. 

Brian 


From: Aguirre, Gary J. 

Sent lAtednesday, February 16, 2005 11;52 AM 

To: Krertman, Nark J.; Hanson, Robert; Ribein, Eric; Foster, Hitoo; Ivarone, Jason; Plimplon, 
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Sdott; Sntveiy, Brian H. 

Sul^ACt: Peciuot: hedge funds, lAs, books and records, and emais 

I am summarize below the key points from two phone calls this morning with Gene 
Gohlke regarding Uic application of the Section 204 and the relevant rules to hedge funds, 
such as Pequot, that are LAs. 


A) Regftrdhig existing doounents, what mast an in vestment adviser-hedge faad 
produce under Section 204? 

1) The Commission takes the position that an lA most produce all records 
(broadly defined under section 3(a)37 of the Exchange Act) in its 
possession, including emails. 

2) What about privileged doeanents? LA must provide log that shows that 
legal advice was given. 




How much time for review and prodncdon of emails w here an lA 
daims it must have its attorney review every docaiiieat?r 



B) How do certain provisions of Rnie 204-2 apply to an lA snch as Peqnot? 

1) Rule 204-2 requires a registered LA, including a hedge fund, to maintain 
“accurate and current books and records relating to its investment advisory 
business,” including 


a) 204-2(aX3) requires a “memoranda that shall identify the person 
connected with the investment adviser who recommended the 
transaction to the client and the person who placed such order.' 



b) 204-2(a)(7) "Originals of all written communications received 
and copies of all written communicatioos sent by such 
investment adviser relating to (i) any recommendation made or 



2) How long must (he records described in 204-2{aX3) and (7) be 

maintained? Not less than five years from the last use of the document 


Gary 
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From: Aguine, Gary J. 

Sent Tuesday, February 22, 2005 7:33 AM 
To: Hanson, Robert 

Cc: Kreitinan, Mark J.; Ribclin, Eric; Foster, Hilton; Aguirre, Gary J. 
Subject: Pcquot proposed strauss letter 


Robert: 

Here arc my thoughts on die next conference call with Fried-Frank; 

1) E-mail produedoa. I copied you on the e-mail to David W. re email 
issues. 

2) Concerns about postponing Exams. Some thought went into the 
sequencing of the exams, e g., Samberg early, Rossman after Farrell, possible 
issuer tippers immediately before possible Pcqmit tippees. I suspect Fried- 
Frank will try to reverse the sequencing of Pequot employees and try to get 
enough time after Lssuers testify so possible Pcquot-tippees can know issuer- 
tippers testimony. .Solution: get Fried Frank to tell us their calendar conflicts 
during the telephone call, make no commitments, and then reschedule 1 did 
dus with Broadview. 

3) 1 have attached a proposed e-mail which summarizes our position from 
last Friday and tnes to limit what Fried-Frank will try to do. The letter can be 
iniualed and sent from me, signed and faxed from here or go out under 
someone rise’s signature. 

4) The letter prcs.scs Fncd-Frank on the privilege issue. How can the 
retrieval process of e-mails from backup lapies called for by a Commission 
subpoena involve any privilege? Attorney-Client or Attorney Work-prcxluct: 
Valid privilege? Docs tliis imply that attorneys are two involved in a mechanical 
process? What decisions is Fned-Frank making? 

5) The letter raises another Fried-Frank tactic which we should not let slide, 
i.e., its apparent failure to comply with provisions of the subjioena that call for 
documents other than e-mails. As discussed in die letter, we have agreed no 
extension for these documents. In this regard, it only asks for documents that 
were the subject of earlier requests which Pequot presumably provided except 
for one item specified in the letter Ihe most important documents Pequot has 
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oot produced, critical to the integrity of the investigation, are the logs spedtied 
in the paragraphs A.7 through A.7 which read: 

a) If you withhold any responsive documents based on an assertion of 
privilege, you must include wiUi your transmittal letter a privilege log setting 
forth the following information for each document withheld ® the date of the 
document; (ii) the description of the document, (e.g., “memorandum,” “letter,” 
“notes”); fiii) the author(s) of the document; (hr) all redpients of the document, 
(v) all others who have been informed about the substance of the document 
even if they have not reedved it, (vi) the subject matter of the document, and 
(vii) the nature of the privilege asserted (Le., attorney-client, attorney woih 
product). 

b) The transmittal letter must indude a log specifying the bates range of tlie 
documents you are providing stated separately for each of the twenty-three 
categories of dtKuments which are die subject of this subpoena. 

c) If you liave previously provided documents in diis matter responsive to 
the rwenry-three categories spedfied below, do not provide the same 
documents again. Instead, you must provide a log with your transmittal letter 
specifying the bates ranj^ of the documents you previously provided, stated 
separately for each of the twenty-three categories of documents which are die 
subject of tins subpoena. 

Gary 
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From: Krdtman, Mark J. 

Sent Wednesday, February 23, 2005 5K)1 PM 
To: Aguirre, Gary J. 

Cc: Hanson, Robert; Foster, Hilton; Ribclin, Eric 
Subject: RE: Fried Frank Style Cooperation 

This might merit a short latter on your return, perhaps in conjunction with 
other production defalcations sure to occur. 

Original Message 

From: Aguirre, Gary J. 

Sene Wednesday, February 23, 2005 4:54 PM 
To: Kreitman, Mark J. 

Cc: Hanson, Robert; Foster, Hilton; Ribclin, Eric 
Subjea: I'ried Frank Style Cooperation 

Will do. 

From; Kratman, Mark J. 

To: Aguirre, Gary J., Hanson, Robert; Foster, Hilton; Ribclin, Eric 
Cc; 

Subject: RE: Fried Frank Style (laioperation 
Sent: 2/23/2005 4:32 PM 
Importance: Nonnal 

Agreed. We need to continue to document this pattern of behavior wiili a view 
to possible §17(b) charge and {x-rhaps some disaplinary action against the law 
Emr 

Original Message 

From: Aguirre, GaryJ. 

Sent: Wednesday, February 23, 2005 3:48 PM 

To; Hanson, Robert; Kreitman, Mark J.; Foster, Hilton; Ribclin, Eric 

Subject: Fried Frank Style Cooperation 

Does this sound like cooperation? 

Our Novcmlxa: 24, 2004, letter, asking Pcquot to identify the decision makers, 
set tlie dalivery dat for this info as follows: 
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"Please forward die requested infonnarion as soon as possible, but no later 
than Decctnbcr 17, 2004, to..." 

The KH letter of February 22 states "As a practical matter, we could not 
determine whether a person satished die criteria of your November 24 request 
until we had an opportunity to interview that person. Wc have been conducting 
ongoing interviews of Pequot employees since December 17, 2004." 

In short. Fried Frank began the interviews on the date the information was 
due. 
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From: Aguirre, Gary J. 

Sent Friday, February 25, 2005 6:25 AM 

To: Hanson, Robert; Ribelin, Eric; Foster, Hilton 

Cc Kreitman, MatkJ. 

Subject Pequot violating LA books and records provisions of Section 204 and 
Rule 204-2? 

Here's some thoughts for some next steps: 



2) Do Tuesday conference call to broaden what we know; 


3)1 f not satisfied after Tuesday tall. Subpoena Onsite project manager, Pequot 
IT person, and Pequot compliance officer for examinations as s<K)n as possible. 

Your thoughts? 

Ciaty 
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From; Aguirre, Gary j. 

Sent Tuesday. March 01, 2005 1:05 AM 

To: Hanson, Robert; Ribelin, Eric; Foster, Hilton 

Cc: Kreitman, Mark J. 

Subject A revised investigative plan for Perjuot 

'The plan we had going into the telephone conference on February 1 8 with 
Pequot has been fully frustrated by its tactics. FFs has now played a trump 
card — all wiuiesses need their own counsel-to buy more delay. For strategic 
reasons, 1 think we should grumble about this tactic but allow the exam dates 
to slip. Further, I think we should send out the second set of subpoenas, which 
arc ready to go, for the other Pequot employees who were involved in the 
trading decisions or had contacts with the issuers. Ihey will obviously grumble 
about these subpoenas and want time to bring in counsel to represent each 
individual. I think we should let the exam dates slip as well. 

1 think our strategy should focus on getting Pequot’s e-mails from all sources-- 
both internal and external. The conference call texiay should be directed at 
clearing any obstacles to getting the internal e-mails. 'Ihosc should include the 
following: 

1) Ihe e-mails for the specified penods and individuals in Appendix B to 
tlie 2/7 subpoena. Thrs should also include double deleted c-maiLs or a search 
through all e-mails for the relevant time penods for copies. 

2) It should include all e-mails relating to items 10-14 below. Tliis will 
likely involve key word searches through all e-mails for the relevant tunc 
pcriixl. 

3) We should also let them know that we are send a second subpoena for 
the remainder of the e-mails sought by out 1 1 /24 letter. I told KH this was 
coming so it should be no surprise. 

'Ihe key to moving ahead with this strategy is to get some straight answers 
from Onsite today regarding what they were asked to do and how far they have 
progressed. 

Regarding external e-mails, I believe this is Pequot’s greatest fear. Broadview 
poses a great risk for Pequot since Broadview may not deep-six the e-mails 
which got lost in Pequot’s “double deletes’’ or otherwise. We should of course 
get tliese e-mails from the rest of tlie issuers, some of which we have or are 
getting. 1 think we should also serve subpoenas on key broker dealers, such as 
Goldman and Morgan Stanley, whose ties to Pequot propitious timing seem to 
be frequent. 
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Gary 


Appendix B 

Name Period 

N avroze Alphonse 11/1/02 through 10/31 /03 
J oe Batcha 7/1/03 through 6/30/04 
Mark Broach 1/1/2001 through 12/31/2003 
Jeremy Chase 2/1/03 through 1 /31/04 

Paul Farrell 5/1/03 through 4/30/ 03 
Josh Fisher 1 / 1 /02 through 1 0/3 1 /02 
Faraz Naqvi 2/1/2002 througli 1/31/03 
Steve Orlov 9/1/03 through 5/30/04 
James Patricelli 2/1/02 through 1/31/03 

Arthur Samberg 1/1/01 tluough 12/31/03 

Gregory Rossman 9/1/02 through 5/30/03 

11 All minutes, notes or documents, relating to any meeting bcrwcen any 
agent, officer or employee of Petjuot and any agent, officer or employee of any 
of the fourteen issuers specified Ixlow in Appendix C which document was 
prepared, circubted or generated dunng tlie specified trading period for each 
such issuer on Appendix ( i; 

1 2. All written communications between any agent, officer or employee of 
Pequot and any agent, officer or employee of any of the fourteen issuers 
specified below in Appendix C which document was prepared, circulated or 
generated during tiic specified uading period for each such issuer on Appendix 
C; 

1 3. Any note, report or analj'sis prepared by any Pequot analyst relating to 
any of the fourteen issuers specified below in Appendix C which document was 
prepared, circulated or generated dunng tlic spedfied trading period for each 
such issuer on Appendix C; 

14. Any note, report, analysis or other document considered by the trader, 
account manager or any other person who participated or was otherwise 
involved in the decision to trade in the securities of the fourteen issuers 
specified in Appendix C which document was prepared, circulated or generated 
during the specified trading period for each such issuer on Appendix C, 
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f>om: Aatiire, Gsiv J. 

Scnb Wednesday, March 09, 200S 11:27 AM 
To: Hanson, Rob^ 

Cc KreHman, Mark J. 

Subjecb FTs Gamtes 

I am not pretending to have your experience or any knowledge how the big firms 
operate by my comments below. However, I do believe I went to the FF-Straus-Hamisch, et 

ai 

school for almost three months before you guys into this one. 

At the present. I do not thirdc we have a strategy to deal with FF in this investigation. Rather. FF 
is now setting the pace and scheduling of our investigatiotL 1 do not believe a tit for tat series of 
tetters to 

and fiora FF is a strategy. This is more like waging a land war with the Chinese. 



FF is iww dictating the course of our investigatioD on the two most important aspects: e-mails 
and Pe<]uol exams. It i.s also holding its order entry times hostage to an SEC concession that 
Pequot has 

been a good boy. I discuss below how 1 think we got here. I beheve we need to be firm to get the 
investigation back on track. If we don't, 1 suspect it will travel down a similar track as did 
BOA Securities — for years 

Examinations 

i have attached below the schedule I set for the Pcquot examinations. After the first group of 
exams were firmed up. I intended to serve the second set of .subpoenas listed below. Thought 
went into the 

scheduling of those exams. For example, Pequot officers (Samberg) were set for the first week; 
now they are last. Farrcl-who FF has identified on Ehte tradmg-carae before Rossman-who 
they’re worried about (Karl asked why we were taking his exam during the 2/1 S call). Now. they 
have flipped them, making sure Farrel will know where I’m going. Incidentally, my e-mail of 
February 22 warned : 

“ Concerns about postponing Exams. Some thought went into the sequencing of the 
exams, e g., Samberg early, Rossman after Farrell, possible issuer tippers immediately 
before possible Pequot lippees. I suspect Fried-Frank will try to reverse the sequencing 
of Pcquot employees and try to get enough time after issuers testify so possible Pequot- 
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tippccs cui know issuer-tippas testiinony. Solution: get Fried Frank to tell us their 
calendar conflicts during the tclq^nc call, make ik> commitments, and then reschedule. 

I did this with Broadview.” 

Now, FF has Ggured out the strategy inherent in my exam schedule and reversed it to FF’s and 
PCM’s advantage. 


E-mails 

By its letter of 2/10, FF first raised the issue whether e-mails were called for by the subpoena 
beyond those called for by C.6. The next day, by my letter of 2/1 1, 1 told them they were. PQ 
now claims 

that there was an agreement at the 2/1 1 meeting narrowing the scope of folders and effectively 
our subpoena to diminatc e-mails except for Item C.6. By their letter of 2/14, FF claimed that we 
had 

agreed during the 2/1 1 meeting that no c-mails, except those covered by C.6, would have to be 
produced. That's incorrect. We discussed “double deletes” and the possibility of key word 
searches. 

From that, they made the leap that we had narrowed the subpoena, despite my 2/1 1 to the 
contrary. 1 would like to point out that the tactic FF employed was predicted by me three days 
ailer the 2/1 S phone call. 

Here's the relevant language fix)m my letter of 2/17 (which was not sent): 

“PCM’s CompUaace with Subpoena Items C.10-C.14 

During the February 1 5 phone call, wc did not agree in which folders PCM should look 
or not look for e-mails called for by Items C.IO through C. 14 of the subpoena. We are 
willing to consider, however, the use of a key-word search through all backup tapes and 
servers where e-mails are stored. The details of this key-word search would be confirmed 
by staff’s letter addressed to your firm 

and PCM’s independent vendor hired to retrieve and produce the subject e-mails. To avoid 
any misunderstanding how the search would be conducted, we propose that the details be 
worked out during the Monday Iciqihone conference. [Eric warns that staff got burnt by 
Fried-Frank when we tried Co be accommodadngl’’ 


Gary 




Weekend 

21-Mar 
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Weekend 

28-Mar 



JJOCFO 
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t=roin: Agukie, Gary J. 

Sent: Ttiursday, March 10, 2005 4:09 PM 

To: Berger, Paul; KreRman, Mark J.; Hanson, Robert 

SutifeCbPQ Bullet Poims 


• Emails of Pcquot emiiloyees 

o Only current e-mails produced, none iiom backup tapes, 
o Fried-Frank did not start to search undl after productkxi date 
o Did not begin to look for six wedcs after receipt of request 
o OCIE says original request could have been done in a month 
o Now were at 3.S month, still nothing fiom backup t^>es. 
o Bottom line: Get it to us immediately. 

• E-mails-issuers — effectively refusing to produce 

o We agreed they could search e-mail boxes for key terms, rather than 
review every e-mail in every box 

o FR says three things: subpoena does not ask for it, staff agreed FF did not 
have to do, or Pcquot caimot do 
o Subpoena clearly asks for e-mails and irrstant messaging, 
o Many staff letters ask for these e-mails 

o Bottom line: Key point: Fried Frank saying it docs not want to restore e- 
mait boxes, which would allow search. 

Pequot employee Examination 

o Delayed already because Pcquot took two months to ID Pequot employees 
o February 14: we gave 4 -6 weeks notice for exams, 
o Fried Franks has blown much smoke, but not specLEc why exams should 
be delayed. 

o Our position: we would listen if they got speciSc about conflicts, 
o We did not hear from FF for two weeks, 
o They ignored our request specific calendar conflicts 
o reversed our schedule for the examinations 
o stretched three week schedule into seven weeks. 

o Bottom line: wc set schedule and they provide hard dates when no one can 
cover 

• Order Entry Times. 

o December 27: original request 

o Repeated by letters of January 14, February 22, during our face to face 
meeting on January 1 8, and many phone calls, 
o Subpoena also a.sks for: ,411 electronic data maintained by Pequot on its 
EZE Caste or Hcdgcwarc software systems from January 1 . 2002, througl) 
December 3 1 , 2004, or in the alternative, an Excel spreadsheet containing 
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the fields of infonnation described in Appendix D for all publicly traded 
securities from January 1,2002, through December 31, 2004; 
o By FF letter of January 28, 2005, they offered to produce this information, 
but to this date have failed to do so. 
o Pequot now conditions the production of this information upon our 
agreement “that Pequot’s efforts to create this document for the StafTs 
benefit and convenience, arxl other such s imil ar voluntary acts by Pequot, 
will be credited by the Staff as voluntary acts of cooperatioo.” 

• Pequot Employees Making Trading Decisions aiu) Contacting Issuers 

o Issue; have they provided all those called for by our November 24, 2004, 
letter? 

o Multiple r^uests after letter 
o Did not begin process until date it was due. 
o Also repeated requests that they provide Rule 204-2(aX3) info 
o Discrepatrey between people on list who Pequot said made decisions and 
records required by Rule 204-2(aK3) 

• Pequot says staff agreed “prior production should have satisfied the Subpoena” with 
two exceptions and thus Fried Frardc will not be producing additional documents 
called for Items C. 1 -C-3, C.5. C. 1 5- 1 7, and C.2 1 . 

o No way 

o FF getting cute: When FF complained that new documents called for by 
subpoena, we pointed out that this should not be the case, because 
subpoena narrower than original request 

• Cut off date for the subpoena, (minor issue) 

o FF claims we agreed to “cut off date .” 

o FF does not want to produce info between date of our request (1 1/24) and 
subpoena (2/7) 

o Bottom line; FF knows there are more refenals and thus does not want us 
have current info called by subpoena. 
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From: Agukm, Gaiy J. 

Senfc Tuesday, March 15, 2005 3:12 PM 
To: Hanson, Robert 

Cc KreRman, Mari: R*>eliti, Eric; Conroy, Thomas; Glascae, Stephen; Foster, Hltoo 
Subjoct: Pequot: a prodcutlve cal with FF 

I had by far the most productive call with Kevin Hanisich about a half hour ago. We 

discussed every issue of conccra and here’s the current status: 

1) NY eiMBS. FF would like us to take testimony in New York. 

2) Enufl resCoratioB. The process works as I discussed in my earlier e-mail. They 
have “already finished restoration process or wilt finish it ^rtly.” Thai leaves on 
more step; to put the files in PST archive where the key word search can be 
conducted. This issue now is which folders will take the next step: 27 folders 
(what FF wants to do) or all folders, what KlI said he recalls Ma^ would like to 
do. 1 asked KR how much more time to do all rather than 27; he said he would 
know today. My take; they will do all with a little nudging. 

3) E-niai] review: They arc now willing to do e-mail key word searches through 
restored e-mails. What they don’t want to is to turn over all of the restored e-mail 
boxes to us. KR was telling me that we would have too many duplicative e-mails. 

4) Exam dates: will let us now tomorrow. 

5) Questions for Onsite: They will set a meeting; I agreed to send both KR and 
Noah Berlin questions by e-mail tonight. 

6) 3/14 letter: does it really mean all e-mails called for by 1 1/24 letter or just those 
in subpoena? 

7) Schedule a time on March 21 Regulation 204-2(aX3): will set during our next 
call which is scheduled for 1 1 :30 on Thursday. 

8) Privilege log: will try to let us know when FF will have during call on Thursday. 

9) Items C.I8-<?.20: status; will let us know when non-privileged docs will be 
produced. 

10) Double deletes: will do key word searches through all restored e-mails to locate. 

11) Will FF continue to ID Pequot employees who made decisions: Yes. 

12) Purely personal e-maib: They are producing. 

13) Cut off date for subpoena: he’s going to check to see if production per 
subpoena can be made by 4/1 0. 

14) Order entry times: They are producing a document on an F.xcel worksheet with 
the Eze Castle data. 


I will send confirming letter. 
Gary 
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Fram: Aguirne, Gary J. 

Sene Wednesday, March 16, 2005 12:28 PM 

T ; Hanson, Robert; Foster, HSton; Ribeiin, Eric; Conroy, Thonws; Ivaroiw, Jason; Ptimptoo, 
Scott 

Sub}ece Today’s Pequot meeting 

I will not circulate an agenda for today’s meeting since the focus will on one objective: 
priodtizing the review of the documents, e-mails and instant messaging that we now have 
or will soon receive to get ready for the upooming examinatioa schedule. Who will look 
at what? / 

These documents include those of: 

1) Broadview; 

2) Blue Coat 

3) DJO 

4) Pequot 

Pequot’s breakdown as follows: 

1 ) E-mails now on Icormect; 

2) E-mails about to go on Iconnect; 

3} E-mails that will receive that need to go on Iconnect; 

4) Pljone records going on Iconnect, 

5) Various documents that relate to trading decisions; 

6) Various documents that relate to compliance issues with 204A or 204-2; 

7) Instant messages that arc going on Iconnect. 


Gary 
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From: Foster, H*oo 

Sent: Wednesitav, March 16, 2005 10:59 AM 
To: Aguftre, Gary J. 

Subjecb RE: Pecfiot: key letter conAnning call yseterday 

The emals paragraph ; should you state an er>d dale so that the time period is dear? I know you 
have a catch at at the end statk^ that dates ki suhpoerui govern, tx4 it migtrt be heiptui to dardy 
our urxlerstanding of what was sak) yesterday 


From: ^uitre, Gary J. 

sent: Wednesday, March 16, 2005 10:50 AM 

To: Kreltman, Mark J.; Hanson, Robert; Plimpton, Scott; Ivarone, lason; Foster, Hilton; Conroy, 

Thomas 

Cc Rttwin, Eric 

Subject: Pequot: key letter ootkkmirrg cal yseterday 


For those of you that don’t know, I had a telephone conferciice yesterday 
afternoon with Kevin Hamisch during which wc broke much ground in getting the c- 
mails, documents and other info we have been seeking in this investigation. I have the 
following questions and comments for you; 

Maik and Bob: We need to discuss language in bold below. 

Tom and Hilton; Anything left out or inaccurate below? 

Scott or Jason: Is my tech talk in e-mails OK? 

Dear Kevin; 

1 conftrro below my understanding of the matters discussed yesterday during our 
telephone conference. Since I expect to discuss these matters with other staff members 
today, I would ^qipreciate your prompt response if you believe that I have inaccurately or 
incompletely stated the points below. This also conftims our conference call for 1 1 :30 
tomorrow. 

Initial Investigative Testimony; You expect to inform us today of proposed dates 
for the testimony of rcM employees in accord^e with our conference call last 
Thursday. I expect to have an answer by tomonow whether we agree to take the 
testimony of PCM employees in New York. 

Emails. You slated that the backup tapes containing the e-mails folders for the 
period from January 1. 2001, have been nearly restored to exchange servers. One 
question you raised yesterday is whether PCM must restore all e-mails from these servers 
or only those for twenty-seven PCM employees. Since the e-mails sought by subsections 
C. 10 Ihrougli 14 and C. 18 throu^ C.22 are not limited to certain employees, a review or 
perhaps a search (if wc can agree upon the terms) must be conducted througli all e-mails 
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folders. Further, since PCM’s system did not preserve “doubloKlclctes,” a similar review 
or search must be conducted. 

In response to yonr inquiry, onr tetter of March 14 seeks not only the e-mails 
described in onr Febmary 7 letter bat those songhi by our November 24 letter as 
welL I am preparing a second snbpoeaa for those doenments, in accordance with 
onr Febmary 8 letter. Finally, you informed us that documents considered “personal” 
will not be withheld horn PCM’s produedoo. 

OnSite Questions : In accordance with our discussion yesterday, I have c-mailed a 
list of topics I would like to discuss with OnSite representatives, 

March 21 Conference Call: We will fix a date for this conference call during our 
call on tomorrow. 

Privilege Log: We understand that you will try to set a date tomorrow when we 
can expect to receive the privilege log. 

Items C.18-C.20: Your February 28 letter stated; “We will produce remaining 
non-privileged documents aiul redacted documents upon completion of that review.” We 
are a.stcing that you infonn us tomorrow when you expect to produce these documents. 

Ur xlates to Appendix A to vour January 28 letter: We understand that PCM will 
continue to update the list of PCM employees who were involved in trading decision or 
who had contact with issuers as requested by our letter of November 24, 2004. 

Cut off date for subpoena : The language of our subpoena controls the period for 
which documents arc sought. 

Trading data: PCM will provide an Excel worksheet containing a field for order 
entry times as well as much of the trade data contained on the trade blotter delivered in 
December. 


Cordially, 


Gary J. Aguirre 
Senior Counsel 
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From: Aguirre, Gary j. 

Scnc Friday, March 18, 2005 8:49 AM 
To: llansoo, Robert 
Cc: Krdtman, Mark J. 

Subject: Pequot Tactics to deal with yesterday news 

Given the input from OnSitc yesterday ^impossible for FF to provide 
issuer e-mails by 4/10) and some further thought, I propose the following 
tactical approach to get the e-mails we seek from FF. It also maintains a 
consistent position and undercuts FPs ability to create chaos during the call 
with Paul. Incidentally, I think KJTs inquiry on Tuesday (are we really seeking 
compliaiKC with our 11/24 request) was intended to set us up for the neat call 
with Paul. 1 also think it would get very nasty before Paul if we tried to say at 
this point that FF agreed to produce the issuer e-mails by 4/10. ITic reasoas 
are also stated below. I suggest that we: 

1) Indulge FF by going along with its narrow interpretation (though 
disjiuting it) of the 2/7 subpoena, i.e., that it only calls for e-mails from 12 
POl employees and not issuer c- mails; 

2) Subpoena the remaining e-mails of the 27 P(iM employees with a return 
date of April 25. My 2/8 letter said we would do tliis and OnSitc says this 
timetable can l>e met. 

3) Subpoena the issuer e-mails for production on May 17. Ihis gives FF 
and OnSite 2 months (If we accept FF’s theory of the 2/10 call, it lost 5 
weeks). In the covering letter, we would point out 1) that the 2/7 subpoena 
clearly called for these e-mails, 2) that FF’s statements tliat searches could not 
be conducted has been danfied by OnStte statements on 3/1 and 3/17 that 
they can, and 3) that we arc narrowing the scope of the 2/7 sub|)oena to 
indude only e-mails of investment staff idc-ntiScd in an attachment, and 4) that 
we are providing search terms to furtltcr simplify the process (search terms 
would be ticker symbols and issuer e-mail domains). 

In general, FF claims it docs not have to produce issuer e mails because 1) 
subpoena docs not call for tliera (absurd: subpoena asks for documents and 
definc-s documents to include e-mails) and 2) a conunent made during the 2/10 
phone call (not by me) which effectively withdrew these e-mails from the 
subpoena. By my letter of 2/1 1, 1 suggested tliat Pequot could comply by doing 
key word searches. By its Icner of 2/14, 2/22, and 2/28, FF said key word 
searches could not be done. Neitlier the phone conference of 3/10 not t)ur 
follow up letter expliady challenged FF on this point. Yesterday, I conOrmed 
FF’s position during the call witli Onsite; FF has not taken a single step to 



produce die issuer e-mails, lliey are sucking by their guns that they were 
relieved from complying with the issuer related e-maib at the 2/10 telephone 
call. 


There were some other new and notable input from Onsite during the call . 
First, they could put all e-raads for the 27 IXIM employees identified in, 
response to our 11/24 letter into PS'F format by late April. They also made a 
statement that they have provided FF with 890,000 e-mails, which represents 
about 60%— by my calculation— of the total emails for the 27 PCM employees. 
This means they will produce about 1.5 million e-mails for the 27, almost four 
rimes their estimate on January 18. My suspicion; they have retrieved e-mails 
for more people than they are telling us about I think we need to get these 
guys on the record for two reasons; to resolve these inconsistencies in their 
statements (what have they done?) and to set up grounds for possible subpoena 
enforcement proceeding. 


Your rh«)ughts? 
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From: Agukre, Gaiy J. 

Sent: Tuesday, Matt* 29, 200S 9:19 AM 
T ; Hanson, Robert 
0=RM)e«n,&lc 

Ho 9818 Bob: we need to discuss this tetter 

Bob: 


As i mentioned yesterday, Kevin Haniisch called to give a status report on e- 
mails. Eric was in on the call. KR*s key points were; 

1) April 1 0 deadline. FF claims tfaev cannot comply with the 2/7 subpoena bv 
4/10. 

2) Pcquot emptovee e-mail. FF cannot meet tl)c 4/10 deadline for employee e- 
mails called for by the subpoena (approximately 1/7 those sought by our 
original request). Instead, FF will deliver employee e-mails two weeks before 
exam date (this will not allow meaningful review by us before exam). This 
also links document production to testamony dates. Given current exam 
schedule, this extends deadline Co May 20 for all employee e-mails. 

3) No is.sucr e-mails will be produced until all employee e-mails are produced. 

4) FF will do search through data base, not OnSite. This means any questions 
about integrity of search dead ends into attorney client privilege. 

5) Despite your request during a call last week and ray written request, FF did 
not produce a privilege log. When asked about the log, KR was evasive. 

My suggestiffln; 

1) Send letter bdow; 

2) Track down who (Director, Associate Director) made decision in Bank of 
America Securities that law firm could not indefinitely delay production by 
claiming it bad to review each document. 

3) Develop strategy to get privilege log. 

4) Nudge FF away from idea that it does the search (1 was able to do this with 
Kirkpatrick and the net result were e-mails) 

XXXXXXXXXXXXXXXXXXXXXXXXXXx 


Dear Kevin: 
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1 wanted to get back to you promptly regarding the proposals you made yesterday 
to fiulber moditV the terms by which Pequot Capital Management (“PCM”) may comply 
with our February 7 and March 22 subpoenas. Specifically, during your call, you 
proposed the following modifications to our Mardi 10 understanding regarding our 
February 7 subpoena; 

1) PCM will deliver the e-mails responsive to subsection C.6 of the sul^>oena for a 
particular witness two weeks before his scheduled testimony, and 

2) No e-mails will be produced in response to subsections C. 10 through C. 14 or in 
response to subsections C. 18 through C.20. 

We believe PCM has had ample time to fully comply with the terms of both Feb 7 
subpoena. Accordingly, we do not believe that any additional extensions are warranted. 

You also indicated additional time will be required to comply with our March 22 
subpoena which schedules a May 6 production date. We are willing to discuss a short 
extension of that production date if we are able to agree in principle how the review can 
be expedited. Until then, the May 6 date remains in effect. 

Your cooperation in this niatler is appreciated. 

Cordially, 


Gary J. Aguirre 
Senior Counsel 
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From: Agmrs, Gary }. 

Sene Wednesday, AprI 13, 2005 8:20 AM 
To: Hanson, Rob^ 

SKiiijecb HO 9618: reissuing the subpoena for issuer e-maits, Patel and Onsite Subpoenas, ewtd 
more on 204 Issues 

Bob: 


It’s hard to keq> the entirety of this case in mind wbea we have our discussion 
how certain tactics may advance the case. So, I would like to retura to one of the issues 
we discussed yesterday. While there is much evidcixx and conduct by F7 suggesting they 
are withholding e-mails, one particular position taken by FF along with FF, Pequot and 
OnSite leaves no doubt. I am referring issuer e-mails which were called for by 
subsections C. 1 0 — C.I4 of our attached 2/7 subpoena (which defined documents to 
include <»-mails and instant messaging) as well as our 1/3 letter request (see attached).). 
Similarly, subsections C. 1 8 through C.20 call for compliance reltaed e-mails. 

(Xu efforts to get or pin down FF regarding these e-mails have been ongoing 
since January 3 request. I have attached the e-mails that explicitly deal with the issue. 
Two one authored by Mark. The rest are mine. You and 1 worked on the last one which 
simply asked FF to notify us of their position by 2/5, which they did not. It read, ‘ C.IO- 
C,14 and C.18-C.20 E-mails: Your letter of April I reads, “In your March 29 letter, you 
state that 1 proposed ‘PCJM be excused from producing e-mails called for by subsections 
C.IO through C.14 and subsections C.18 through C.20 until all e-mails refenod to in 
paragraph 1 above have been produced.’ I did not make any .such request.” I am 
requesting a clarification. Has PCM now decided to produce the above e-mails by tltc 
Apnl 10 deadline pursuant to our March 10 understanding? If not, please advise us of 
your position in this regard by the close of business on April 5 ." FF ignored it. Tliey do 
not want to tell us their theory for refusing because it can be easily cured. 

However, both KR and OiSite have told me nothing they have done nothing to 
produce these e-mails when we last spoke. 

Tliese are by far the most important c-mails since they relate directly to the SRO 
referrals that are the subject of this action. 

I rccoinmciKl the following: 

1 ) Subpoena again the issuer e-mails, but without using the term 
"document,” with its definition to include e-mails; 

2) State in cover letter that they have made claims from time to time that 
they did interpret prior sut^>ocna to include. Wc disagree, but avoid any 
further confusion we will subpoena again. Mark had suggested we do 
this earlier, but it go superseded by Paul’s call 

3) Subpoena Patel (1 have asked FF to accept service) and OnSite (would 
like lo discuss further). 
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4) I beiieve these are both critical, but suggest that we get Patel nailed 

down first and then go alter Onsite. 

Where does this fit in with Bank of America Securities, Section 204, and 
204(aX3) and 204(aX7)? FF‘s refusal to produce triggtxs 204, if it has been done 
correctly. Further, C. 14 asks for the following, “Any note, report, analysis or 
other document considered by the trader, account manager or any other person 
who participated or was otherwise involved in the decision to trade in the 
securities of the fouitren issuers specified in Appendix C which document was 
prepared, circulated or generated during the specified trading period for each such 
issuer on Appendix C.” This is exactly what was covered by Rules 204-2(aX3) 
and (7) if my take on Zion Capital is correct If Zion docs not help us on the 
Rules, the e-mails exist and thus 204 is operative. 

m call you later. 


Gary 
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Fxca: Hanson, Robert 

Sent; Monday. April 11, 200S 8:i3 RM 

TO: Aguirre, Gary J. 

Subject: Re: Getting through the FP nonsense 
Some preliminary thoughts, 

Nhat would be the basis tor obstruction of justice? Do we Jcnow the 
specific time periods of the missing tapes? How do we know sanberg 
made the trades? What makes us think that they use e-mails to trade? 

I would write a memo from you to paul and nark about the missed 
deadline and then follow up with a detailed letter to £f, including the 
last minute production. 

Sounds like a good idea to talk with the internal it people at peguot 
though at first impression not as interested in vendor testimony. 

Don't understand the chase e-mail situation fully. Is he someone we 
asked for all e-mails from? 

A nemo laying out our basis for 304 violations would be helpful before 
the meeting-- that way we have something to review and then discuss. 

Again, just preliminary thoughts, subject to revision with new 
inComation clarifying the points you made and/or my understanding of 
them. 

Sent from my BlackBerry Wireless Handheld 


Original Message- 

From: Aguirre, Gary J. 

To; Hanson, Robert 

Sent: Mon Apr 11 17:41:12 2005 
Subject; Getting through the PP nonsense 



Fried Prank continues its “no holds barred* strategy and tactics to 
frustrate our investigation. They have ignored the 4/10 deadline Paul 
gave them on 3/ 10. Soa»e of the actions by FF and Pequot stay have 
crossed the line to obstruction if justice, and the deadline he gave 
them. 


Compliance related documents and e-mails 

I originally requested these documents in November and again in 
January. I subpoenaed them and then requested them six more time, 
including my final letter on 4/6 (see attached) . Two boxes of documents 
were finally delivered to the Cosmission late Thursday afternoon and to 
my office about 20 minutes before the examination of Pequot's 
compliance officer. These FF games cause much wasted time. I must 
carefully review the files to see If the docs are there. If they're 
not, I send a letter. I still have to review the docs they have 
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produced to get ready for the exan. Hheu the docs get to my office 20 
minutes before the exam, I cannot review them before I examine the 
witness . 


02-Heller Financial 


There are approximately 12 to 15 tapes containing e-mails requested by 
our Hoveait>er letter and our subpoena which have vanished. Twelve 
involve the Mew York office during 2001, a large chunk if not all the 
backup tapes for this office for this year. More than likely, these 
would Include e-mails relating to OK's acquisition of Heller Financial, 
which was announced on July 1. One QE officer already went to prison 
for divulging insider info in this scatter. Pequot's had a $6 million 
dollar profit on extraordinarily well tifsed trades. But what sukes it 
even more interesting are the following: Ml trades were directed by 
Arthur Samberg, founder and primary principal, without help froai any 
Pequot staff person. Samberg also claims he had no contact with OB or 
Heller before executing the trades, a violation what he told the media 
was his customary practice. OB'S counsel told me last week that Fried 
Frank has contacted them to Inquire if we had subpoenaed documents 
relating to this transaction. 


Employee e-mails (subsection C.6 of our 2/7 subpoena) 

Pequot take's the position Chat the 4/10 deadline means nothing for the 
C.6 e-mails, e-mails of Che employees it identified as the decision 
makers. Rather, it will produce these e-mails 2 weelcs before each exam. 
This makes Paul's sAlO deadline meaningless. 


Nhac is Pequot delivering 2 weelcs before the exam? 

The Chase •e-maHn" arrived last week, two weeks before his exam. Me 
got two boxes of what looks like medical textbooks. To the extent Chat 
%re get e-mails, most are not in time frames or individuals sought by 
our subpoena. So, what are the sending us. The backup tapes containing 
the e-mails we sought by our 11/24 letter are in 150 backup tapes. 
Pequot gave OnSiCe over 600 Capes. Just as PF gave us hardcover fill in 
January, they are doing the same now with e-mails. It sounds goods: we 
gave you hundreds of thousands of e-mails. 


E-n>ailB responsive to C.10-C.14 and C.IO to 20. 

So far Pequot has not produced them and has not responded to my letters 
inquiring why. These are by far the most relevant e-mails. 
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I>ack of e-mails or documents relating to trades in issues. 

He see few to no connunicatione directing trades to be executed. Are 
they being withheld like the conf>liance documents? By the way, please 
see my e-nail on Zion Capital: it may give new life to 204 -2 (a) (3) and 
(?) . 


Privilege log 

Kone produced despite repeated requests. 


So what do we do: 


Preliminary Step 1? 


He have had success getting documents from FF only when got then nailed 
down and risks of non production outweigh the rislts of production. The 
same is also true in reverse. To pin them dotm, we need to take the 
exam of Shash Patel, the internal Pequot IT chief, because he collected 
all e-mails, discovered missing e-mails, and is the author of the 
Pequot theory why they are missing. He could tell us what was delivered 
to Onsite . 


For many of the same reasons. He need to take OnSite's exam. For which 
Pequot employees have they retrieved e-mails? How many retrieved? Have 
they kept a log? This puts us in a position to )aiow what went into 
Pequot and compare it with what's coming out. 


Prelimlnai'y Step 2 


I intend to set a meeting next Monday to evaluate BOAS application to 
the facts here. Gene (oc) and Barbara (IM) unequivocally agree that we 
have access to all Pequot's existing records under 204. Section 209 
makes each violation expensive, $50,000 a piece if not willful or 
$250,000 for each violation Further, l have found a case, Zion Capital 
Management, favorably addresses both issues I sensed were a concern to 
IM. Kevin O'Rourke also expressed some interest in this approach. 
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FitNn; Aguirre, Gary 3 . 

Sent: Friday, Ajml 22, 2005 10:45 AM 
To: HatKotv Robert 
Cc Kretman, Marie 1. 

SUbiect: RE: Countering FPs game plan 

Bob; 

I agree that is the next step, but I thought it tnight be helpful to give you some time before 
Monday to mull over what seems to be FF’s game plan. 

Gary 


#rom: Hanson, Robert 

Sent: Friday, 22, 2005 10:40 AM 

Toe Aguirre, Gary 3 . 

Cc KreRman, M^ J. 

Subject: RE: Countering FF^ game plan 

When you get back in the office. I would like to work wilh you and prepare an executive summary 
of where we are with Paul. 

Let me know it that works for you 

Thanks, 

Bob 


From: Aguirre, Gary J. 

Sent Friday, April 22, 2005 10:03 AM 
To: Hanson, Robert 
Cc Krettman, Mark 3 . 

Subject Countering FPs game pbn 

I am becoming nxrre convinced that wc should now focus all energy and 
examinations on getting e-mails and other relevant documents fitMn Fried Frank. 
The investigation of the underlying insider trading case should be deferred until 
wc have them. 

Please excuse me for waxing philosophically about Pequot, but that’s Ujc level 
where 1 believe the aitalysis must begin. Pequot sees itself as a wholly umegulated 
entity tunning free in the fiitancial markets. It believes its registration as an 
investmetU adviser is pretty much meaningless, since these regulations don’t 
really apply to it They were designed for a conventional investment adviser who 
provides “advice” to its clients. Accordingly, unlike other financial institutions 
handling the public’s money, it need not maintain records bow and why it made 
trading decisions. If it did creale thc,sc records, they were created inadvertently 
and just a,s inadvertently can be deleted. This seems to be the umpoken policy that 
guides Fried Frank in its efforts to thwart this investigation. From FF’s point of 
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view, the worst case scenario is that we sock to enforce our subpoena, which is 
highly unlikely given recent history. If we do bring the action and prevail, they 
pay a thousand dollar find and turn over the records. So wliat's the point of giving 
up any damaging documents so long as there is the option of hanging on to them? 

Until we have the relevant c-roails and other documents that relate to the trading 
decisions in issue, we can do nothing more than pin down Poquot’s portfolio 
manage to a story. Those stories will be vague where they need to be and 
precise where supported by fiavotablc documents that FF im prodneed. 
Meanwhile, we will not lay a glove on Pequot players who made the trading 
decisions. I believe this is also part of FF’s strategy. Here’s what I sec coming: 
Stanley Sporkin sits through the exam of Jerome Giase, the pottfoUo manga that 
made decisiems to trade in DJO. Simx FF has produced only one relevant e-mail— 
a good one for Pequot, Chase looks clean. Sporkin become an advocate that 
Chase and the Healthcare Group are clean. But Sporkin and Weil Gotschall arc 
only one of six new law firms FF brought in. In June, the six law firms plus FF 
become chorus to Paul or furtha up the chain: Pequot and its players are clean. 
We say. but they did not give us all their documents. They counter we gave Staff 
500,000 e-mails aixl other documents. 

At a very basic level. Bank of America Securities offers a lesson hac. At some 
point when you arc bogged down in getting the documents in an insida trading 
investigation, you stop Uk undalying investigation and focus your enagy on 
gating the documents. I believe we have reached that point. We are at the perfect 
point to say “enough is enough.” We have now had full production for four 
Pequot employee scheduled for exams, according to the way FF sees tlie 3/10 
agreement. Here’s what FF has done; 

CuUct (compliance offica): Despite our request that goes back to Novemba, 
specific language in our subpoena, and a half a dozen or ntorc letters seeking 
documents related to Cutla’s exam, they held back producing the key dociunents 
until the ni^ before the exam. They arrived at my office 20 minutes befae the 
exam. Further, thae is little reason to believe these arc all documents or cvai the 
most relevant. 

Giase; One relevant e-mail produced. The most relevant documents produced the 
day before the exam. Key periods of calendar have vanished, but FF’s IT experts 
are on the trail of Qiase’s calendar. What happened to April 10 or the two week 
minimum? 

Grecna Exam: Scheduled for Thursday, but cancelled. No DJO e-mails before 
exam and no calendar. 

Sambag: CD of e-mails delivered on 4/19. Samberg made decisions by himself 
on Heller Financial. Not a single relevant e-mail relating to these trading 
decisions. 
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Addcd'to the above of course is FF’s general failure to live up to the March 10 
understanding with Paul. 

I think we should now focus all energy on FF's failure to produce documents per 
subpoena and earlier requests. I am sdll awaiting feedback from OC and IM on 
204 and 204-2, but wc may wish to proceed on existing analysis of those sectioos. 


Gary 
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From: Hanson, Robert 

Sent: Tuesday, April 26, 2005 5:24 PM 

Te: Aguirre, Gary ). 

Suiiiect: R£: Mi^ng (apes 

Nor bad for a day's worit 


FronK Aguirre, Gary X 
Sent: Tuesday, Apr* 26, 2005 5:24 PM 
T : Hanson, Robert 
Subfect: RE: MteJng tapes 

They bought from July 2 to July 27; anrKtunoement oo July 30; and sold on July 30 for 
SI 6.7 million profit. 


Gary J. Aguirre 
Senior Counsel 
Division of Enforcement 
Securiti es and Exchange Commission 
Phone :< 

Fax:j 
maillo:! 



From: Hanson, Robert 

Sent Tuesday, April 26, 2005 4:21 PM 

To: Aguirre, Gary J. 

Subject: RE: Missing tapes 


When did they got in to Hotter? 


From: Aguirre, Gary X 
Sent: Tuesday, April 26, 2005 4:14 PM 
To: Kreibnan, Ma^ J.; Hanson, Robert 
Subject: Missing tapes 

I have pasted beiow some interesting excerpts from Irarrscripl of the testimony of 
Lawrence Cuder. Pequot's compliance officer, regarding me nwssmg tapes. His number of 12-15 
tapes was only a guess of at the total number of missing backup tapes. However, his attorney, 
Robert Cutter, (old me Culler would be prepared to testify regarding the missing and I told him 
what t would be askirrg about. In short, the 12-15 missing tapes is Hieiy on the low side. Also, this 
number did rrot indude urtreadabte tapes. The lime period of Ihe missing tapes was from May of 
2001 through May or June of 2002. Peguol got in arid cut of Heller Financial in July of 2001 . 


9 Q Okay. Let me rephrase that Were they at from 

10 one office, or were they from muftipte offices? 

11 A I believe they were from different offices. 
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12 Q Okay. Was there any single office wfikii seemed to 

13 have a larger number of missing tapes than the other offices? 

14 A Yes. 

15 Q Whld) office was that? 

16 A The New York office. 

17 MR.ANEU.O; One moment 

18 MR. AGUfRPE; Let the record reflecf that 

19 Mr. Cutler and his counsel are corKultiirg. 

20 (The wftr>ess confers with counsel.) 

21 BY MR. AGUIRRE: 

22 Q Are you finished consulting with your counsel? 

.23 A lam. 

Q 6kay. What did Shash tel you about missing tapes? 

9 MS. STRAUSS: ArxJ just to be clear, excluding any 

1 0 conversations with Shash that wore also in the presence of 

1 1 courrsd and wHh counsel. So just think about those 

12 conversations you had with Shash that were not conversations 

1 3 together with counsel. If you can do that 

14 BY MR. AGUIRRE: 

15 Q Was counsel always with you when you spoke with 

16 Shash about this rrwtter? 

17 A No, 

18 Q Okay. I want you to focus on the conversations 

19 with Shash. Did you ever just ask him in a dialogue between 

20 the two of you or other people from Pequot whether there were 

21 any missing tapes? 

22 A Yes. 


23 Q Whaf did he left you? 
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24 A Thattherewere tapes - there wera a f 0 w tapes 

25 tttat were missing or there was some tapes that- 1 beiiove 

1 that were either missing or not readable. 

2 Q Lefs take the missing tapes first. How many 

3 missir>g tapes? 

4 A Generally, I mean, I don't have - probably. I'm 

5 gaessiag, somewhere betweea 12 and IS tapes, I would assume. 

Q And going back to my last question, a larger number 

21 of those were missing from the New York office than other 

22 offices; is (hat right? 

23 A That's correct. 

24 Q Do you remember how many missing tapes there were 

25 from the New York office? 

1 A Approximateiy 12. 

2 Q Do you have any undorstarKfing of what time period 

3 was covered by those 12 missirrg tapes? 

4 A Yes. 

5 Q What time period? 

6 A I believe K was somewhere around May of *01 

7 through May or June of *02. 

8 Q Now. the tapes that were missing from the New 

9 York - the missing tapes that we have attribuled to the New 

10 York office, is it your understanding that those tapes would 

1 1 have related to e-mals either oommg into or - to or from 

12 Pequot employoes in the New York office? 

13 A That is my understarxjing. 

14 Q fs anyoTM trying to track down those tapes? 
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15 A I believ© they have Wed to track down those 

16 tapes. 

17 Q Are they siai searching, or has It been decided 

18 that the search has oonUnued long enough? 

19 A I befieve they have ceased the search at this 

20 point. 

21 Q Is Were any exptanabon where the tapes are 

22 missing? 

23 A Ocdy speculation. 

24 Q Wen. has anyone discussed - have you had any 

25 discussions with anyone other than your attorneys about the 

1 misslr^g tapes? 

2 A Shash. 

3 Q And what have you and he discussed about the misses 

4 tapes? 

5 A Basically, that it appears that the tapes that were 

6 being utlized as the source of backi^ infonnation were 

7 overwritten during that period of time. 
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RxMn: Aguiire, Gary J. 

Sent Friday, May 06, 2005 12:06 PM 
To: Hanson, Robert 
Subfecb HO 9818 

When’s a good time for you to talk? 

I believe the key points of Samberg’s testimony are 

1) His reason for buying Heller Financial boils down to: 

1 ) Economic factors were convergmg positively for Heller; 

2) Heller had 10% growth rate and analysts thought this would continue; 

3) Analysts and media saw Heller as acquisition target 

2) He cannot recall disctissing HeOer Financial with anyone at Pequot before 
investing $40 million. This is curious because Pequot had people that followed 
credit m^ets and. in general, the best brains money could buy. “Was there no 
one at Pequot whose counsel you valued on the Heller purchases?” His answer 
was basically no. 

3) Cannot recall discussing with anyone from Heller or GE and no c-mails/docs 
relating to any contacts. This is contrary to the way Pequot does business. 

4) Cannot recall discussing with anyone outside Pequot and no e-mails/docs. Also 
contrary to the way Pequot does business. 

5) Claims he saw some analyst's article and news suggesting Heller was GE target, 
but cannot ID any articles he saw. New^aper article a couple of years before 
quotes Samberg saying he docs not consider Wall Street analysts. Further, his 
testimony suggests that his attorneys spoon fed him his current line. When 1 began 
breaking down the reasons be bought Heller, he eventually said there was nothing 
about Heller (hat caused his decision. It was actually what was going on at 
Pequot. 

6) Bottom line: his current story is backed by nothing that has been produced and 
makes no sense. 

7) How far will Fried-Frank and Wachtell-Lipton go to create Samberg’s story? 
During a call, Martin (Wachtell-Lipton) told me conaetc version why Samberg 
bought Heller: Samberg saw the WSJ article, saw an analysts report, did some 
technical analysis, and relying on his experience, decided to buy. I questioned 
Martin about this tale and his answers made no sense. The story was dropped by 
the time Samberg testified. My point: these guys will create the evidence to 
support a story. 1 think Fried Frank and Wachtell Liplon have cooked up the 
entire story that Samberg gave us and then showed him the research that 
supported, which be parroted back during his testimony. 


The keys to Samberg: 

I ) We kiKiw GE decided to go aiiead with Heller in May 2001 and Samberg 
made his buy about six weeks later. We need to focus on Samberg’s calls, 
e-mails and instant messaging during this period. I am unconvinced we 
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have all of them. I know we don’t have his instant messaging which he 
says he exclusively used to communicate with inipoitant people; 

2) SambergideotiSed several people he could have talked to during tftis 
period. B<^ Hilton and I think this may have been his way not to perjure 
himself. One was with Menill. MeniU knew about the acquisition in May 
2001 . it also received 3 times more ($16 miUion soft and cash) in 
commissions than any other Pequot as any other B-D in 2001 . 

3) In general, ! think Samberg could be a bonor.show for Audrey, He is not 
used to being told what to do or say and therefore is not very coacbable. 
His arrogance also shined through during his examination. For exan^le, 1 
asked him if Pequot uses due diligence to research a stock before buying 
it, and used GE as an example. (Why? If you have a due diligeoce policy, 
was it followed when you purchased Heller?) He gave ooe a lectnre why 
(hie diligence has nothing to with Pequot's decision making, and baac^y 
said GE was not concerned with Pequot’s due diligence. I have a lengthy 
Pequot memo, given to Pequot’s investors, describing bow it uses due 
diligence in making its investment decisions and a specific due diligence 
statement that Pequot gave to GE. 


Gary 
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From: Aguirre, Gary J. 

Sent: Monday, May 09, 2005 4:54 PM 
To: Fkrsctiutz, te^ 

Cc Kreftman, Mark J.; Hanson, Robert 
SUbJoOb Request for Contract Paralegal 

Ili Leslie; 

By this e-maiL I request that a contract paralegal be appointed to this maoer. I summarize 
below the multiple factors which I believe justify such action. In this matter. Staff is 
investigating 1 8 possible insider trading matters-all referred by SROs after they 
conducted their own investigations. The trading under investigation was done by one of 
the largest hedge funds in the US. Hie case is evolving into one of the largest insider 
trading investigations in recent years. 

The volume of electronic and hard copy documents being produced in this matter ranks 
as one of the largest in recent Commission history. I have currently subpoenaed 
electronic and hard copy production from 21 parties to the investigation. Cumulatively, 
they have produced approximately one million hard copy and electronic pages. At this 
point, I expect over four million documents to be produced in this matter. Those 
documents must be reviewed and organized to be a factor in this investigation. 

In its letter of April 29 (attached), the law firm representing the hedge fund, just one party 
to tlic investigation, states that it is now producing 80,000 electronic records and 300,000 
pages per week. The letter goes on to state that it has 5 partners, 15 associates, 4 
paralegals and 35 contract anomeys working on this matter, a total of 59 attorneys and 
paralegals from one law finn. According to the letter, ilie contract attorneys are working 
6 days a week, 10 hours a day reviewing documents. 

in addition to the law firm representing the hedge fund, there are 6 other major law firms 
representing the hedge fund's employees. All of these law fimis have produced or are in 
the process of producing voluminous additional electronic and hard copy documents. 

Each of the law firms has several attorneys and, we believe, additional paralegals 
woiking on this matter. 

In addition to the hedge fund and its employees, there are 1 7 other parties producing 
documents. These parties include some of the largest corporations, e.g. General Electric, 
in the US and are naturally represented by some of the largest law firms. Last week alone, 
I received 1 2 boxes of documents and 24 CDs of electronic documents, over 100,000 
documents. I was unable to review these documents since 1 was in New Yoik taking 
testimony. Further, almost all arc “rolling productions” pursuant to currently outstanding 
subpoenas and thus the document production will continue during the next 3 months. 

Over the next 10 days. I will be issuing additional subpoenas to new parties calling for 
the production of documents. Hence, the document production per week will likely 
increase. 
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As with other insider trading case^, it is aocessaiy to establish contact between the 
su^yected tippers and tippees. Finding telephone contacts at critical dates and times is one 
of the traditional ways of establishing the link In this case, we are dealing with 21 
institutiofis and thus the task of reviewing phone records is an enormous one. 

foaddidon to the above factors, the organiiatioo of documents in this matter is cridcal 
because I am working with staff members outside of my branch and outside the Division 
of Enforcement, which include OEA, OC, IM. IT and Market SurvcillaDce. Other staff 
members must have access to these documents and hence they must be organized in a 
way that fliey are accessible to others. 

I am the only full time staff member assigned by my AO to this matter. I have requested 
the assistance of our assigned paralegal, but she is backlogged with other matters. A 
senior staff member fiom a different seetkw of Enforcement h^ provided some 
assistance with document review, but be will not be available in two months. As of today, 
1 undecstaitd another attorney will be working vrith me on this matta. 

My other re^nsibilities in the case prevent me from dedicating my full dme to the 
review of documents. Among these respoosibilides are the following; 

inidadng and re^nding to all correspondence, including investigative 
correspondence, with the 24 law 6rms involved in this matter, 
preparing for and taking the numerous testimonies of the employees of the parties 
to this investigation; 

working with our IT staff to correct the frequent deficiencies in the electronic 
data submitted by the parties to this investigation; 
preparing status reports to ray superiors at the Commission; 
communicating with and coordinating the investigation with staff merabers from 
other offices and divisions of die Commission, including Market Surveillance, 
OEA, IM, OC and rr. 

Time period; I would expect the time period to be approximately 4 months. We would of 
course prefer that someone begin as soon as possible. We expect that the voluminous 
hard copy and electronic document productioa will cootinoe over the next 3 months, and 
it would likely take an additional month to organize and review those documents aflcr die 
last delivery. 

Thank you for considering this request. 


Gary J. Aguirre 
Senior Counsel 
Division of Enforcement 
Securi ties and Exchang e Commission 
Phone;r 
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From: Aguirte, Gary }. 

Swit: Tuesday, May iO, 200$ 10:36 AM 
To: KreKman, Marie J. 

Sut^oct: RE: HC)9818: A reoammended approadi to take vdth FF 

Yes 

Gary 


From: Kreitman, Mark J. 

Sent: Tuesday, May 10, 2005 9:54 AM 
T : Hanson, Robert; Agubre, Gary 3. 

Ca Eichner, Jim 

Subject: RE: H09818: A recommended approach to take Mrith FT 
yes 


From: Hanson, Robert 

Sent: Tuesday, May 10, 2005 8:37 AM 

To: Aguiire, Gasy J.; Kreitman, Mark J. 

Cc Eichner, Jim 

Subject: RE; H09818: A recommended approach to take with FF 
Can we fT>eel at 1 1 :30 to discuss? Thanks. 


From: Aguine, Gary J. 

Sent Tuesday, May 10, 2005 8:09 AM 
To: Kreitman, Mark J.; Hanson, Robert 
Subject: HOW18: A recommended approach to take with FF 

Bob and Mark: 

I outline below my thinicing how wc should proceed with Fried Frank in 
connection with e-mail produeboo.' The simplest itud safest solution bom our 
standpoint is to get ail e-mails and instant messages for all investment, trading and 
research staff from 1/1/2001 through the present. I think we should stick to this 
position unless FF demonstrates that it is unworkable. 1 summarize below hoe I 
get to this position. 

1 have also attached two Excel ^readsbeets which summarize the documents we 
have received. The shorter one summarizes the documents we have received from 
the six law firms who represent Pcquot employees. The other summarizes the 
documents we have received from FF since last November. I have highlighted the 
documents I have not yet reviewed or even organized. Contrary to the agreement 
struck with Paul on March 10. we have been inundated with last minute 
productions by FF and the six other law firms. 
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1) Issuer relate e-mails: Everyone agrees that a key word sean^ can and will 
be done, but disagree over the imiveise that will ^ searched. We proposed 
on March 22 letter that the univocse include all investment, reseat^ and 
trader staff, approximately 110 positions for a one year trading period for 
each of die 14 transactions we are actively investigating. As a practice 
matter this would cover all e-mails from 1/1/2001 through 7/31/04. To 
understand FF’s offer, you must understand Pequot's structure. “Analysts” 
^itfolio managers) follow a narrow class of stocks, e.g.. Chase follows 
me(tical devices companies. Chase is part of broader groiqr, tire Health 
Group, headed by what Pequot calls a “portfolio manager” (which is really 
monitor). FF has proposed that that Pequot use each group as a mini 
universe, which would be searched using key word terms related to the 
particular issua-. Bottom line: This would be about I/IO the size of our 
universe. FF has also proposed that we do ixit include “Research Siqiport” 
staff. I think we should stick with our universe, which would be 
approximately 2.9 million e-mails, assuming the average daily e-mail 
volume of r^rproximately 30 e-mails and that we do not include the Andor 
people who broke off from Pequot in 2001 (but not yet 100% sure second 
assumption is a good idea). My guess is that Pequot has produced about 
800,000 e-mails, but that number should al least be cut in half because of 
duplicates. The real question is whether we want them to conduct key word 
searches or turn over the universe (sec next). 

2) Do we do the search or ask for the universe? Here are the pros and cons. 

a) Pros for getting the universe: If we ask for the universe, we can 
obviously get more and more creative with our searches. Doing 
searches is a process: the results of one search suggest the next one. 
Also, FF says it wishes to do the searches. For this reason alone, I 
would get the universe so we can do the searches. 

b) Cons: If we get the universe, FF will claim that it has to do a 
privilege review of each document, the real cause of the production 
delay. However, I think there may be a simple solution that makes 
more sense now than before. In Bank of America Securities, the 
Commission eventually demanded that BOA conduct a search to ID 
the privileged docs and turn over everything else. FF has tells me 
they now have a 5 page list of attorneys. Why not pull out the e- 
mails to or from these attorneys for privilege review and turn over 
everything else? I bet we could get Sporkin to lean on them to do 
this? One rub: FF is claiming attorney client privilege for some docs 
where an attorney was not involved. I asked them to bring these 
docs to the last session of Samberg’s exam, since he sent one of 
these “privileged” e-mails to another employee. 
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3) Trader related e-mails. TBese are die e-mails that are called for by 

subsection C.6. We initially asked for 4 years for each person involved in 
the trade. Our 2/7 subpoena narrowed it to one year and 11 people, but we 
said we would serve a later subpoena that sougjit the rest. Our 3/22 
subpoena did just If we ask that FF deliver the issuer related universe 

above, as opposed to doing a search, the trada related e-mails would be 
almost swallowed in that production, excqrt for the period a to 7/31.2004. 
We have four new refertr^ that we need to take a look at that would extend 
die time Same through 2/28/2005. Would it not be a better solution to 
propose that they give us all e-mails for the investmmt stafif from 1/1/2001 
through 2/28/2005? 

4) Privilege Log: Audrey says dicy may have up to 10,000 documents to or 
ton some 5 pages of attorneys. They would like us to agree that they need 
not produce a privilege log for certain types of attorneys, e.g., patait. 

5) Samberg’s Instant Messaging; Samberg said in an e-mail (2003) that he 
only used IM to communicate with a certain group of people. If they have 
these IMs, they have not been produced. 

6) Compliance related documents: these would automatically be produced if 
we included the comphance people in the universe of documents that 
should be produced. If we don’t get all e-mails, think the search words 
would have to be the names of people who would logically be involved in 
compliance related issues. I know who some are but not all. 

7) Shea (?) letter: Audrey told me the other day that they could not locate e- 
mails for the period from 9/2000 through 1/1/01 and could we begin with 
1/1/01. The discussions re Heller did not begin until May, so 1 said yes. Bob 
told rhe about the letter we send re limiting scope of documents where it’s 
proposed by party being investigated. We may wish to send one to Audry 
and include this point 


Gary 
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Ftam: fiigukre, Gary J. 

Sent: Wednesday, May 18, 200S 4KM PM 
To: Hanson, Rob^ 

Subject: RE: Pequot 

Yes. 


Gajy J. Aguirrc 

Senior Counsel 

Wvision of Enforccinent 

Securit ies and Ex chamge Commission 

Phoner^BHBHBI 


From: Hanson, Robert 

Sent: Wednesday, May 18, 2005 3:41 PM 

To: Knettman, Aguirre, Gary J.; Ribeiin, Eric 

Subject: Pequot 

Like to meet and brainstonn about GE/Hellef. Does 4:30 work in Mark’s office? 
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From: Aguirre, Gary J. 

Sent Friday, May 20, 2005 10:02 AM 
To: KreAman, M^ 3 . 

R£: Pequot imnedi^ goal 

Thanks. 


Gary 


From: Krellman, Marie J. 

Sent Friday, May 20, 2005 9:55 AM 
To: Aguirre, Gary ]. 

Cc Burger, Paul; Hanson, Robert; RIbeiin, Eric; Foster, HIton; Eldiner, Jim; Conroy, Thomas 
Subject: RE: Peoiuot Immediate goal 

Sounds like Gary’s sirartegy outsmarted {or terrified) Audrey and is resulting In 
real progress. Excellentt 


From: Aguirre, Gary J. 

Sent: Friday, May 20, 2005 9:49 AM 

To: Kreitman, Mark J.; Hattson, Robert 

Cc RibeVn, Eric; Foster, FUlton; Ekhner, Jim; Conroy, Thomas 

Subject: Pequot kivnediate gr^ 

I will be working out details on subpoena production with Audrey today and 
Mornlay. 

The bottom liirc: 

1) March 22 subpoena. E-mails for 27 Pequot employees immediately, 
remaining 7 within two weeks. Not produced: 200,000 being held for 
privilege review. I will get criteria used by FF for attomey-ctient term 
search on Monday, including names of attorneys on list. I expect to cut 
this down to something realistic during Tuesday phone call. Have some 
issues to work out with our IT staff. 

2) February 7 subpoena. Three types of c-mails sout^t: issue related, trader 
related, and compliance related. Trader related pr^uced during week of 
May 6. Issuer related and compliance related was the tou^est nut. 
Relevant c-mails will go up on Iconnect as we designee: 60 employee 
years of e-maits per month until subpoena satisfied or we call it off. We 
can do this weekly as case development dictates. Again, the tricky part is 
privilege material which I am dealing with on Monday and Tuesday. 


Gary 
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Hanson, Robert 

Sent: Tuesday, May 24, 2005 11.-06 AM 
T : Aguirre, Gary J. 

Sul^ect: R£: Draft of letter re PCM email producboo 
See attached on our poUcy for inadvertent production. 


From: Aguirre, Gary J. 

Sent: Tuesday, May 24, 2005 9:21 AM 

T<K Hanson, Robert; Foster, HatDti; Rlbein, Eric; Bdwier, Jim; ORoutte, Kevin; Ivarooe, Jason 
Oc fOettman, MarK J. 

subject; Draft of letter re PCM emal production 

I am attaching the final draft of my letter to Fried Frank dealing with e-mail production, 
with the exception of a provision dealing with the compliance officer's e-mails, an issue 
that I will try to pin down this morning. 

Apparently, as suspected, FF has produced very few (500 at most) of the 50,000 e-mails 
to or from the PCM's compliance officer called for in different ways by our 1 1/24 letter, 
three subpoenas and numerous letters, Audrey is digging in her heels on this point. 1 
suspect these e-soroe of these tnaib relate to books and records violations as well as 
internal PQ investigations dealing with insider trading. Howcvct, these arc not our first 
priority. I’ll send a long an update on this issue after I speak with Audrey this morning. 

In general, 1 think this is a big step forward, but there's another one coming up. I see 
Fried Frank’s strategy as giving up the outer Castle wall and retreating to the inner one 
(claims that over 200,000 c-mails, including the 50,000 mentioned above, must be 
reviewed for privilege). 

Bob: I need to get the guidelines again relating to the return of inadverlently produced 
privileged communications. 

Jason: I have a question for you in the draft and 1 would also like to work with you today, 
if you have a little time, on the letter that deals with security. 

Eric: I left your marked up draft at the office, so I will incotporate your edits when I get 
in this morning 

Jim: This document will impact all aqiects of this investigation and would appreciate 
your comments although I understand it’s pretty new. 

Hilton: any thoughts? 

Gary 
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Fran; Aguirre, Gary J. 

Sent Tuesday, May 24, 2005 1:37 PM 
To: Hanson, Robert 

Sui^ocb Subpoerun awaiting your approval 

These are subpoenas that I forwarded Monday that still have not gone out. 
Gary 



AOL&Aaxwna Sanbeig SUBPOENA Saotegoover Sanberp SUBPOENA Reuters 
attadnwLdx ATTACMtSiriLclK: adoc ILdK SUeP0e4A.doc 


n @ @ @ 

Reutersoover Rauterssuhpoena AOtCowr.doc AOL SUCFOe4A.dcic AOLStbpoera 

Mter.doc iKachnerR.doc attadmcoLdoc 
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From: Hanson, Robeit 

Sant: Wednesday, May 25, 2005 8:30 AM 

To: Aguine, Gary 3. 

Sut^ecb RE: Subpoenas on Btoombeng, AOL and Reuteis 



Fbom; Aguitre, Gary }. 

Sant: Wednesday, May 25, 2005 7:14 AM 
To; Hanson, Robeit 

Subject: Subpoenas on Bkxjmberg, AOL and ReuteR 

Can I see the documents that raise the privacy concerns? I would like to resolve this 
issue, since there could be something in the Bloomberg IMs for the critical Heller time 
firame. 

Please keep in mind that we have an e-mail in which Sambcrg says be only 
communicates with a certain group of people by some form of EM. Sambcrg's IMs were 
subpoenaed by both our 2/7 and 3/22, but we got none. 1 have talked to his attorney and 
Audrey about what IM system Sambcrg used and both say they don’t know. 1 think it was 
probably Bloomberg. On a related note, last night Audrey told me she would not be able 
to deliver the letter she had agreed to provide describing the number of e-mails FF is 
witliholding. When I asked her what had changed smee she agreed to provide the letter 
last Thursday in the meeting with Judge Spotldn, she told n>e that FF has decided more 
IMs arc due under our subpoenas and thus there will be more privileged docs. I .suspect 
Bloomberg’s counsel called them; he told me I should gel the IMs from Pcquot rather 
than Bloomberg, so he’s probably telling them the same. 
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From: Aguirre, G: 

To: Ril 

<f 

Thomas 
CO Hansoo, Robert • 


; Foster, Hiltou 


sCooroy, 


; Glascoe, Stephen 
>; Miller, Nancy B. 


r; Kreitman, Made J. 


Sent: Frijun 03 08:36:07 2005 

Subject: Possible tipper new Pequot Chairman? 


John Mack, who came up on radar screen as p)OSsible GE-Heller tipper, has just 
become chairman of Pequot Capital, according to WSJ article below. Mack 
moved lirom Morgan Stanley, adviser in Heller acquisition, to CSFB, also 
adviser in Heller, in late July 2001 , the month of acquisition. The arc hundreds 
of Pequot e-mails referring to Mack, including a dozen in July 2001 . See e-mail 
below between Samlierg and his son referring to Mack (‘It's nice to have 
fnends in high places...:)” Is there something to this perverse logic: Mack is the 
only person in the world who would have as much to loose as Samberg if we 
codd prove that he provided material-nonpublic info to Samberg. Who safer 
for Samberg to head Pequot and keep its secrets? Please note the happy face 
which has already come up twice in relating to possible flow of insider info. 
Ironically, Mack’s article quoted below is C-1 of WSJ, just as was when 
Samberg’s exchanged e-mails below. 


John Mack to Join 
Pequot Hedge Fund 
In Chaimian's Role 

By GREGORY ZUCKERMAN and ANN DAVIS 

Staff Reporters of THE WAIX STREET JOURNAI. June 3. 2005 

In (he latest example of a prominent financial figure entering the hedge- fund 
world, former Wall Sucet heavy-hitter John Mack is joining Pequot Capital 
Management Inc. as chairman. 

Mr. Mack, 60 years old, was a>-chief executive of Credit Suisse Group and 
CEO of that bank's Oedit Suis.se First Boston until last year, and previously 
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was president of Wall Streiet firm Morgan Stanley. He will work with Pequot’s 
founder. Art Samlx^g, to help lead the firm into new markets, recruit money 
managers and help guiclf the Westport, Conn., firm. Hedge funds are lighdy 
regulated investing pools, tradidooally for the wealthy and institutions. 

[John MackJMr, Sambetg, 64, an investor with a well-regarded record, will 
remain chief executive o^equot, which manages about $6.5 billion, effectively 
tunnii^ the firm day-to-day. (Meanwhile, a British financial regulator. Gay 
Huey Evans, is joining a hedge fund run by Qtigroup.) 

Sp)eculation about where Mr. Mack would land after he was replaced last year at 
CSFB has been something of a parlor game on WaD Street Various companies 
put out feelers, including Goldman Sachs Group Inc., and he was approached 
as a possible candidate to run mortgage giant Fannie Mae, among other 
positions, according to people close to the matter. Some expected Mr. Mack, 
who is active in politics, to seek an office or ambassadorship. 

But like many Wall Street traders and analysts lately, Mr. Mack is heading for 
the hedge-fund world, where assets are growing and the rewards can be 
lucrative. Hedge funds f^nerally charge a management fee and a percentage of 
the fimi’s investment gains, meaning that stellar results bring big paydays. In 
addition to a salary, Mr. Mack will receive equity in Fequot, according to tlie 
firm. 

Mr. Mack wouldn’t address details of other possible job offers but said in an 
interview that he was attracted to Pequot because he and Mr. Samberg Ivave 
been friends for more than a decade, starting when Mr. Mack gave some 
money to Mr. Sambeig to invest. Mr. Mack also said he was eager to help tlie 
finn push into new investment areas. 

(Arthur Samberg]"Many pieople who have called me for a job want me to fix 
something, but I'd like to focus my job on building," Mr. Mack said. 

For Pequot, the hiring of Mr. Mack is part of a change in recent years from 
traditional liedge-fiind strategies, such as buying and selling U.S. and European 
shares. Returns for some hedge- funds liave fallen, amid concern by some that 
too many savvy hedge funds were seeking the same opportunities in the 
market. 

Hedge funds bst less than 1% this year through April -- results that topped the 
returns of the market tliough tliey pale in comparison to tlie double digit gains 
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hedge funds scored in recent years. Pequot's various hedge funds are up about 
3% in 2005, accordii^ to investors. But Mr. Sambeig pr^cts that the growth 
of the hedge-fund business will lead to a shakeout that forces as many as 30% 
of existing hedge funds to throw in the towel, even as institutions continue to 
up their investments in so-called alternative investments. At the same time, the 
market is neither cheap nor especially expensive, presenting few obvious 
opportunities. That is why Pequot has been looking elsewhere btely, starting 
hedge funds focused on emerging markets, parts of the debt wodd and other 
strategies. 

As rq)orted in The Wall Street Journal, Pequot recendy formed a joint venture 
with Singapore-based Pangaea Capital Management to invest in distressed 
assets in Asia, including real estate. 

Mr. Mack's move effecrively blunts speculation that he might join a new 
investment-banking boudque with some recetidy departed top Morgan Stanley 
executives. A group of former Morgan alumni waged a loud campaigi for die 
ouster of Morgan CEO Phihp Purcell this spring, after a management shakeup 
and several executive departures. Mr. Mack, who clashed widi Mr. Purcell 
before he left die firm in 2001, lias kept a studied distance from the dissidents. 

Mr. Mack’s move effectively blunts speculadon that he might join a new 
investment-banking boudque with some recendy departed top Morgan Stanley 
exccudves. A group of fomicr Morgan alumni waged a loud campaign for die 
ouster of Morgan CXO Philip Purcell this spring, after a tuaiiagemeiit sliakcup 
and several exccudvc departures. Mr. Mack, who clashed with Mr. Purcell 
before he left die finn in 2001, has kept a studied distance from the dissidenLs. 

Mr. Mack will be asked to tap into hLs wide-ranging contacts to find new 
investment ideas around die globe, as well as coach Pcquot's investment team. 
Mr. Mack is expected to help smooth the way for Pequot fund managers by 
intnxlucing them to company exccudves. 

"1 see an opportunity to build something really great here and John will be a big 
part of that," Mr. Sambeig said. 

Mr. Saraberg's previous aUkucc widi a h%h-powered partner ended when 
Pequot co-founder Dan Benton quit the firm in 200! , taking alxiut $7 biUion of 
investor money with him to hLs new firm, Andor Capital Management LLC. 

Mr. Samberg says he is confident Ids new partnership wth Mr. Mack will work, 
in part because of Ids close relaikinship with Mr. Mack. In recent niondis, Mr. 
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Mack Im been using spare space in Pcquot's New York office, weighing his 
options. 

ITic move to bring in an established Wall Street executive like Mr. Mack could 
signal that Pequot, like some other hedge-fund firms lately, might be interested 
at some point in selling itself, or part of the firm, to a mainstream Wall Street 
firm or even going public through a stock offering, although Mr. Sambeig says 
he has no plans to do so. J.P. Morgan Chase & Co. recently purchased a 
majority stake in big hedge-fund firm New York-based I-fighbridge Capital 
Management, and Lelunan Brothers Holdings Inc. has purcliased 20% of 
Ospraie Management LP, a New York hedge fund. 

Merrill Lynch & Co. agreed to provide $300 million in capital for a venture 
with Pequot to place money with 15 to 30 new fund managers. Petjuot is 
expected to offer the managers research and administrative support - part of a 
trend of hedge funds providing services also offered by investment banks., 
blurring rite lines between the two. 
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ATTACHMENTS : 

SOURCFi : 

DRSCRlFnON : 


I-ROM : 

Samlxirg, 

Art(/0=DSCM/OU=SOUTnPORT/CN=RECn>n-NTS/CN=ART] 

CC: 

BCC: 

MENTIONED : 

SUBJECT: 

Re: John Mack 
DATE = 
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07/12/2001 
DOCTYPE : 


DOC.COND : 


CUSTODIAN : 
SambctgA_0801 
RXH1B]T_NIJM ; 


OCRTEXr : 

Spoke to him last night and commented on how up he sounded. He said he 
was close to somethbing, but I didn’t know it would be today. Sounds like tltc 
perfect opportunity for him 


Original Message 

From: Joe Samberg 



Sent Thu Jul 12 13:00:59 2001 
Subject: John Mack 


If you read the front page of die C Section of the WSJ, you will see that our 
friend and latest investor, John Mack, is to become the new CEO of CFSB, the 
no.2 underwriter in the U S ! It's nice to have friends in high 
places...:) 


Joseph D. Samberg 

President, JDS Capital Management, Inc 
780 Third Ave. 
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Division of Enforcement 


Securities and Exchange Commission 


Phone: 1 
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fram: Krdtman, Mark J. 

Sent: Monday, June 06, 2005 6:32 PM 

T : AgUire, Gary J.; Hanson, Robert 

Subfecb R£: Pequot: Missing tapes update and quesion 

Lei’s discuss now, If you’re both free. 


,FiXMn: Aguirre, pary J. 

Sent: Thursday, June 02, 2005 3:01 PM 
To; Hanson, Robert 
Co^Kreitnian, Made J. 

Subjoct: FW: Pequot: Missing tapes update and quesion 
Neglected to cc you on this. 


From: Aguirre, Gary J. 

Sent: Thursday, June 02, 2005 2:54 PM 
To: Kreitman, Marie J. 

Subfect: Pequot Missing tapes update and quesion 
Mark: 

Bob suggested I pass this one by you. 

I questioned Pequot’s IT chief about missing tapes during his testimony on 5/4. A 
few days later, Audrey called and said she spoke with Andor, formed by 
Samberg’s protege Benton in 2001, when Benton broke away from Pequot in 
2001. Audrey tokl me Andor 's staff had taken no Pequot tapes when they left 
Pequot in 9/2001. This did not smell right. A few days later, I subpoenaed Pequot 
e-mails and backup tapes from AiKior. Jim Benjamin (Akin Gump) respresents 
Andor and has been very coopeiahve. lie tells me Andor has 2 1 Pequot tapes, 
including two for June and July 2001, the key period for Hcller-GE. 

I believe we have the following options; 

1 ) Tell Andor to produce bacloqr tapes per sut^x>ena, ret rieve e-mai ls and 
possibly surprise Samberg with e-mails be hasn't seen; IIHHI: Audrey 
screams about attomey-client, claiming Andor was split off; could also be 
expensive to do retricval/forensics on tapes. 

2) Audrey has ofTered to have Pequot pay for national foreosic/e-mail 
ret rieval firm to recover e-mails. FT reviews them, and Audrey produces to 
us; HUi: snail slow production; specious assertion of privilege; 

3) My suggestion; try to get Audrey to offer # 2 abo ve, with waiver of 
privilege if we agree not to go via # I . BIHH don't surprise 
Samberg. 
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Your call? 

Wildcard; Has Pequot waived attorney client privilege by giving backup tapes to 
Andor, a third party? My t^e; presumptively yes. 

Gary 
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From: Aguirre, Gary J. 

SWt: Sunday, June 12, 2005 4:34 AM 
T : Hanson, Robert 

Siil>)«ct: RE: Wash trades: where's the fraud? 
Yes. They are aU identifiod on the blotters. 


from: Hansotv Robert 

Sent: Friday, June 10, 2005 11:14 AM 

To: Aguirre, Gary h 

Suiiiect: RE: Wash trades: where's the fraud? 

Sounds li:e we're getting dose. Oo we k/row who had the trading responsiriitty? 


From: Aguirre, Gary J. 

Senb Friday, June 10, 2005 10:55 AM 
To: Hanson, Robert 

Subject: RE: Wash trades: where's the fraud? 

Yes, is seems to he a clear violation. But there are two caveats. 

First Scienter may be proved in two ways: recklessrtcss and intent. Under the standard 
jury instruction, a person is presumed to intend the natural consequences of their acts. By 
telling the broker the trade was a cross trade, Pequot is presumed to intend that the trade 
will appear to be active trading, when in fact it is not. However, the presumption may be 
rebutted. TTiat takes us to this question: what type of evidence could be ofl'ered by Pequot 
to show that it did no intent by its "cross trades” to mislead the market into believing that 
there was active trading? That will not be easy for Pequot to do, but we sliould button this 
down. 1 have some thoughts in this regard and began to get in to this in Round 1 of 
Samberg’s exam. 

Second, the theory needs some sex appeal for a jury. One way is to show that Pequot got 
some kind of payoff for ihis, c.g., got a slice of the IPO. Second, show that these trades in 
fact had a significant impact on the market. Tom has been working on this angle. 


From: Hanson, Robert 

Sent: Friday, June 10, 2005 10:25 AM 

T« Agulne, Gary J. 

Sub}^ RE: Wash trades: where's the fraud? 
Do you think wo have enough to sue them rx)w? 


From: Agukne, Gary J. 

Senb Friday, June 10, 2005 10:02 AM 
To: Hanson, Robert 

Subfeeb RE: Wash hades: where's the fraud? 
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How do you not have scienter when you tell your B-D that a trade is a cross trade 
(between two different custoniers) when in fact it is a wash trade (same customer)? 


I=roni: Hanson, Robert 

Seat: Friday, June 10, 2005 8:38 AM 

Tot Agukre, Gary}. 

Suhfoct: RE: Wash trades: where's the fraud? 
It's al about the scienter. 


From: Aguirre, Gary ]. 

Sent: Thursday, June 09, 2005 12:«} PM 
To: Hanson, Robert 

Ca RMin, Eric; Conroy, Thomas; Schner, Jim 
Subject: Wash trades: where's the fraud? 


Bob: 

Marion Paz of Market Reg. agreed with the analysis below. 

Here s the fraud. The language of Section 9(aX I ) of the 1 934 Act (sec below) requires 
the trading to “create a misleading appearance.” Pequot tells the broker it is doing a cross 
trade, which is defined two mean a trade between two different customers of a B-D. B-D 
records the cross-trade for 1 00,000 shares. The public sees this as a legitimate trade of 
100,000 shares $2 above the IPO price. Acting on this appearance, the public buys at the 
elevated price. 

Tlie truth; the wash trade masquerading as a cross-trade has misled the public twice. 

First, the public was tricked into thinldng there was active trading, when there was none. 
Second, the public was tricked into thinking the volume was occurring S2 above the IPO, 
when there was none. 

Gary 

Section 9(a)(1) of 1934 Act Transactions relating to purchase or sate of security 

It shall be untavrtui for any person, direetty or Indirectly, by the use of the malls or any means 
or Instrumentality of Interstate commerce, or of any facility of any national securities 
exchange, or for any member of a national securities exchange-- 

1 . For the purpose of creating a false or misleading appearance of active 

trading In any security registered on a national securities exchange, or a false or 
misleading appearance with respect to the market for any such security, (A) to 
effect any transaction In such security which Involves no change In the beneficial 
ownership thereof, or (B) to enter an order or orders for the purchase of such 
security with the knowledge that an order or orders of substantially the same size. 
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at substantially the sanoe time, and at substantially the same price, for the sale of 
any such security, has been or will be entered by or for the same or different 
parties, or (C) to enter any order or orders for the sale ofany such security with the 
knowledge that an order or orders of substantially the same size, at substantially the 
same tinne, and at substantially the same price, for the purchase of such security, 
has been or will be entered by or for the same or differertt patties. 
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From: Hanson, Robert 

Sent- Friday, June 10, 2005 12:59 PM 

To: Aguirre, Gary J. 

Subject RE: Pccfuot e-mails 3.33 million avaibalc for review at On Sice website 
on Monday 

I would like one 


Origiaal Messj^ 

From: Aguirre, Gary J. 

Sent Friday, June 10, 2005 12:58 PM 

To: Ribelin, Eric, Foster, Hilton; Conroy, iTiomas; Glascoe, Stephen; Eichner, 
Jim; Miller, Nancy B. 

Cc: Kreitman, Mark J.; Hanson, Roberr, ORourke, Kevin 

Subject: Pcquot e-mails 3 33 million avaibaJc for review at On Site website on 

Monday 

I received notice yesterday (see below) the database of 3.33 million e-mails has 
now been set up at On Site E-Discovery This includes all e-mails of Pcquot 
employees identified in our Febniary 7. It also includes all c-niails called for by 
our March 22 subpoena except for those withheld for fuitlier privilege review. 
It does not include e-mails tliat may be found in backup tapes that were 
rcccndy discovered. The c-mails arc being sorted into folders (one pet PCM 
employee) and database will be available on Monday for our use. 

I will allocate passwords on Monday. Please advise me if you would like a 
password by tlie end of tlie day. 

Original Message 

Sent: niursday, June 09, 2005 6:35 PM 



Subject: SFG FF PRODUCTION 


The following database is ready for searching 



Case: SEC - FF Pnxluction 
Database: SEC Email Production 
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If you have any questions, please do not hesitate to call the following 
individuals: 


Debra Rozier 
Bryan Pictrzyk 
Abeselom Tessema fl^bie 



NO'nCE: This e-mail message and all attachments transmitted with it are 
intended solely for the use of the addressee and may contain legally privileged 
and confidential information If the reader of this message is not the intended 
recipient, or an employee or agent responsible for delivering tins message to 
the intended recipient, you are hereby notified that any dissemination, 
distribution, copying, or other use of this message or its attaclunents is striedy 
prohibited. If you have received tliis message in error, please notify the sender 
immediately by replying to this message and please delete it from your 
computer. 
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From: Agutre, Gary J. 

Se««t: Sunday, June 12, 2005 9:4« AM 
To; Hanson, Robert 
Subfecb FW: Re H09818 
Irnportanoe: High 

Bob: 

As you know. Fried Frank has withheld 200,000 e-mails responsive to our March 22 
subpoena. To select these e-mails. Fried Frank conducted a search of the universe of e- 
mails using the names of attorneys who bad represented either Pequot or its employees. 
Fried Frank circulated a letter among Pequot employees requesting the names of 
attorneys who had represented the employees in the past. 

My take vns diat Audrey used the names of employees’ putative attorneys as search 
terms in order to bloat the number of e-mails that would have to be reviewed and thus 
delay the review process. Additionally, we have no way of confirming whether any of the 
names provided by Pequot employees actually represented them. After researching the 
issue, I took the position during the meeting with Audrey arid Judge Spockin on May 1 9 
that Fried Frank bad no standing to assert the privilege of its employees (third parties), 
and, in any case, the privilege Was waived by the employees in using Pequot’s e-mail 
system. Audrey claimed that some employee e-mails were privileged and highly 
sensitive. As to those, 1 agreed that the employees could have their attorneys contact me 
directly to discuss the privilege. 

Of the 400+ past arxl present Pequot employees, only three have asked that we do not 
compel the production of their e-mails. They arc: Steven Cutler (represented by Robert 
Anello), Faraz Naqvi (represented by Judge Sporkin), and Mark Broach (represented by 
Robert Jossen). 

Naqvi 's request along with his privileged log is attached. I intend to write Judge Sporkin 
that the privilege has likely been waived by Naqvi using Pequot’s e-mail system, but we 
will not require production of the e-mails at this time. I will take the same position with 
cutlw and Broach if their privilege log also shows the e-mails are very personal and have 
no connection to our investigation. However, we have not taken any position so far, 
other tfian to require the individual employees to assert the privilege. Your thoughts? 

I was supposed to notify Audrey of our position regarding the privilege assertion of these 
three employees on Friday. With the exception of these three, assuming that you agree, 
the e-mails of all other employees to or from persons identified as attorneys will be 
released for posting on the SEC database at On Site early next week. 


Gary 

Original Message-—- 
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To( 

Cc:l 

Subject: Re HO-9811 
Importaocc; High 


FOIA CONFIDENTIAL TREATMENT REQUESTED FOR E-MAIL AND 

ATTACHED 

CORRESPONDENCE 

Mr. Aguirre: 

Please see the attached coneqxMidence following on my voice-mail 
message to you regarding certain documents related to Dr. Faraz Naqvi that 
we believe arc privileged and exempted from electionid production. I look 
forward to bearing back from you. 

Thank you very much. 

Peter 


(See attached file: lettertoAguirrc.pdO 


Peter M. Friedman 
Weil, Gotshal & Manges 
1501 K Street, NW Suite 
Washington, DC 20005 
Tcl;( 

Faxi 



LLP 
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< END > 


<END> 


The information contained in this email message is intended only for use of 
the individual or entity named above. If the reader of this messs^e is not 
the intended recipient, or the employee or agent responsible to deliver it 
to the intended recipient, you arc haeby notified that any disseminatioa, 
distribution or copying of this communication is strictly prohibited. If 
you have receive^^j^Mmimmic^oD in error, please immediately notify us 
by email destroy the original message. Thank you 
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From: Hanson, Rdbcrt 

Sent- Monday, Jurte 20, 2005 8:25 PM 

To: Aguirre, Gary J. 

Subject Re: Pcquot: Cooneciiiig the dots with the CSFB-Mack-Sambcrg- 
thcoiy. 

Okay Gary you've given me the bug. I’m starting to think about the case 
during my non work hours. 


Sent from my BlackBerty Wireless Handheld 


Original Message 

From: Aguirre, Gary). 

To: Hanson, Robert 
Sent: Mon Jim 20 13:45:43 2005 
Subject RE: Feqiiot Connecting the dots with the CSFB-Mack-Samberg- 
theory. 



Sec comments below. 


From: F lanson, Robert 

5>ent Monday, June 20, 2005 12:48 PM 

To: Aguirre, Gary J. 

Subject RE: Pequot: Connecting the dots with the CSFB-Mack-Samberg- 
theory. 


Couple more; Mack spoke with Heller? Don’t have evidence of this. See 2 
below and then 1) below that, if he’s taking with Heller doesn’t that go a long 
way to implicating him? Agreed but no evidence. 1 still don’t get 4) below. 
When was Mack investing in the funds and how much. Don’t have any records 
showing amount of all investments, just the funds he invested in. But here’s 
what we know from e-mails: Mack was an original investor in Pequot (1999) 
and invested in multiple funds and deals between May and August of 2001 , the 
only time fame 1 have reviewed carefully. One investment was |5 million. 
Another was $1 million. 1 think another was for $5 million. There arc 
references to others where amounts not stated. Also, where was Mack before 
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CSFB? From March through start date with CSFB, Mack between jobs but 
sometimes used Samberg’s ofSce in New York. Mack was with Morgan Stanley 
until March of 2001. Recent subpoena to MS asked for 1) all Mack (plus 
assistants’) e-mails to PQ before he l^ft in March and 2) all e-mail from MS 
staff to Mack after he left. Maybe that’s where he learned about HeDcr. True. 


From: Aguirre, Gary). 

Sent: Monday, June 20, 2005 12:36 PM 
To: Han.son, Robert 

Subject: RE: Pequot: Connectiog tlie dots with the CSFB-Mack-Samberg- 
theoty. 


See comments answers below 


From: Hanson, Robert 

Sent: Monday, June 20, 2005 11:16 AM 

To: Aguirre, Gary J. 

Subject: RE: Pequot: Connecting the dors witli the CSF'B-Mack-Samberg- 
ihoeory. 


Interesting stuff! 


Couple quesDons: 
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1) Aic you suggesting that we take Mack’s testimony now before we get the 
documents or that we ask for more documents from CSFB or both? Both If 
you want more documents from CSFB, what would they be? I need to draft 
language but I would want to get his contact (when signed? June?) and ail 
documents that relate to his phase in (assuming it occurred in June), particularly 
any meetings with investment banking staff or any download he got from 
Wheady, the CEO that was forced out. Keep in mind that he had 
confrontations with bankers when he walked in, including Quatttone. 

2) How do we know that Mack spoke with Heller on June 29 (1 below)? 
Samberg e-mail of 6/30 saying he spoke with Mack the night before. 

3) When did Samberg start buying Heller (3 below)? July 2, the Monday 
after Mack call. 

4) On 5 below, was Mack personally investing in Pequot? Yes; he was an 
original investor. If so, when and how mucli? Don’t know total, but e-mails in 
May-August refer to |5 million in one fund, plus more $ for Scout. How would 
he invest in the hottest deals? Dircedy, but liard to tell much more because e- 
maiLs cryptic and in code. He was investing in: “fresh start,” “Baby C,” and 
“distressed guys.” Fresh start was some kind of spin-off from Lucent And the 
hottest funds? During time frame, he put $5 niilhon in one fund and wanted to 
put more in Scout (suspect he was di<^ width wa.s on fire. 

5) Do you interpret die e-mail quoted m 5 below to mean the minimum 
invesmicut of |5 million to be waived for important industry contacts? Not 
sure. Samberg says more than |10,000,000 Did Mack then invest less than f5 
million in partners? E-mail was not about Mack; it was communication to 
Zilkha that shows Samberg’s state of mind on July 2, 2001. 


From: Aguirre, Gary J. 

Sent: Monday, June 20, 2005 10:18 AM 
To: 1 lanson, Roliert 

Subject: Pequot: Connecting the dots with the C_SFB-Mack-Sambcrg-thneory. 
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I think we should serve a second subpoena on CSFB seeking all documents 
regarding Mack’s phase in \wth CSFB. Our 

first subpoena was very narrow, seeking only e-mails to or from Mack and 
Pequot during Jui^ and July 01. A tougher question is whether to take Mack’ 
story now or wait till we get all info from CSFB. I favor doing it now. 


As a theory, the CSFB-Mack-Sambcrg best connects the dots for the path of 
the GE-HF tip. It has some gaps and uncertainties, but no inherent 
inconsistencies. If Mack learned from CSFB about Heller around June 29, 1 
think the story would 

be compelling. I lerc are the dots I see: 


1) Samberg’s aggressive buying of I leller suggests he received the tip shortly 
before July 2. Mack spoke with Heller on Friday evening June 29. 


2) June 29 is also a logical time for Mack to learn about tlic CSFB’s 
inventory of investment banking deals, including the Heller acquisition, given 
Mack’s July 12 start date witli CSFB. My inference, albeit on sketchy evidence, 
is that Mack committed to CSFB in cariy June; 


3) Samberg’s continued buying suggests that he was continuing to receive 
confirmation the acquisition would go through. Mack would likely have 
continued to get updates on GE-Heller and he continued to have contacts with 
Samberg. 



4) With over-$400 million in Pequot fimds, an MIT graduate, and 16 years 
running hedge funds, Samberg was too rich, too smart and too experienced to 
take a tip ftotn anyone he would not deeply trust Mack met this criterion and 
had as much to lose and Samberg if they got cau^t 


5) Mack profited from being allowed to get in closed funds and in special 
Pequot deals. He was allowed to pour millions into Pequot’s hottest deals and 
hottest funds in May through August 2001 when Pequot was mana^ng over 
$15 billion in assets and funds were not accepting new money. As Samberg put 
it on July 2, the day he began trading in Heller, “the only fund open now is 
partners, and although the min is $5mm, we are always willing to make 
significant exceptions for important industry contacts.” 


(Bob: The term “industry contacts” appears more than 2000 times in PQ e- 
mails] 


Incidentally, the above may also help explain Lynch’s call to Paul. Incidentally, 
Lynch advised Mack on at least one Pequot deal. Mack wrote Samberg on 
2/6/02 stating, “I have checked with Gary Lynch and he confirmed that there 
is no conflict for me as an original investor |m Pequot].” Mack also hired 
Lynch; Here’s one newspaper account “Mack hires include Gary Lynch, a 
former enforcement chief at the Securities and Exchange Commission, who is 
a vice chairman in charge of stock research and legal compliance, and Stephen 
Volk, 68, a former managing partner at law firm Shearman & Sterling, who was 
Mack's first hire and became chairman of CSra.” 


Ihddentally, Volk resigned from Shearman & Sterlirtg in early June, st^esting 
that the Mack-CSFB deal was in place by then, which in turn means June 29 is 
a possibility when Mack learned about GE-Heller. 
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From: Aguirre, Gary J. 

Sent: Monday, June 27, 2005 7:42 AM 
To: Hanson, Robert 
Cc: Kreitman, Mark J.; Ribelin, Eric 
Subject: Samberg's trading in HF and GE: 

This memo summarizes the evidence, especially Samberg’s own testimony, 
suggesting that he acted on confidential information in making his trading decisions on 
GE and HF. This memo supplements but does not r^eat the information contained in the 
Excel spreadsheet that chronicles the events leading up to the public announcement of the 
GE-HF acquisition. 

A) Samberg’s wanted to buy more HF and short more GE 

On July 30, 2001, General Electric announced its acquisition of Heller Financial 
(“HF’) at approximately a 50 per cent premium to its last trading price. From July 2 
fltrough July 27, 2001, Samberg purchased 1,148,200 shares of Heller for a purchase 
price of $43,839,784.43. His profit on HF, according to PCM records, was $16,939, 
578.52. 

Samberg wanted to buy significantly larger blocks of HF during July 2001, 
particularly during the week before the public announcement. On July 2, the first day he 
directed in PCM, he directed the purchase 223,700 shares; only 100,000 shares were 
filled. The total trading volume on that day was 388,900 shares. On July 10, 2001, 
Samberg directed his PCM trader to purchase 455,300 shares; only 100,000 shares were 
filled; trading volume was 375,600 shares. On July 11, Samberg’s order was for 336,500 
shares; only 56,500 shares were filled; volume that day was 158,200 shares. During the 
week of July 23, 2001, the week before the public announcement, Samberg directed his 
traders to purchase 480,400 on Monday, 418,500 on Tuesday, 373,000 shares on 
Wednesday, 302,900 shares on Thursday, and 243,900 on Friday. His trader purchased 
only 10,000 on Monday, 18,500 on Tuesday, 10,000 on Wednesday, 20,000 on Thuisday, 
and 10,000 shares on Friday. On July 30, 2001, the day of the armouncement, Samberg 
had a standing order to purchase 233,500 shares. Later that day, after the armouncement, 
he sold his entire holdings of 1,148,200 shares. 

Likewise, Samberg engaged in heavy short sales of GE beginning on July 25, five days 
before the public annoimcement of the acquisition. On July 25, he directed his trader to 
short sell 766,600 shares of GE. It was fully executed. On July 26, he directed his trader 
to short sell an addition 385, 200 shares of GE; only 50,000 were executed. On July 27, 
Samberg instructed his trader to short sell an additional 385,500 shares of GE; only 
20,000 were executed. 

The point is this: Samberg risked $80,000,000 of PCM assets belonging to sophisticated 
institutional investors. He wanted to risk much more. This suggests that he had 
extraordinary confidence in PCM’s research in GE and HF or that for some other reason 
he believed HF’s price would go up and GE’s would fall. This memo next takes a look at 
PCM’s research on both sides Samberg’s GE-HF bet. 
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B) Samberg’s explanation why he bought Heller Financial (HF) is not credible. 

1) Samberg regurgitated information during his testimony why he purchased HF 
that was spoon fed him by his attorneys. 

a) Samberg identifies six reasons he purchased HP’s stock: (1) credit 
climate that existed in 2001 was favorable for HF; (2) HP’s strong 
financial model; (3) speculation that HF would be involved in a 
consolidation; (4) analysts’ reports described the attractiveness of the HF 
fianchise; (5) the relative performance of HF vs. other financial stocks; 
and (6) analysts’ reports that HF was growing at ten percent and was 
projected to continue that growth (RT U, p. 67, 1. 2 - p. 69, 1. 22). 

b) Each data point was described in the materials shown to Samberg by his 
counsel shortly before he testified (RT II, p. 75, II. 25 - p. 80, 1. 19).^’' 

c) Five of the six items above were contained in Legg Mason report that 
Samberg did not see until months after he purchased HF. 

d) Samberg claims he saw an analysts report in July 2001 like the one his 
attorneys showed him. PCM has produced no such report. No is there a 
hint of one in the PCM production. Here’s Samberg’s testimony on the 
report shown to him by his attorneys: 

Q Have you seen this report in any e-mail dated before July 30, 2001? 

A I don't recall seeing it. 

Q Do you have a high regard for sell side analysts? 

A I have a high regard for them as people. I don't have a high regard for 

using their reports to make investment decisions. 

Q It would have been very unusual for you to rely on a sell side report, 

would it not, in making an investment decision? 

A Historically, that is true. 

Q In fact, isnt it true, sir, that you don't think they're worth a damn? 

A In general, I don't think their reports are worth a damn. The people can 

be, but not the reports. 

Q Right. And you've made that statement publicly, have you not? 

A I have. 

Q So this is - Exhibit 19A is sell side research, is it not, sir? 

A Sure is. 

Q Exactly what you said isn't worth a damn. Correct? 

A You bet. 

Q So is it fair to say that the research you saw in July 2001 about Heller 
Financial also wasn't worth a damn? 

A I really don't know what I saw. 

2) Samberg consulted with no one, contrary to PCM practices, before and during 
his trading in HF. 

a) Samberg did not communicate with anyone at PCM before buying HF. 
(RT I, p. 70-71). 

b) No one assisted Samberg in making the HF trading decisions in July 
2001. Samberg made a decision not to seek the help of any of the 250 


When it was established Uiat Samberg was spoon-fed information by his attorneys as reasons he 
purchased HF, he attenpted to create fussy new reasons for his trading decisions (RT 0, p. 81, 11. 2-25). 
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people who worked at PCM in connection with his decision to buy HF 
(RTIp.112, 11.16-23). 

c) Samberg can recall no discussions with anyone at PCM regarding his 
decision to purchase HF (RT I, p. 71, p. 81, 1. 9-15). 

d) Samberg has no recollection of speaking with anyone employed with HF 
before making the decision to purchase HF (RT I, p. 71). 

e) Samberg can recall no discussions with any financial services firms or 
brokerage firms or consultants before making his decision to invest in HF 
{RTI,p.81,l. 22 -p. 83, 1.4). 

f) Samberg does not recall speaking to any analyst about HF when he was 
purchasing the stock (RT H, p. 55, 1. 23 p. 56, 1. 6). 

g) Samberg does not recall speaking with anyone about HF before or during 
the period the period he purchased it (RT H, p. 56, 1. 14-17). 

h) All the above is inconsistent with patterns apparent in PCM documents 
relating to trading decisions on other stocks. [See PCM “due diligence” 
section below.] 

3) No PCM documents were generated when Samberg purchased HF except trade 
blotter. 

a) Samberg maintained no hard copy or electronic files relating to his 
decision to buy HF (RT I p. 69 II. 11-14). 

b) No one prepared any files regarding Samberg’s decision to trade in HF 
(RTI, p. 79, 1.24-p. 80, 1.4). 

c) Samberg could not identify any analyst report that he claims to have read 
before his decision to buy HF in July 2001 (RT I p. 70, 11.18-22) [Hard to 
understand why Samberg would consider any analyst report because, 
according to him, “analysts’ reports aren’t worth a dam.” 

d) Samberg also testified at the second session that he does not recall seeing 
any analyst report before or during the time he was purchasing HF’s stock 
(RTH, p. 56,1. 7-13). 

e) PCM produced only two documents relating to Samberg’s decision to 
purchase HF stock. One is an e-mail dated July 1 1, 2001, from Samberg 
to his chief trader which states “where are we on HF?” The second is also 
an e-mail sent from Samberg after the July 30 announcement of the 
acquisition. It contains only the following symbols: ;) :) :) :) :) ;) 
Samberg can recall no other e-mails (RT I p. 108 11. 23-25). 

f) Samberg has no recollection of seeing any newspaper articles about HF 
before buying the stock (RT I, p. 72). 

g) All the above is inconsistent with patterns apparent in PCM documents 
relating to trading decisions on other stocks. [Also, see PCM “due 
diligence” section below.] 

4) Samberg did no home work on HF before purchasing $44 million of its stock. 

a) Samberg did not closely follow HF “in the way people follow stocks 
before it was purchased” (RT I, p. 72). 
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b) Samberg had “no recollection specifically of how I started the Heller 
investment other than to know that I had been doing this for many years 
and recognized these opportunities when they come up” (RT I, p. 74). 

c) Samberg’s decision to purchase HF in July 2001 had “nothing to do with 
Heller (RT I, p. 74-75).” Rather, “it was everything to do with the charge 
I had, which was to manage an important piece of money for clients” (RT 
I,p. 75). 

d) All the above is inconsistent with patterns apparent in PCM documents 
relating to trading decisions on other stocks. Also, see PCM “due 
diligence” section below. 

5) HF was not in an industry that Pequot covered in 200 1 . 

a) PCM and its Core Group, which Samberg managed, focused on 
technology, media, telecom and healthcare in July 2001(RT I, p. 59-60). 

b) HF was in the “financial services industry” (RT I, p. 75-76). 

c) Samberg could not recall purchasing securities in this industry before 
July 2001 (RT I, p. 76, 11. 12-18). 

d) PCM had no one who specialized in financial stocks when Samberg 
bought HF(RT I, p. 75-76). 

C) Samberg could offer no explanation why he began a $36 million short of GE stock 
five days before the public announcement GE was buying HF. 

Here’s the transcript: 

1 Q Now, two months later, almost two months later, 

2 there is a short by you, sir, on July 25, 200 1 in the amoimt 

3 of 756,000 shares or just shy of $33 million. 

4 Do you see that, sir? [I was showing Samberg GE trade blotter] 

5 A Ido. 

6 Q Now, can you tell us the reasons that you felt that 

7 GE should be shorted at that particular time? 

8 A No, I can’t. 

9 Q Do you recall whether you were relying on technical 

10 analysis or fundamental analysis? 

11 A I can't remember anything about the trade. 

12 Q Now, I notice that that was the largest trade made 

13 in GE except for the sale — or, excuse me, the — well, that 

14 was the largest trade in GE up until that point in time. 
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1 5 A There was a larger one in August. 

16 Q Right. That's when it was covered, sir. I said up 

17 until that point in time. 

18 A Okay. 

19 Q You have no understanding at this point why you 

20 made that trade? 

21 A No. 

22 Q Do you know why you made it just - 

23 A Do you know how many trades 1 made that year? 

24 Q Do you know why you made it five days before the 

25 public announcement on Heller Financial? 

1 A No idea. 

2 Q The next day, 1 notice the - excuse me, two days 

3 later, on July 27th, you shorted another 34,000 shares of GE. 

4 Correct, sir? 

5 A That appears to be the case. 

6 Q Do you know why you shorted if on that date? 

7 A No. 

8 Q Do you have any recollection whatsoever? 

9 A None. 

10 Q Have you attempted to ascertain from any records 

1 1 what caused you to trade — 

12 A Well, first I have to reahze that I did do it. So 

13 no, I made no ascertations. 

14 Q Now, do you have any explanation why you had 

15 $80 million invested in GE and Heller Financial a few days 

1 6 before a public announcement of the — 
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17 A $80 million in what? 

18 Q You had 44 million in Heller Financial. You had 

19 36 million in GE. 

20 A You're linking the two. Tm not willing to do 

21 that. That’s - 1 don't understand that at all. 

22 Q Thank you. So they weren't linked in your mind? 

23 A They were or were not? 

24 Q They were not linked in your mind at that time? 

25 A No. 

[Samberg’s above testimony that his GE and HF trades were not related is 
inconsistent with his testimony (see below) that he bought because there was speculation 
of a merger. Since he is lying, it’s hard for him to keep his story strai^t.] 

D) Samberg’s $80 miltion trades in HF and GE cannot be reconciled with his description 
of PCM’s due diligence procedures in 2001 
for making such trading decisions. 

Samberg’s testimony below follows his identification of a pamphlet delivered to 
PCM investors describing PCM’s “due diligence” procedures in mt^ng trading and 
investment decisions. Samberg’s decision to buy HF without consulting with any of 
PCM’s 250 employees, without speaking at HF, without following HF, and without 
researching HF cannot be reconciled with PCM’s customary “due diligence” before 
making such decisions. Two points; he didn’t need to do a “due diligence” because he 
had the info; he violated PCM’s practices or he’s lying about how he made the decision. 

9 Q And in the first sentence, it says, "This due 

1 0 diligence package was created by Pequot Capital Management, 

1 1 Inc. for current and prospective investors and their 

12 immediate affiliates." 

13 Is that correct, sir? 

14 A Yes. 

15 Q Now I'd like to ask you to turn over to page 8, 
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16 PCM-08 1626. And under Roman numeral V, "Investment Style and 

17 Strategy," I'd like you to focus on item 1 . And Tm going to 

1 8 read it, the first sentence, and I'm going to ask you if it's 

19 a true statement. 

20 "Describe the development of your investment 

21 approach and how investment ideas are generated." So this 

22 is — the statement follows. "Pequot Capital's investment 

23 process begins with an intensive research of a company's 

24 underlying fundamentals." 

25 Is that a correct statement, sir? 

1 A Yes. 

2 Q Was that correct in 2001? 

3 A Yes. 

4 Q "Investment ideas are generated as a result of 

5 meetings directly with company senior management teams," 

6 Is that a correct statement? 

7 A Ulr-huh. Yes. 

8 Q Is that correct in 2001? 

9 A Yes. 

10 Q "This allows the investment team to understand a 

1 1 company's management structure, thought process, strategic 

12 direction, and products." 

13 Is that a correct statement? 
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14 A Yes. 

15 Q Was it a correct statement in 2001 ? 

16 A Yes, it was. 

17 Q "In-depth meetings and industry research provides 

1 8 the research to prospective fund's analysts with an overview 

19 of a particular industry as well as the individual company, 

20 and allows for comparisons to be made within that specific 

21 industry." 

22 Is that a correct statement? 

23 A Yes. 

24 Q Was it a correct statement in 2001 ? 

25 A Yes. 

1 Q "The investment staff visits thousands of companies 

2 each year, conducts extensive interviews with management as 

3 well as competitors, suppliers, distributors, and customers." 

4 Is that a correct statement? 

5 A Yes. 

6 Q Was it a correct statement in 200 1 ? 

7 A Yes. 

8 Q "Based on research, the investment analyst is able 

9 to formulate business models and discuss their ideas with 

1 0 other members of the investment staff and the respective 

1 1 fund's portfolio manager prior to a position being included 



233 


1 2 within the portfolio. " 

13 Is that a correct statement, sir? 

14 A Yes, it is. 

15 Q Was it a correct statement in 200 1 ? 

16 A Yes, it was. 

17 Q "The portfolio manager makes the ultimate decision 

18 as to whether or not a position will be added to the 

19 portfolio." 

20 Is that a correct statement? 

21 A Yes. 

22 Q Was it a correct statement in 2001 ? 

23 A Yes, it was. 

24 Q "The investment approach is consistent across all 

25 funds managed by Pequot Capital." 

1 Is that a correct statement? 

2 A Yes, it is. 

1 Is that a correct statement? 

2 A Yes, it is. 

3 Q Was it a correct statement in 2001 ? 

4 A Yes, it is. 

E) What does ZUkha-MSFT tell us about Samberg? . 

As you know, however, there is a missing link in GE/HF; If Samberg traded on 
material nonpublic information (MNI), where did it come from? There are no e-mails to 
or from Samberg referring to any contacts with GE, HF, or any of the investment bankers 
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involved in the acquisition. The Samberg-Zilkha e-mails show how Samberg operates. 
They again and again show Samberg using Zilkha to get MNI from Microsoft. One 
shows Samberg asking Zilkha “those [MSFT] contacts have any views on the direct tv - 
Murdoch Humored msft possible deal?” This does not prove the GE-HF case, but does it 
suggest why Samberg’s explanation makes no sense on HF and why he has none on GE? 
Beyond a reasonable doubt on GE-HF? Not yet. Meet the preponderance of the evidence 
burden? Fll get back to you after Samberg testifies on Zilkha. I have also asked Nancy to 
do an Excel spreadsheet on the Samberg-Zilkha-MSFT trades. 

F) Was John Mack the tipster? 

You have the Excel spreadsheet. I will get the revised, edited version to you by 
tomorrow. In summary, Mack likely had the GE-HF info sources, he had contacts with 
Samberg diuing the period, there was quid pro quo, mutual trust existed, and Samberg 
needed a huge favor. Samberg’s need for a big favor is a new idea. His company was 
splitting a part. Benton was a yoimger and brighter light. Benton’s performance was 
demonstrably superior to Samberg’s. Samberg was recovering from heart surgery. Benton 
was leaving with at least half the company. Samberg was looking at even bigger staff 
losses to Benton. He testified that he was concerned at this time that more of his 
executive committee “might walk.” A big hit on GE-HF would illustrate that his fast ball 
had not slowed. Regarding GE-HF, Mack was just the guy to do his old friend a big 
favor, one that would also benefit him. 

Regarding Samberg’s situation during this time frame, he testified at the first 
session: 

The company was about to split, it was about to split. In September '00, 1 
had an aortic medical situation and was near death. I was on heavy 
medication, and I was trying to reestablish the franchise value of Pequot and 
the core ftmds. I was actively looking for help, and I did things in a 
manner that was expedient at the time given my expertise in this area. 

In a similar vein, he testified at the second session: 

My firm was going to split in three months. These people were my other 
managing director partners. Times were fragile. I needed their approval to 
do whatever I wanted to do or they might walk. So I wanted them to meet 
anybody that I was interested in talking to to building out the platform. 
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From: Aguirre, Gary J. 

Sent: Tuesday, June 28, 2005 5:46 AM 

To: Hanson, Robert 

Cc: Kreittnan, Mark J.; Ribelin, Eric 

Subject: GE-Heller: Obstacles and propsed next steps 

This memo summarizes the proposed steps for advancing the investigation of 
the GE-HF investigation. I have other droughts regarding how we might advance the 
investigation of other SRO referrals (e.g.. Elite Information and Blue Coat Systems) 
as well as the efficient identification of other insider trading activity. 

I assume you have reviewed memo 1 which summarizes Samherg’s testimony on 
why he traded in HF and GE. His explanation of his HF trading lacks credibility and 
he has none on GE. Still, we need to establish the likely path through which the 
material nonpublic information (MNl) flowed to Samberg. Proposed below are five 
avenues for establishing that path. 

A. Documents-Testimony from the five investment bankers ( CSFB, Morgan 

Stanley, JP Morgan, Lehman and Merrill Lynch) or the two principals 
(GEandHF). 

I discuss these possible tip sources in ascending order, given what we know now, 

of probability. . 

The least likely sources at this point are Heller, Merrill Lynch, and Lehman. We 
have no evidence of any Samberg-HF contacts. Samberg denied having any contacts 
with HF. He could not identify any of the HF employees involved in the acquisition. 
Merrill was consulted by Fuji Bank very early, was not hired, and was not heard from 
again. Yesterday, Merrill produced documents pursuant to our subpoena on a CD 
which I will review when they have been posted to Iconnect. Hence, its status could 
change if something shows up. Samberg did testify that he might have spoken with 
someone from Merrill. Also, there were a huge amount of hard and soft dollar 
commissions that went to Merrill from July 1, 2001, through Jime 30, 2002 
(approximately $16 million). The chronologies indicate that Lehman, which had 
investment banking ties with Heller, did not become involved until just before the 
announcement of the acquisition in late July 2001. I have not as yet served a 
subpoena on Lehman. 

JP Morgan is up on notch as a source of a tip. It consulted with Fuji from 
beginning to end. However, Samberg testified he knew no one on the JP Morgan 
acquisition team. JP Morgan’s counsel wrote that there were no e-mails between 
Morgan’s and Pequot. Additionally, Samberg testified that he does not recall anyone 
having any contacts with anyone from JP Morgan in 2001 . In short, we have no leads. 

Up another notch as a tip soince is GE. Samberg knows two members of the GE 
acquisition team, John Myere and Kenneth Langone. Langone was an outside director 
and there are few e-mails between him and Samberg in 2001 . One e-mail suggests 
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that Langone and Samberg met in January 2001. Samberg testified he was not certain 
he knew Langone in 2001. However, his testimony regarding Langone was a little 
suspicious (RT n p. 28, 1. 20-p. 31 1. 14). Samberg has a much stronger relationship 
vsrith John Myers, CEO of GE Asset Management. It dates back to the late nineties. 
He attends basketball games with Myers. When I asked Samberg if he ever discussed 
GE business with Myers in these games he responded, “What do you mean by discuss 
‘GE businesses?’” However, GE’s chronology indicates that both Myers and Langone 
did not learn about the HF acquisition until just before it was announced. However, 
there is no accuracy warranty with the chronos; Chrysakos — the GE VP that went to 
prison as a tipster on GE-HF — was not even mentioned in the GE chronology to the 
NYSE. I have asked GE, represented by Wilmer-Cutler, to submit a more complete 
chrono in view of the Chysakos omission. 

The second highest probability of the tip would be Morgan Stanley (MS), which 
consulted with GE, for two reasons. First, MS is Pequot’s prime broker. Samberg 
rattled off about ten names of higher echelon MS people he knew in 2001, though he 
denied knowing any of the individuals on the acquisition team that consulted with 
GE. More importantly, there is the Mack connection. The rub is that Mack left MS in 
March or April 2001, before MS knew about GE-HF. However, Mack came fi-om the 
institutional side of MS and had been expected by the media to bring many of its 
bankers witli him to CSFB, implying the depth of his relationships with MS bankers 
that might have known about GE-HF. It later became public that there was a 
contractual prohibition in Mack’s severance agreement precluding him from hiring 
away MS staff. Yesterday, we received a packet of Samberg-MS e-mails from MS 
for the period before Mack left MS. The more interesting e-mails would be those after 
he left and after MS learned about GE, which have not as yet arrived. I doubt we will 
find anything like a tip, but we find him being chummy with somebody who knew 
about GE-HF. 

The top spot goes to CSFB, which consulted with HF, for reasons you know. This 
could of course change if it turned out that Mack had no significant contacts at CSFB 
until after July 2. As you know, we have subpoenaed communications between Mack 
and Pequot from June 1, 2001, until June 2004, when he left CSFB. My view is that 
we should broaden the subpoena to obtain (1) all communications between Mack (we 
now have his e-mail address just before he started with CSFB) and CSFB for the two 
months before he began with CSFB and (2) all documents relating to his phase in as 
CEO at CSFB generated during June and July 2001. Further, I think we need to take 
Mack’s testimony and simply nail down whether he will admit that he knew about the 
GE/HF acquisition fiom any source. Obviously, he could have learned this at either 
CSFB or MS. Since the GE-HF info could have been communicated to him in the 
regular course of business from CSFB, and thus third parties would be innocently 
involved, he might actually tell us if diis occurred. If this was the tip path, the 
question would be when: the closer to June 29 or the morning of July 2, the stronger 
the case that he was the tipster. As discussed in my first memo, please keep in mind 
that Samberg was a heavy purchaser of HF on July 2 and tried to buy more than twice 
the amoimt he actually executed. I have asked Tom Conroy to get BOA 



237 


Montgomery’s trading tickets for July 2 so we can determine whether the trade was 
put in at the opening or during the day. If it was put in during the day, the tip could 
have come on the morning of July 2. If by any chance that is when Mack learned of 
the acquisition, he would look very much like the tipster. 

It is also important whether Mack had his GE/HF information refreshed during 
July 2001. On July 9, Samberg, for some reason, only tried to buy 15,000 shares of 
HF. The next day, he directed his trader to purchase 455,300 shares of HF. What did 
he leam between his July 9 order and his July 10 order? Did Mack have his 
information refreshed at this time? 

In short, the broadened subpoena and Mack’s testimony could (1) point to Mack 
as the tipster or (2) eliminate Mack as the tipster and thus suggest we eliminate CSFB 
and look closer at the other candidates. 

B. Production of additional e-mails. 

A second possible source of evidence indicating the tipster for GE/HF is the 
yet un-produced e-mails of Pequot. There are two possibilities. First, Pequot is 
holding aa now unknown number of e-mails and instant messages for privilege 
review. Fried Frank has represented that there are no e-mails to or from Samberg for 
the period of April 15, 2001, through July 31, 2001, among the withheld e-mails and 
IMs. I do note that there are several e-mails to and from Pequot’s General Counsel at 
the critical time relating to “investment decisions.’’ 

A second possible source, and probably the only realistic one for GE/HF, is 
the backup tapes. There are four classes; the Andor tapes, the missing tapes, the 
damaged tapes, and the non-exchange server tapes. Irvine Pollock and Larry Storch 
have been hired for the task of ascertaining what happened to the missing tapes, 
locating any other non-exchange server t^es with e-mails, and retrieving any e-mails 
from the damaged tapes. I see Pollack-Storch as PCM’s protective wall of integrity 
around the tapes. Shame on anyone who suggests Pollack-Storch is not getting to the 
bottom of backup tape brouhaha. As you know, I have written Audrey Strauss 
regardmg the newly discovered non-exchange server tapes and got a reply form Larry 
Storch, which did not respond to ray questions, e.g., which Pequot employee had 
possession of the recently discovered non-exchange server tape from which e-mails 
were retrieved. I think Audrey has the best of all worlds right now regardmg these 
three categories of tapes: the PoUock-Storch wall of integrity and my inability to 
press them for answers to pertinent questions. Mark’s call last week to Fried Frank 
may get Pollack-Storch to concede they simply represent Pequot. 

The circumstances involving the backup tapes may be an obstruction of 
justice case. How and when did dome of the tapes get damaged? How did some get 
lost? If I have to take this on without some guidance, it is a very big job. 
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That leaves us with the Andor tap^. I understand that Audrey will send me a 
response next week to my request from legal authorities supporting Pequot’s assertion 
of privilege. 

C. Peter Dartley. 

So far, outside of Samberg, Pequot e-mails/documents indicate only one other 
Pequot employee knew anything about the GE/HF trades, Peter Dartley. On July 1 1, 
2001, Samberg wrote Dartley, “Where are we on HF?” Dartley was Samberg’s chief 
trader in July 2001 . Samberg dealt directly with him and often gave him directions to 
make trades. The quote above suggests that this was done on HF. Dartley posted the 
HF trades and the GE trades to the handwritten Pequot trade blotter. 

Dartley was also an intermediary when Samberg needed information about 
engaging in an arbitrage transaction on GE-HF after the announcement of the 
acquisition but before the close. Other e-mails suggest that Dartley was Samberg’s 
confidante on investment decisions and other matters. 

Pequot’s employment list indicates that Dartley started work with Pequot in 
1994 and never left. This is not accurate. The Chief Trader at MS told me that Dartley 
left (I think retired from) Pequot and later rejoined Pequot some time in 2003 in his 
current position as a “Managing Director." His new assignment was to restructure 
Pequot, an assignment that says volumes about Samberg’s trust in Dartley. If any 
incriminating e-mails exist, I suspect they would be between Samberg and Dartley. 

I think we should issue a subpoena for all e-mails to and from Dartley from January 
1, 2001, to the present, as we have with 34 other Pequot employees. He should also 
go to the top of the testimony list. 

D. The emerging mosaic of Samberg’s activities during June and July 2001 

As you know, Nancy has been working on an Excel spreadsheet that includes 
key e-mails to and from Samberg, including those to/from or mentioning Mack. It 
also contains trading info and info from the GE-HF chronologies. Relevant data from 
phone records and credit cards will be entered as it arrives. This mosaic, especially 
with input from CSFB or MS regarding Mack, could become a clearer and clearer 
picture of the path of the tip. 

E. Calls to former Pequot employees 

2001 was a turbulent year at Pequot. Many people left with Dan Benton to 
form Andor. Others simply left. Some appear to have been fired. Eric and I have 
fiequently discussed questioning former Pequot employees. Of course, the closer they 
were to Samberg in June or July 2001, the better. One obvious candidate is Wendy 
Chicosky Samberg’s secretary in June and July of 2001. She left in mid-October 
2001, which means she could have gone to Andor. Among other thinp, she kept his 
daily calendar. There is a dilemma here; if we call former Pequot employees, they 
may not talk because of the confidentiality agreements they signed; if we take their 
testimony, they may get “lawyered up” by Fried Frank selections before they testify. 
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From: Aguirre, Gary J. 

Sent: Wednesday, June 29, 2005 5:11 PM 
To: Kreitman, Mark J. 

Subject: Mack and CSFB subpeonas 

Mark: 


As you know, I have asked to issue a subpoena to CSFB and to take the testimony 
of John Mack in connection with Samberg’s $80 million trades in GE and Heller shortly 
before the public announcement of the GE’s acquisition of Heller. I suggested in my e- 
mail to you of June 27 in summary fashion why Mack was a logical source of the tip and 
also suggested in my memo of June 28 that this was the next logical step in this 
investigation. 

The reasons are the following: 

1) Mack had access to this information from two sources, since he had 
recently left Morgan Stanley, which represented GE, and moved to 
CSFB, which represented Heller; 

2) Mack had coimnunications with Samberg on at least two critical 
times during the Samberg’s trading, including a call after the close on 
the Friday before the Monday when Mack began trading; we have no 
other leads at this time of people who likely knew of the acquisition 
that had contact with Samberg shortly before he began trading; 

3) I have questioned Samberg about all individuals who were identified 
in chronologies who had knowledge before July 2, 2001 of the Heller 
acquisition, and Samberg denies he had contacts with any of them; 
this suggests that the tipper was not directly involved in the 
acquisition; 

4) Samberg would likely have a relationship of trust with the person 
from whom he accepted the information, Mack meets that criteria, 

5) There were a number of motives for Mack to pass this information 
along to Samberg; 

a) Mack was admitted directly into Pequot deals, e.g., the ni^t 
that Mack is suspected of giving Samberg the tip, Samberg 
arranged for Mack to get a $5 million piece of a Lucent 
investment subsidiary that was being sold at a fire sale; 

b) Mack got to put at least $7 million (likely much higher) into 
Pequot funds that were closed; these funds had sensational 
returns at that time, including $5 million into one of the funds 
that was allocated 5.4 million in profits from GE-HF; 

c) Samberg was proposing Mack as a director on two boards; 

d) They were very close fiiends, e.g., Samberg’s secretary says 
“Mack loves you”; Samberg was in desperate need at that 
time for some big hits, since his all star protege was leaving 
about half of Pequot employees and Samberg was worried 
that more would leave; 

e) Mack solicited and obtained Samberg’s stock tips; 



240 


f) Other consideration that does not show up in the Pequot e- 
mails. 

Your refusal to permit this testimony, along with other limitations, has significantly 
affected this investigation. First, Bob has instructed me to stock with the GE-Heller 
investigation. The Samberg-Microsoft investigation is on hold until David Anders and the 
FBI speak with David Zilkha. That matter really depends on whether Zilkha tells the FBI 
that he tipped Samberg around April 9. If he does, David Anders will likely continue the 
matter as a criminal investigation. If Zilkha does not admit he tipped Samberg, we would 
have the same problem. 

As I mentioned in my June 28 memo, the second best source of proving the Samberg GE 
tip is from the backup tapes. I am not permitted to speak with either Pollack or Storch, 
who are handling this matter and Audrey refers me to them. That effectively closed off 
this source. The other possibility is to take extensive testimony from Pequot employees in 
this regard. I have already taken five examinations trying to pin down this issue. Further, 
taking two weeks of testimony on this issue that may not be productive is not how I 
interpret Bob’s guidelines. 

I have proposed that we obtain the documents from CSFB that would show when Mack 
obtained information about GE-HF. 1 suspect that Mack learned during an orientation at 
CSFB. I would be looking for information that Mack knew about GE-Heller as well as 
information when Mack learned. Evidence that Mack learned near or on Friday June 29, 
the night of his call to Samberg, would tend to focus the matter more on Mack. Evidence 
that he did not learn until July 3 or never learned would eliminate him. From the 
newspaper accounts, I have inferred that there were some arrangements between Morgan 
Stanley and John Mack in early June. This is consistent with an orientation later in the 
month during which Mack learned about the GE-HF matter, perhaps 10 days to 2 weeks 
before the public aimouncement that he was Morgan Stanley’s CEO. 

I understand you have denied my request to proceed with the CSFB and Mack subpoenas 


Gary 
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From: Aguirre, Gary J. 

Sent; Tuesday, July 19, 2005 12:00 PM 
To: Kreibnatr, Mark J.; Hanson, Robert 
Cc: Ribelin, Eric; Eichner, Jim; Jama, Liban A. 

Subject: Lynch 

Lynch will thus be in a position to have orchestrated the document production from both 
CSFB and Morgan Stanley relating to Mack. Having access to our CSFB and Morgan 
Stanley subpoenas, he should understand exactly where we are going. 

Per earlier discussions, Lynch seemed to have an agenda that did not relate to my 
discussions with Patalino, I suspect Patlino is also leaving with Lunch (as he did from 
Davis Polk when Lynch Left) for Morgan Stanley. He turned the matter over to someone 
last week, saying he would be staying at home this week. 

This puts in perspective brief call from Ashley Wall (Morgan Stanley counsel) on Friday, 
when she called to say there would be no more Mack e-mails. A week before she told me 
that they were still working on producing some additional e-mails relating to Mack and 
would be searching backup tapes. Her tone on Friday, which is usually fairly light, 
seemed strained. I asked her how she already knew that there would be no Mack e-mails 
in backup tapes, but her answer made no sense. She agreed to explain the reason in a 
letter. This was a mild red flag, but I did not make much of it because MS has been very 
cooperative until now. 

Here’s the language from our current subpoena: 

1. All electronic mail sent to John J. Mack (“Mack”), or any of his secretaries, 
assistants, or others acting on his behalf, from January 1, 2001, through March 
31, 2001, from Arthur J Samberg (“Samberg”), or from any agent, officer or 
employee of Pequot Capital Management (“PCM”); 

2. All electronic mail from Mack, or any of his secretaries, assistants, or others 
acting on his behalf, from January 1, 2001, through March 31, 2001 to 
Samberg, or to 'any agent, officer or employee of PCM; 

3. All electronic mail sent to Mack, or any of his secretaries, assistants, or others 
acting on his behalf, from March I, 2001, through August 30, 2001, from any 
agent, officer or employee of MS; and 

4. All electronic mail from Mack, or any of his secretaries, assistants, or others 
acting on his behalf, from March 1, 2001, through August 30, 2001 to any 
agent, officer or employee of MS. 


I suggest another call to Ashley tomorrow or Thursday with Liban, Jim, or both to pin 
down exactly the situation on the Mack e-mail subpoena. 
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Fr m: Aguirre, Gary J. 

Sent: Wednesday, July 27, 2005 5:22 PM 
To: Berger, Paul; Kreitman, Mark J. 

Subject: Re: Mark's e-mail of July 25 

Paul and Mark: 

This replies to Mark’s e-mail of July 25, which in turn replied to mine of June 28 
(attachment 13). I wrote and sent my e-mail immediately after a heated discussion with 
Mark on June 28, memorializing what had transpired. I do not understand why it would 
take four weeks to respond. I am also copying Paul because the timing of Mark’s e-mail 
suggests it was triggered by my conversation with Paul on the same points late last week. 
Mark’s July 25 e-mail reads; 

From: Kreitman, Mark J. 

Sent: Monday, July 25, 2005 7:15 PM 
To; Aguirre, Gary J. 

Cc: Hanson, Robert 

Subject: RE; Mack and CSFB subpoenas 

I need greater specificity than the information provided here. Perhaps 
the CSFB documents will show when Mack obtained information 
about the GE/Heller deal. The fact of Mack’s transfer fi'om Morgan- 
Stanley to CSFB, without information about when he was over the 
wall, is insufficient justification for compelled testimony and intrusive 
subpoenas at this point, in my view. The contacts between Mack and 
Samberg, though potentially significant, are not, as I understand it, 
aberrational. The fact that we have not identified other potential 
tippers is of only marginal significance. Item 4 is of little material 
import since it hardly limits suspicion to Mack among all the people 
Samberg trusts. The evidence of motive Mark cite may have 
substance, but it’s too vague as articulated to be meaningful. Specifics 
might strengthen it, if they show conduct inconsistent with pattern. I 
have clarified the role of Irv and Larry, which should assuage your 
anxiety to some degree. I have at no time “denied [your] my request to 
proceed with the CSFB . . . subpoena.” To the contrary, I have 
indicated repeatedly that concrete evidence of when Mack obtained 
access to material nonpublic information re the GB/Heller deal is the 
sine qua non for focused investigation of Mack. 

For ease of reference, I have separated the Mark’s comments made in his e-mail of 
July 25 into sub-points and then respond to each sub-point in the bracketed comments. 

1) I need greater specificity than the information provided here. [My June 28 e-mail 
was not intended to specify the factual support for the Mack testimony-CSFB 
subpoena course of action. It merely confirmed my understanding that Mark had 
rejected both courses of action during the heated meeting we had a few minutes 
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earlier. The factual support for these two steps was discussed in the two lengthy e- 
mails and two spreadsheets 1 gave Mark on June 27 and June 28 (see attachments 
9-12) and to lesser extent in the series of e-mails that 1 had circulated since June 3 
when it was announced that Mack would become Pequot’s new CEO 
(attachments 1-8). 

2) Perhaps the CSFB documents will show when Mack obtained information about 
the GE/Heller deal. [Not likely: all communications regarding Mack’s position at 
CSFB during the critical period before July 2 were between Mack and Credit 
Suisse Group Chairman Lukas Miihlemann in Switzerland , except for two 
meetings with CSFB CFO and a CSFB attorney. The July 30, 2001, Business 
Week discussed how Mack went to CSFB: “ Since April, he [Mtihlemann] had 
been wooing Mack-who left Morgan Stanley on Mar. 21 after losing a power 
struggle with CEO Philip J. Purcell— to take on one of the toughest jobs on Wall 
Street.” So far, despite my request, CSFB has not produced anything to or from its 
Swiss parent regardling Mack. When I ask about it, his underlings tell me Lynch is 
looking into it, Patalino has politely suggested: “Why don’t you get it from 
Mack?” (See attachment 14) Until we talk to Mack, we don’t know who he might 
have spoken with at CSFB before he was hired. CSFB has expressed reluctance to 
restore all backup tapes for all employees for the period from April through July 
2001 and I have not asked them to do this. 

3) The fact of Mack’s transfer from Morgan-Stanley to CSFB, without information 
about when he was over the wall, is insufficient justification for compelled 
testimony and intrusive subpoenas at this point, in my view, [There was no wall to 
go over before. The question is: did anyone tip him off during the period that 
Miihlemann and CSFB’s CFO were wooing him to go to CSFB. Nor need the 
subpoena be intrusive; it could be handled very smoothly: a short session during 
which we simply ask if and when he found out about the acquisition. The other 
possible source is Morgan Stanley. Currently, we are exploring possibilities at 
CSFB and Morgan Stanley, Mack’s testimony, as I explained in our pre-meeting 
memo of June 28 (attachment 1 0), could have helped us focus our investigation. 

4) The contacts between Mack and Samberg, though potentially significant, are not, 
as I understand it, aberrational. [We have four Mack-Samberg contacts during 
April through July 2001 . One was on the Friday night before Samberg started 
trading his trading on the next Monday.] 

5) The fact that we have not identified other potential tippers is of only marginal 
significance. [If we had just begun to look, I would agree. I have been through 
Samberg’s personal calendar, what phone records we have, all his e-mails for the 
relevant period, searched through about the million Pequot e-mails for 2001, 
questioned Samberg about his relationship with everybody involved on all sides 
of the deal (JP Morgan, CSFB, Merrill Lynch, GE and Heller) in the deal. I have 
looked through all relevant CSFB e-mails and Morgan Stanley e-mails. There are 
no connects. Nor is there anything else to suggest that he learned from any of 
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these people. I have screened possible connects on the acquisition teams through 
the 3.5 million Pequot database to look for leads. There were none. The tipper 
must connect a lot of dots: access to info, motivation at the key time, trusting 
relationship with Saraberg, communications at key time with Samberg. No one 
else connects these couple of dots; Mack comiects all of them.] 

6) Item 4 is of little material import since it hardly limits suspicion to Mack among 
all the people Samberg trusts. [It’s not the trust factor in isolation as Mark 
suggests; it’s one factor in a profile. Suppose an eye witness describes his 
assailant as a 6’1” white male, weighing over 300 pounds, balding with a 
common tattoo on his forearm. It does not make everybody with the same tattoo a 
suspect. Just the same way, the tipper must meet the whole profile: have possible 
access to information, and spoke with Samberg at the key time, had a motive, and 
was trusted by Samberg. Mack does not simply have the common tattoo on his 
arm; he meets the whole profile ] 

7) The evidence of motive Mark cite may have substance, but it’s too vague as 
articulated to be meaningful. Specifics might strengthen it, if they show conduct 
inconsistent with pattern. [As discussed above, the June 28 e-mail, to which Mark 
responds, was not intended to specify the details regarding motive. That was done 
in the memos and two spreadsheets I gave Mark just before the meeting 
(attachments 9-12). In general, 1 do not believe that Mack’s tips to Samberg 
would have been on transactions where they split a profit. That’s too crude and 
created unnecessary risk. More likely, they just did favors for each others like 
some of those discussed below. 

a) Mack got into Closed Pequot funds and special deals that Mack thought 
would have big returns to him during and after 2001. At that time, 
Samberg’s funds were doubling in value in less than 3 years and the Pequot 
Scout fund was doing even better. Mack was pouring money into these 
funds in 2001 , even though all (but one) were closed. In general, the funds 
had a $5 million lower limit. E-mails show Mack putting at least $13 
million into tliese funds. This included the Scout fund which had the 
highest return but was closed at that time. Scout is also one of the three funs 
that consistently appear on the SRO referrals. One of the spread sheets I 
provided to Mark on June 28 shows Mack invested in 1 5 different Pequot 
funds. Similarly, Mack was getting into private deals that Pequot was 
putting together for its own principals, including projects with the 
following code names: $5 million into “Fresh-start” (Lucent spin-off 
bought cheap), $2 million info Baby C, and an unknown amount into 
Distressed Guys, which later became Pequot Special Opportunities Fund. 

As a rough estimate, based on performance over 1999 and 2000, Mack 
could reasonable expect that his new investments in Pequot during 2001 
alone would have returned something in the range of $5 million per year to 
Mack. 
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b) Board seats As shown on one of the spreadsheets (attachment 12), 
Samberg was promoting Mack for board seats on both Baby C and Fresh- 
start. 

c) Office Space Mack was using Pequot office space intermittently during the 
period from March 2001 throu^ July, 2001, when he began work for 
CSFB. 

d) Stock tips Samberg was giving Mack stock tips on public companies that 
Mack directly invested in. ‘That’s where were putting our money.” 

e) Friendship Mack and Samberg were close friends. Two months ago, Mack 
took over as CEO at Pequot. That Samberg would choose Mack in the 
middle of an investigation that could land Mack in jail tells much about the 
level of trust Samberg had in Mack. I discussed how the friendship played 
as a motive in my June 27 memo (attachment 9). 

8) I have clarified the role of Irv and Lany, which should assuage your anxiety to 
some degree. [This was done after I resigned and only after Jim Eichner disagreed 
with Mark on the same issue.] 

9) I have at no time “denied [your] my request to proceed with the CSFB . . . 
subpoena.” To the contrary, I have indicated repeatedly that concrete evidence of 
when Mack obtained access to material nonpublic information re the GE/Heller 
deal is the sine qua non for focused investigation of Mack. [I’ll be specific. I 
proposed in my 6/20 and 6/24 e-mails (see yellow highlighted language in 
attachments 3 and 8) to Bob that we serve a second subpoena on CSFB. When I 
did not get an answer, I asked Bob about it. He said it was Mark’s decision. I 
therefore included my request to broaden the CSFB subpoena in my June 28 e- 
mail to Mark: “My view is that we should broaden the subpoena to obtain (1) 
all communications between Mack (we now have his e-mail address just 
before he started with CSFB) and CSFB for the two months before he began 
with CSFB and (2) ail documents relating to his phase in as CEO at CSFB 
generated during June and July 2001. Further, I think we need to take Mack’s 
testimony and simply nail down whether he will admit that he knew about the 
GE/HF acquisition from any source.” Mark said he had read the above memo 
before we spoke on June 28. He made clear to me that he disagreed with what I 
had proposed. I first learned that Mark had changed his mind after I told Bob I 
was resigning.] 

I also believe Mack’s testimony should have been taken promptly for the same 
reason that staff normally takes early testimony of suspected participants in an insider 
trading investigation— to pin them down. This is particularly tme here because CFSB and 
Morgan Stanley are still producing e-mails. Further Morgan Stanley will be friendly 
because Mack is now its CEO. CSFB will be fiiendly to Mack because Gary Lynch, who 
is going to Morgan Stanley in a couple of months to join Mack, controls the CSFB 
production responsive to our subpoena. Further delay allows Mack to concoct a story that 
is consistent with the information contained in the e-mails. On the other hand, if he did 
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not provide information, that also may become clear. As discussed in my June 28 e-mail 
to Mark (Exhibit 10), this would allow us to focus on other possible sources for the tip, 

I had different and more troubling input why it was difficult to move ahead with 
the second CSFB subpoena and the Mack testimony. I sent two e-mails to Bob during the 
week of June 20 (see attachments 3 and 8) proposing that we proceed with the Mack 
testimony and broaden the CSFB subpoena. When I did not hear back from Bob, I spoke 
with him directly about these proposals. Bob told me I) that these decisions were for 
Mark to make and 2) it would be an uphill battle because Mack had powerful political 
connections. Bob also mentioned this concern during a meeting with Mark and me. Bob’s 
comment about Mack’s political influence became more real when I learned on June 27 
that documents I had subpoenaed from Morgan Stanley were faxed by Mary Jo White 
(who had never represented anyone in the investigation) directly to Linda Thompson (see 
attachment 15), before Morgan Stanley produced them in the investigation. On the 
preceding Friday, June 24, Bob also met privately with Paul about the investigation I was 
handling. Likewise, Mark and Bob did not invite me to participate in the meeting on June 
27 when they discussed Mack’s possible testimony. This combination of events suggests 
to me that the issue whether Mack’s testimony would be taken was being handled 
differently than the same issue for other witnesses in this investigation and different firom 
the same issue in other investigations. Further, I do not believe that treating Mack 
differently is consistent with the Commission’s mission, at least as I understand it. 

My comments above deal with one situation that I found very demoralizing. I am 
preparing a second memo-e-mail addressing other events that will place the above in 
perspective. 


Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax; 202-772-9236 

mailto: aguirreg@sec.gov 


From: Kreitman, Mark J. 

Sent: Monday, July 25, 2005 7:15 PM 
To: Aguirre, Gary J. 

Cc: Hanson, Robert 

Subject: RE: Mack and CSFB subpeonas 

I need greater specificity than the information provided here. Perhaps the CSFB 
documents will show when Mack obtained information about the GE/Heller deal. 
The fact of Mack’s transfer from Morgan-Stanley to CSFB, without information 
about when he was over the wall, is insufficient justification for compelled 
testimony and intrusive subpoenas at this point, in my view. The contacts 
between Mack and Samberg, though potentially significant, are not, as I 
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understand it, aberrational. The fact that we have not identified other potential 
tippers is of only marginal significance. Item 4 is of little material import since it 
hardly limits suspicion to Mack among all the people Samberg trusts. The 
evidence of motive you cite may have substance, but it's too vague as articulated 
to be meaningful. Specifics might strengthen it, if they show conduct inconsistent 
with pattern. I have clarified the role of Itv and Larry, which should assuage your 
anxiety to some degree. I have at no time “denied [your] my request to proceed 
with the CSFB . . . subpoena.” To the contrary, i have indicated repeatedly that 
concrete evidence of when Mack obtained access to material nonpublic 
information re the GE/Heller deal is the sine qua non for focused investigation of 
Mack. 


From: Aguirre, Gary J. 

Sent: Thursday, June 30, 2005 9:29 AM 
To: Kreltman, Mark J. 

Subject: FW: Mack and CSFB subpeonas 

Corrected e-mail sent yesterday 

Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax; 202-772-9236 

mailto: aguirreg@sec.gov 


From; Aguirre, Gary J. 

Sent: Wednesday, June 29, 2005 5:11 PM 
To: Kreitman, Mark J. 

Subject: Mack and CSFB subpeonas 

Mark: 


As you know, I have asked to issue a subpoena to CSFB and to take the 
testimony of John Mack in connection with Samberg’s $80 million trades in GE 
and Heller shortly before the public announcement of the GE’s acquisition of 
Heller. I suggested in my e-mail to you of June 27 in summary fashion why Mack 
was a logical source of the tip and also suggested in my memo of June 28 that this 
was the next logical step in this investigation. 

The reasons are the following; 

1) Mack had access to this information from two sources, since 
he had recently left Morgan Stanley, which represented GE, 
and moved to CSFB, which represented Heller; 
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2) Mack had communications with Samberg on at least two 
critical times during the Samberg’s trading, including a call 
after the close on the Friday before the Monday when Mack 
began trading; we have no other leads at this time of people 
who likely knew of the acquisition that had contact with 
Samberg shortly before he began trading; 

3) I have questioned Samberg about all individuals who were 
identified in chronologies who had knowledge before July 2, 
2001 of the Heller acquisition, and Samberg denies he had 
contacts with any of them; this suggests that the tipper was 
not directly involved in the acquisition; 

4) Samberg would likely have a relationship of trust with the 
person firom whom he accepted the information. Mack meets 
that criteria, 

5) There were a number of motives for Mack to pass this 
information along to Samberg; 

a) Mack was admitted directly into Pequot deals, e.g., 
the night that Mack is suspected of giving Samberg 
the tip, Samberg arranged for Mack to get a $5 million 
piece of a Lucent investment subsidiary that was being 
sold at a fire sale; 

b) Mack got to put at least $7 million (likely much 
higher) into Pequot ftmds that were closed; these funds 
had sensational returns at that time, including $5 
million into one of the funds that was allocated 5.4 
million in profits fi'om GE-HF; 

c) Samberg was proposing Mack as a director on two 
boards; 

d) They were very close fiiends, e.g., Samberg’s 
secretary says “Mack loves you”; Samberg was in 
desperate need at that time for some big hits, since his 
all star protege was leaving about half of Pequot 
employees and Samberg was worried that more would 
leave; 

e) Mack solicited and obtained Samberg’s stock tips; 

f) Other consideration that does not show up in the 
Pequot e-mails. 

Your refusal to permit this testimony, along with other limitations, has 
significantly affected this investigation. First, Bob has instructed me to stock with 
the GE-Heller investigation. The Samberg-Microsoft investigation is on hold until 
David Anders and the FBI speak with David Zilkha. That matter really depends 
on whether Zilkha tells the FBI that he tipped Samberg around April 9. If he does, 
David Anders will likely continue the matter as a criminal investigation. If Zilkha 
does not admit he tipped Samberg, we would have the same problem. 
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As I mentioned in my June 28 memo, the second best source of proving the 
Samberg GE tip is from the backup tapes. I am not permitted to speak with either 
Pollack or Storch, who are handling this matter and Audrey refers me to them. 
That effectively closed off this source. The other possibility is to take extensive 
testimony from Pequot employees in this regard. I have already taken five 
examinations trying to pin down this issue. Further, taking two weeks of 
testimony on this issue that may not be productive is not how I interpret Bob’s 
guidelines. 

I have proposed that we obtain the dociunents from CSFB that would show when 
Mack obtained information about GE-HF. I suspect that Mack learned during an 
orientation at CSFB. I would be looking for information that Mack knew about 
GE-Heller as well as information when Mack learned. Evidence that Mack 
learned near or on Friday June 29, the night of his call to Samberg, would tend to 
focus the matter more on Mack. Evidence that he did not leam until July 3 or 
never learned would eliminate him. From the newspaper accounts, I have inferred 
that there were some arrangements between CSFB [prior draft erroneously 
referred to Morgan Stanley] and John Mack in early June. This is consistent with 
an orientation later in the month during which Mack learned about the GE-HF 
matter, perhaps 10 days to 2 weeks before the public announcement that he was 
Morgan Stanley’s CEO. 

I understand you have denied my request to proceed with the CSFB and Mack 
subpoenas 


Gary 
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From: Aguirre, Gary J. 

Sent: Wednesday, August 24, 2005 12:12 AM 
T : Berger, Paul 
Subjed: Mack Testimony 

Paul: 

You had requested my analysis why John Mack's testimony should be taken. I had delayed 
sending it to you in hopes that Mark would be open to this possibility. However, Mark recently 
told me again Vnat I would have to establish that Mack went over the wall before I could take his 
testimony. This does not make sense to me or to other staff. I am therefore submitting my 
analysis directly to you. 

I will also be sending you the memo I menh'oned during our discussion in my office in mid-July, 
dealing with the factors that led up to my resignation. I have not had time to prepare it because 
of the danands of Pequot, my EEOC brief due on August 15 and my scheduled vacation. 

Gary 


From: Aguirre, Gary J. 

Sent: Thursday, August 04, 2005 6:34 PM 
To: Hanson, Robert 
Object: Mack testimony 

Bob: 

You have asked that 1 do a memo why I believe the Mack testimony should be 
taken as the next logical step in the Pequot investigation. I believe there are three reasons. 
First, a profile of the tipper was developed in this case that has multiple elements. The 
possibility that Mack acted as the tipper satisfies almost very element and is inconsistent 
with none. Second, whether or not Mack is the tipper, his testimony will advance the 
investigation. If he is the tipper, his testimony will likely suggest some avenues to be 
pursued and others to be dropped. It will pin him down to a story which we can begin to 
disprove. If he is not the tipper, his testimony is the likely first step to eliminating him 
from consideration. This would allow our limited resources to be focused on starting a 
new screening process to find another possible tipper. 

Mack meets each element of the profile. 

The timing of the trading with Mack 's access to possible information 

The first element is whether Mack had possible access to information that GE 
would make a tender offer for HF. He had access from two sources: he had been the CEO 
of Morgan Stanley, who advised GE, until late March. He also took over as CSFB’s CEO 
on July 12, 2001 . Samberg’s trading pattern, which I can discuss in more detail if you 
want, suggests that he obtained information just before Monday July 2, around July 9, 
and around July 25. Mack coincidentally met with CSFB’s CFO on June 28 or June 29, 
again a few days before he began work on July 12, and was CEO at the third key time. 
Hence, Mack had relevant contacts with CSFB at each time. Also, CSFB was “wooing” 
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Mack away from Merrill Lynch and other investment banking firms during the period 
from April through July 2001. It would be consistent with this effort for someone at 
CSFB or CS to mention, as part of this wooing process, what inventory Mack would be 
taking over. Incidentally, we know how Samberg saw Mack’s new role as CEO of CSFB. 
He and his son discussed the fact that CSFB was the second largest investment banker at 
that time and “it was good to have fiaends in high places.” Of course, there is also the 
possibility that Mack, through his contacts at Morgan Stanley, knew about the pending 
GE tender offer. 

Questioning Mack about this transaction could take us in several directions, each 
of which suggests a different focus for the investigation. First, Mack could deny that he 
ever knew that GE would make the offer until the public announcement. The 
investigation would then focus on whether this was true. Second, Mack might say he 
learned on Time 28 or Jtme 29. The focus would then be placed on his contacts with 
Samberg at that time and whether he learned that GE had bumped its offer around July 9. 
Finally, he might give convincing testimony that he learned after July 12 for the fust time 
and cause us to reevaluate whether his should even be considered. 

Also, Samberg’s trading suggests that he did not get the tip until shortly before he 
started trading. He would not be the largest purchaser of HF during July if he had the tip 
before. It also makes sense that his tipper, likely someone he trusted, got the tip just 
before Samberg started trading. Had the tipper had it earlier, why would he have not 
communicated it earlier? Further, GE made its first offer in early June. It would make 
sense for Samberg to start buying then if he knew about the trade. The Mack-CSFB 
meeting on June 28 or June 29 and the Samberg huge trading the next week fits. 

Further, we are operating in the daik regarding who Mack spoke with and when 
he spoke with them about stepping in as CSFB’s CEO. CSFB’s counsel tells he he spoke 
with CSFB’s CFO and the Credit Suisse chairman of the board. Were these the only 
people? Mack’s testimony could point us towards the key people at CSFB. Conversely, 
he might tell us that he was seeing some of the people on the acquisition team as Morgan 
Stanley at this time. That would take the investigation in a completely different direction. 

Mack had the motive to tip Samberg 

Mack had multiple reasons for tipping Samberg about the GE tender offer 

for Heller. 

a) Mack got into Closed Pequot funds and special deals that Mack thought 
would have big returns to him during and after 2001. Mack was getting 
into private deals that Pequot was putting together for its own principals, 
including projects with the following code names: $5 million into “Fresh- 
start” (Lucent spin-offbought cheap), $2 million info Baby C, and an 
unknown amount into Distressed Guys, which later became Pequot Special 
Opportunities Fund. The most interesting situation involved Fresh Start. 
Mack was pressing to get into this for sometime. On June 20, a Samberg e- 
mail said that he was with Mack and that Mack was “busting his chops” 
Samberg’s chops because he had not got the documents on this investment. 
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Neither the Pequot principals nor Samberg’s son seemed happy about Mack 
getting into this Fresh Start. During the call on June 29, when the suspected 
tip occurred, Samberg arranged for Mack to get into Fresh Start. Mack also 
was getting into Pequot limds when they appear to be closed. At that time, 
Samberg’s funds were doubling in value in less than 3 years and the Pequot 
Scout fund was doing even better. In general, the funds had a $5 million 
lower limit. E-mails show Mack putting at least $13 million into these 
funds. One of the spread sheets I provided to Mark on June 28 shows Mack 
invested in 15 different Pequot fimds (but it does not show when). As a 
rough estimate, based on performance over 1999 and 2000, Mack could 
reasonable expect that his new investments in Pequot during 2001 alone 
would have returned something in the range of $5 million per year to Mack. 

b) Board seats As shown on one of the spreadsheets, Samberg was promoting 
Mack for board seats on both Baby C and Fresh-start. 

c) Office Space Mack was using Pequot office space intermittently during the 
period from March 2001 through July, 2001, when he began work for 
CSFB. 

d) Stock tips Samberg was giving Mack stock tips on public companies that 
Mack directly invested in. “That’s where were putting our money.” 

e) Friendship Mack and Samberg were close friends. Two months ago. Mack 
took over as CEO at Pequot. That Samberg would choose Mack in the 
middle of an investigation that could land Mack in jail tells much about the 
level of trust Samberg had in Mack. I discussed how the friendship played 
as a motive in my June 27 memo. 

f) Mack’s crossing the line for Pequot. While Mack was at CSFB, he was 
acting as Pequot’s agent to introduce one of the companies Pequot co- 
owned with Lucent, to an investment banker in China. Mack’s letter, 
written on behalf of Pequot reads, “I have not given this first to CSFB 
(where he was then CEO) or to Morgan Stanley because I think your 
contacts in China are the best.” 

Samberg had a relationship of trust deep friendship with Mack. 

We do not have a complete picture of Mack’s financial assets, but his holdings in 
his Pequot fimds in 2001 exceeded $400 million. He holds an engineering degree from 
MIT, a Masters of Science from Stanford, and an MBA from Columbia. He started with 
$3.5 millions and built the largest hedge fund in the world as of 2001, when the GE-HF 
trading took place. He has generally been very careful about his comments in his e-mails. 
He used AOL instant messaging, which leaves no trace in any computer, to communicate 
with key people. In short, he’s a smart guy who took few chances. It does not fit the 
pattern for him to be taking big chances where he got his tip. It makes sense that he got it 
from someone he trusted and who also trusted him. That was Mack. Mack’s e-mails to 
and frorn Samberg have a different ring about them. In one e-mail, Samberg’s secretary 
tells Samberg Mack had called and that, “he loves you.” In sum, there was a deep trust 
and friendship between them. It is exactly the kind of relationship that Samberg would 
feel comfortable calling on for a tip as big as HF and GE. 



253 


Samberg 's need for a big favor from an old friend. 

In July 2001, Samberg’s company was splitting a part. Benton was a younger and 
a rising star. Benton’s performance was dwarfing Samberg’s. Samberg was recovering 
from heart surgery. Benton was leaving with at least half the company. Samberg was 
looking at even bigger staff losses to Benton. He testified that he was concerned at this 
time that more of his executive committee “might walk.” A big hit on GE-HF would 
illustrate that his fast ball had not slowed. Regarding GE-HF, Mack was just the guy to 
do his old friend a big favor, one that would also benefit him. 

Regarding Samberg’s situation during this time frame, he testified at the first 
session: 

The company was about to split, it was about to split. In September '00, 1 
had an aortic medical situation and was near death. I was on heavy 
medication, and I was trying to reestablish the franchise value of Pequot and 
the core funds. I was actively looking for help, and I did things in a 
manner that was expedient at the time given my expertise in this area. 

In a similar vein, he testified at the second session: 

My firm was going to split in three months. These people were my other 
managing director partners. Times were fragile. I needed their approval to 
do whatever I wanted to do or they might walk (emphasis added). 


There do not appear to be other leads in the Samberg e-mails. 

The evidence does not merely point to Mack. It points to no one else. I have been 
through the Samberg e-mails, his calendar, his credit card receipts and his phone slips. 
Hilton, Eric, Nancy, have been through the e-mails. No one has shown up as a possible 
candidate. Further, Fried Frank has stated that Samberg made the decisions alone. No one 
was listed with him on the Fried Frank lists of those participating in investment decisions. 
If we don’t take a look at Mack, we start all over again looking for someone that fits the 
profile. Then the question would remain: if we find him or her, will there be a similar 
reason for not proceeding with the examination? Very possibly yes, given Samberg’s 
circles. 


Gary 



254 


From: Ribelin, Eric 

Sent: Thursday, Decanber 02, 2004 3:23 PM 

To: Wiederkehr, David 

Cc: Aguirre, Gary J.; Glascoe, Stephen 

Subject: 

Dave, 

Gary Aguirre has a promising case of insider trading episodes by a large hedge fund in multiple 
issuers over several years. Can we sit down with you guys next week for a brainstorming session 
on how we might get all relevant data (e.g. account statement information, phone calls, etc.) into 
a database? Thanks. Eric. 
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From: Chretien-Dar, Barbara C 
Sent: Tuesday, March 08, 2005 8:29 AM 
T : Aguirre, Gary 3. 

Cc: Kreitman, Mark 3.; Hanson, Robert; Ribelin, Eric; Foster, Hilton; Murphy, Brian P.; Chretien- 
Dar, Barbara C. 

Subject: RE: HO 9818, books and records issues un lA Act 

We've always viewed the language of 34 Act rule as being much broader than 
the lAA rule. The 34 Act rule requires a BD to keep all records relating to its 
"business as such.” The lAA rule requires that lAs "the following" books and 
records and then provides a specific list of required records, including sent and 
received communications relating to investment recommendations. 

While I agree that, as a policy matter, it makes sense to require advisers to keep 
all records relating to their investment recommendations (whether internal or 
external), we'd like to make reasonably certain that the rule can be read that way 
or in the manner that you suggest (e.g., Pequot is both the lA and is acting on 
behalf of the client and thus any communication relating to the client's 
investments should be viewed as a communication "sent or received"). We're 
going to check whether there is any adverse authority that would be inconsistent 
with this approach. 

Barbara 


From: Aguirre, Gary J. 

Sent: Monday, March 07, 2005 7:34 PM 
To; Chretien-Dar, Barbara C. 

Cc: Kreitman, Mark J.; Hanson, Robert; Ribelin, Eric; Foster, Hilton; Murphy, Brian P, 

Subject; RE; HO 9818, books and records issues un lA Act 

Ms. Chretien-Dar: 

Since sending my earlier e-mail, I have taken a closer look at In The Matter Of 
Banc of America Securities, Admin. Proc. File No. 3-11425. 1 suggest the decision may 
answer the issues raised in my last e-mail. 

First, regarding e-mails, the case relied on the language of Rule 17a-4(b)(4)' 
which “requires broker-dealers to ‘preserve for a period of not less than 3 years, the first 
two years in an accessible place... [ojriginals of all communications received and copies 
of all communications sent by such member, broker or dealer (including inter-office 
memoranda and communications) relating to his business as such.’” The case then held 
that the above language applies to e-mails. 

A similar requirement and even similar language is found in Rule 204(a) which 
requires that “Every investment adviser . . . shall make and keep true, accurate and current 
the following books and records relating to its investment advisory business: Originals of 
all written communications received and copies of all written communications sent by 
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such investment adviser relating to (i) any recommendation made or proposed to be made 
and any advice given or proposed to be given. . Rule 204-2 requires these documents be 
preserved for a period of five years. Since the operative language is nearly the same in 
both rules, should not Rule 204-2(a)(7) apply to e-mails as well, just as the similar 
language of 17a-4 does? 

Rule 204-2(a){7) would also seem to apply to the decision making process by 
which an investment adviser that manages hedge funds, such as Pequot, makes decisions 
for its family of funds. The application of Rule 204(a)(7) to a hedge fimd adviser, such as 
Pequot, differs from the routine two-party transaction involving a ftmd adviser. In latter 
case, communications from the adviser to the client obviously fall within the rule. In the 
case of the Pequot family of hedge funds, Pequot Capital Management does not merely 
give advice to its hedge fund clients; it actually makes the decision to do the trade and 
then executes the trade in one transaction. Would not the decision to do the trade for the 
third party hedge fund also effectively include the communication to do the trade? Hence, 
shouldn’t that implicit “communication” be subject to Rule 204-2(a)(7)? 

Regards, 

Gary 


From! Chretien-Dar, Barbara C. 

Sent:: Monday, March 07, 2005 5:28 PM 
To: Aguirre, Gary J. 

Cc: Kreitman, Mark J.; Hanson, Robert; Ribelin, Eric; Foster, Hilton; Chretien-Dar, Barbara C.; 
Murphy, Brian P. 

Subject: RE: HO 9818, books and records issues un lA Act 


Gary, 

Seem my thoughts below (in red). Sorry for the delayed response. Brian Murphy will 
take a closer look at your second question 

Barbara 

Original Message 

From: Aguirre, Gary J. 

Sent: Monday, February 28, 2005 10:37 AM 
To: Chretien-Dar, Barbara C. 

Cc: Kreitman, Mark J.; Hanson, Robert; Ribelin, Eric; Foster, Hilton 
Subject: HO 9818, books and records issues un lA Act 
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Chretien-Dar, Barbara 
Ms. Chretien-Dar: 

Obtaining documents and other information from Pequot Capital Management in this 
matter seems to be encountering the same types of delaying tactics that were encountered 
by the Commission in Bank of America Securities. Accordingly, as one option, we are 
examining the possibility of an administrative action similar to the one brought in Bank 
of America Securities, but brought under the books and records provisions of the 
Investment Advisors Act of 1940. 

In particular, we are looking at section 204 of the Act and Rules 204-2(a)(3), which we 
have aheady discussed. Rule 204-2(a)(7), which have not discussed. 

As I read Section 204, there is a threshold question regarding the scope of its reach. 

Under a strictly literal interpretation of section 204, the Commission would have access 
to all existing “records” in the possession of an Investment Advisor. It is my 
understanding that this is the position taken by OCIE, though it has not been pushed to 
the point of enforcement. On the other hand. Section 204 may be interpreted to only 
allow access to an lA’s records which an lA must maintain under the rules promulgated 
under Section 204. What is IM’s interpretation? I've had conversations in the past with 
Doug on this issue — our view is the same as OCIE. Under a literal statutory approach, 
the C. staff should have access to all existing records, even if certain of those records are 
not required to be maintained. 

Regarding rule 204-2(a)(7), we understand OCIE takes the position that the rule reaches 
all writings, including e-mails, generated during the process of making the trading 
decision. This would include for example the recommendation of an analyst which was 
relied upon by a portfolio manager who made the trading decision. What is IM’s 
interpretation? 1 don't think we have an "official'' interpretation. 1 can see where the rule 
might be read NOT to include an advisers internal communcation (email or other) 
because it refers to communications sent and received by the adviser. At the time the rule 
was drafted, it did not contemplate emails. I would certainly view emails sent to 
persons other than employees of the adviser as included if they relate to the content 
specified in the rule because emails are unquestionably "written communications.". We'll 
dig a little on the internal email issue. 

We would appreciate any guidance IM could offer on these two issues. 

Cordially, 


Gary Aguirre 
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From; Ribelin, Eric 

Sent: Tuesday, December 07, 2004 4:05 PM 
TO! Celia, Joseph J. 

Cc: Aguirre, Gary J.; Foster, Hilton; Glascoe, Stephen 
Subject: Pequot 

In Pequot (HO-9818) trading in 1 5 issuers is being looked at. Many of these are referrals from 
SROs. It was Hilton’s thought that in addition to our investigation, the SRO’s might expand on 
investigations that led to their referrals to look at other trading in those issuers for possible 
connections to Pequot. We don’t have the secrecy concerns that we had in Freeman. Thoughts? 
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From: Aguirre, Gary J. 

Sent: Wednesday, February 09, 2005 6:27 PM 
To: Kreitman, Mark J.; Hanson, Robert 
aibject: RE: HO 9818 

I’ll speak with her tomorrow. 


From: Kreitman, Mark J. 

%nt: Wednesday, February 09, 2005 6:27 PM 
To: Hanson, Robert; Aguirre, Gary J. 

Subject: RE: HO 9818 

Agree with Bob. We might reconsider if they cooperate fully, including, most 
importantly, full production of backup email tapes (and search for specific 
production if we request): and if they will all be made available sequentially in 
one or two long workdays. 


From: Hanson, Robert 

Sent: Wedne^y, February 09, 2005 4:43 PM 
To: Aguirre, Gary 1 
Cc: Kreitman, Mark J. 

Subject: RE: HO 9818 

They should come here. We too are professionals, with busy schedules. 


From; Aguirre, Gary J. 

Sent: Wednesday, February 09, 2005 4:27 PM 
To: Hanson, Robert 
Cc: Kreitman, Mark J. 

Subject: FW: HO 9818 


Robert; 

What do you think about Ms. Clavere’s request below? About the highlighted statement (staff 
taking the exams in San Francisco), we did schedule the exams in SF, but they were postponed as 
I began to leam they had produced few emails (see my email below). A few days after my email, 
they told me that Broadview had not kept incoming emails. Also, they have thus far not told me 
whether they have looked on their backup tapes, despite several requests. 

As for her reasons, I think we will hear the same from others if we agree. I could probably work 
around the employees issues, but Ms. Clavere’s unavailability layered on top makes it tough 
within our schedule. 

Notwithstanding the above, I would be happy to go there if she got cooperative, which at times has 
hinted that she might 


Your thoughts? 
Gary 
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From: Clavene, Eilleen [mailto:edavere@klng.com] 
Sent: Tuesday, February 08, 2005 8:21 PM 
To: 'Aguirre, Gary J.' 

Cc: Guo, Xinxin; Phillips, Richard M. 

Subject: RE: HO 9818 


Mr. Aguirre: You recently told me that Staff has now decided to subpoena the testimony 
of 6 Jefferies S Co. employees in Washington D.C. instead of San Francsico as originally 
planned with additional witnesses to follow irwluding a witness who can detail Jefferies & 
Co.'s efforts to find and produce Broadview emails. This decision, to bring witnesses to 
D.C. will impose substantial hardships, both professionally and personally on Jefferies 
and the individuals involved and I write to request that Staff reconsider and hold the 
testimony in San Francisco as originally planned. 


First, the 



Testimony in Washington D.C. would 
require, in addition to the time already spent preparing, that each individual spend an 
additional three business days on the investigation, two for travel and one for the 
testimony. In addition, Jefferies has been told to brace itself for additional employees to 
be subpoened. When totaled up, Jefferies will lose at a minimum at least 20 business 
days of productivity and probably more. 


Moreover, some of the witnesses are very senior professionals who have extensive 
business commitments and travel in the next several months wasbooked far in 
advance. Michael Kelly, Paul Crisci and Kaithan Agrawal travel extensively on 
business. Mr. Kelly for example, who is a Vice Chairman and Senior Managing Director, 
is in South America until February 13 and then is in Australia form March 10 through the 
24th. Mr. Crisci, a Managing Dirctor, travels regularly on client business. 

Second the personal hardships. Many of the individuals have children and childcare 
commitments that would make a three day travel trip to Washington D.C. very 
burdensome. Others have made and paid for vacations. For example, Theresa McCoy 
is traveling to Asia with her children from March 25th through April 1 1 and returns on April 
12 to attend her Mother's 90th birthday. Mr. Crisci has vacation plans the weeks of Feb. 
14-18 and March 29 through April 2. Mr. Agrawal is getting married on February 25 and 
then leaves for a honeymoon. Also, as the principal attorney handling this matter, I am 
out of the country with my children from April 6 returning April 25. 

Jefferies acknowledges that cooperating with an SEC investigation is one of the costs of 
doing business as a regulated entity. However, Jefferies believes that the cost of 
sending seven plus Jefferies employees, some of whom are very senior professionals, is 
extraordinary and burdensome especially in light of the ongoing resources that will be 
required to respond to Staffs document requests and additional requests for testimony. 
We ask Staff to reconsider its position and conduct the testimony in San Francisco at a 
mutually convenient date Thankyou for your courtesy. 


Eilleen M. Clavere 

Kirkpatrick S Lockhart Nicholson Graham LLP 
San Francisco, CA 
tel. 415.249.1047 



fax 415.249.1001 
e-mail eclavere@klng.com 
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This electronic message contains information from the law firm of Kirkpatrick & Lockhart 
Nicholson Graham LLP that may be privileged and confidential. The information is 
intended to be for the use of the addressee only. If you are not the addressee, note that 
any disclosure, copy, distribution or use of the contents of this message is prohibited. 


From: Aguirre, Gary 3. [mailto:AguirreG@SEC.GOV] 

Sent; Friday, February 04, 2005 2:11 PM 
To: Clavere, Eilleen 
Subject: HO 9818 

Ms. aavere: 

You have requested that the examiuatiotis of Broadview employees and officers be taken on the 
West Coast for various reasons. In general, we prefer to take Ihe examinations here in Washington. 
This is particularly so when multiple parties are involved, as there are here, StilL upon receipt of 
your email I 'vill look into it. 

I am also requesting clarification on two matters that relate lo my letter of December 1, 2004. 

FirsL we are requesting that your client provide us with a summary of what was done to conqrly 
with our request for the e-mails of certain employees. In this regard, did you search or review 
Jeffrey’s or Broadview backup tapes'! Further, what steps were taken to make sure that you located 
all backup tapes that might contain the requested emails? Finally, was the search limited to certain 
folders or were all email folders searched for the requested email? 

The other matter relates to your inquiry yesterday about a problem oui IT staff had encountered 
with two of the CDs that your client had submitted. As I understand the problem, it relates to the 
telephone records. Unfortunately, the information was not submitted in the standard SEC format. 
More specifically, the data are not readily loaded into iConect/Concordance. Additionally, they 
only contain TIF files and no document boundary information. Finally, the CDs do not include 
OCR text 


Your assistance in this regard is appreciated. 

Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-942-4675 

Fax: 202-942-9519 

mailtn: aguirreg@sec.gov 

— Original Message — 

To: Guo, Xinxin 

Subject: RE: Pequot Gill today 
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Ms. Guo: 

Since some question has arisen whether we have all requested emails, we are postponing the 
examinations scheduled for January 4 and 5. 

Sincerely, 


Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-942-4675 

Fax: 202-942-9519 

mailto: aguirTeg@sec.gov 

XXXXXXXXXXXXXXXXXXXX>DCOC(XXXX 
Ms Guo’s response: 

Thanks. We will get back to you as soon as we find out more about the emails. 



263 


From: Aguirre, Gary J. 

Sent; Friday, May 20, 2005 9:19 AM 
To; Hanson, Robert 
Subject; RE: GE 

I’ll call them. 

Thanks 

Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax: 202-942-9519 

mailto: aguiTreg@sec.gov 


From; Hanson, Robert 

Sent: FrWay, May 20, 2005 8:33 AM 

To: Aguirre, Gary J. 

Subject: RE: GE 

It’s oNay if you call them back without me as tar as I’m concerned. Tell them you talked with me. 
Alternatively I can call them back and tell them to comply with the request. 


From; Aguirre, Gary J. 

Sent: Friday, May 20, 2005 8:22 AM 
To: Hanson, Robert 

Subject: GE 

I have growing suspicions about why and how this call came to you. Eric and I would 
like to be present for the callback. 

Here are the facts in a little more detail and the dates with a little more accuracy than I 
recalled yesterday. 

The first subpoena was served on March 26, not in April. It sought e-mails between GE 
and Pequot or Heller and Pequot for a one year period: before, during and one month 
after Samberg’s trading. GE’s legal staff assigned the matter to Kathleen Turland, the 
new attorney with GE commercial. 

I had multiple conversations with her during March and April but was getting 
nowhere. Her consistent story through April and the beginning of May was that no e- 
mails were available for either company. 

On Simday, May 8, 1 compared the Heller and GE chronologies with the trade 
blotter and noticed an obvious pattern; Samberg had increased his bet on the GE-Heller 
acquisition as the likelihood increased. That was the same day that I found the short. 
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During the week of May 9, 1 began to press GE about the e-mails. I reviewed with 
Kathleen the list of individuals who were involved in the acquisition obtained from GE’s 
and Heller’s 2001 chronologies. I also told her that I would like to see GE and Heller’s 
written e-mail retention policies. Later in the week, she called me back to inform me that 
GE had located a Heller server that could be restored so that Heller’s e-mails would be 
available. She also told me that there were different retention policies in effect for GE 
and would be difficult to reconstruct them, which sounded more and more evasive. 
During this call, I told her that it was difficult to believe that a company of GE’s stature 
would not have such policies and that I would be subpoenaing GE staff to get statements 
under oath if she could not find anything. Late in the week she e-mailed a 1 999 memo 
that said the retention policy was thirty days with exceptions. I will forward her e-mail 
when I get to the office. I did not feel any further discussion would be productive. So, on 
Monday, I sent out the IT and custodian subpoenas. Because GE had risen to the top of 
my list, I included subsection seeking docs related to GE-PCM deals. 

I would like to find out what contact GE legal staff has had with FF and why they knew 
to call you. 

Gary 
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From: Kreitman, Mark J. 

Sent: Sunday, February 27, 2005 11:38 AM 

To: Hanson, Robert; Aguirre, Gary J. ; Ribelln, Eric 

Subject: Draft 

Dear Audrey, 

I'm a bit at a loss to understand the statement in your letter of 
February that each individual we've siibpoenaed for investigative 
testimony will now retain separate counsel -- in addition to your firm 
- - as a result of "the tenor" of our recent conversation, and your new 
demand that testimony be delayed to accommodate not only your personal 
schedule, but those of additional new counsel as well, at least one of 
whom you indicated in telephone conversation, has not yet been 
retained. In our recent conversation, to which you refer, we advised 
that, in light of our duty conduct securities fraud investigations 
promptly and efficiently -- and the fact that at least three Fried 
Frank partners and several associates represent each subpenaed party -- 
we cannot consent to indefinite delay of testimony as you request so 
that you can personally can attend every testimony session when your 
busy schedule permits. I hope you don't mean to suggest that your new 
demand is a tactical response which would, as I'm sure you agree, might 
possibly be construed as unprofessional, unethical, even potentially 
illegal obstruction of a federal investigation. Please clarify. 

In any case, as testimony is not scheduled to commence until mid-March, 
it will, barring our receipt of affidavits setting forth good and 
sufficient reason for any delay, proceed as noticed. 

Cordially, 

Mark 
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From: Kreitman, Mark J. 

To: Aguirre, Gary J, ; Hanson, Robert; Foster, Hilton; Ribelin, Eric 
Cc: 

Subject: RE: Fried Frank Style Cooperation 
Sent: 2/23/2005 4:32 PM 
Importance: Normal 

Agreed. We need to continue to document this pattern of behavior with a 
view to possible §17 (b) charge and perhaps some disciplinary action 
against the law firm. 

Original Message 

From; Aguirre, Gary J. 

Sent; Wednesday, February 23, 2005 3:48 PM 

To: Hanson, Robert; Kreitman, Mark J.; Foster, Hilton; Ribelin, Eric 
Subject: Fried Frank Style Cooperation 

Does this sound like cooperation? 

Our November 24, 2004, letter, asking Pequot to identify the decision 
makers, set the delivery dat for this info as follows: 

“Please forward the requested information as soon as possible, but no 
later than December 17, 2004, to..." 

The KH letter of February 22 states “As a practical matter, we could 
not determine whether a person satisfied the criteria of your November 
24 request until we had an opportunity to interview that person. We 
have been conducting ongoing interviews of Pequot employees since 
December 17, 2004." 

In short, Fried Frank began the interviews on the date the information 
was due. 
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From: Kreitman, Mark J. 

Sent: Friday, February 11, 2005 9:33 AM 

To: Ribeliti, Eric; Aguirre, Gary J.; Hanson, Robert 

Subject: RE: PQ Boston 

Tough tone always appropriate to prosecutors, Eric. 


Original Message 

From: Ribelin, Eric 

Sent: Friday, February 11, 2005 9:31 AM 

To: Ribelin, Brie; Aguirre, Gary J.; Kreitman, Mark J.; Hanson, Robert 
Subject: EE: PQ Boston 

Sorry fellows for the tone of the email below. I'm frustrated by the 
gamesmanship and stalling. I do think we should explore all avenues. 

Original Message 

From: Ribelin, Eric 

Sent: Thursday, February 10, 2005 6:08 PM 

To: Aguirre, Gary J.; Kreitman, Mark J. ; Hanson, Robert 

Subject; Re: PQ Boston 

I don't think that's an issue but I'm not a lawyer. This isn't rocket 

science - why not just get an opinion and put an end to the 

uncertainty? Should be able to do it in one or two calls. 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Aguirre, Gary J. <AguirreG@SEC.GOV> 

To; Ribelin, Eric <RibelinE®SEC.GOV>; Kreitman, Mark J, 
<KreitmanMaSEC.GOV>; Hanson, Robert <HansonR®SEC.a0V> 

Sent: Thu Feb 10 18:03:59 2005 
Subject: RE: PQ Boston 

Boston Office has been helpful on Pequot. May be worth a shot. I have 
in mind Robert's comment about the uncertain status of books and 
records applications to lAs. 


Prom: Ribelin, Eric 

Sent: Thursday, February 10, 2005 5:47 PM 

To; Kreitman, Mark J.; Hanson, Robert; Aguirre, Gary J. 

Subject : 


Ken bench believes we can go into the hedge fund and get emails under a 
cause exam. He thinks the Boston District Office folk would do it. He 
likes the idea. Thoughts? The writing is on the wall and it's clear 
Fried Frank is stalling. 
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From; Aguirre, Gary J. 

Sent: Tuesday, October 26, 2004 5:16 PM 
To: Foster, Hilton 
Subject: Status and request 

The action memo is done and had begun to get its various approvals so it can be 
submitted to the Commission. 

Would you happen to have one or more of the letters requesting the chronology and name 
recognition? 

As soon as I get draft letters and subpoenas pulled together, I would like to have planning 
session when you have the time. 

Regards, 


Gary 
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From: Foster, Hilton 

Sent: Thuisday, November 18, 2004 4:21 PM 

To: Aguirre, Gary Grime, Richard 

Suited: Pequot 

I established contact with Pequot and told them that we are about to embark on an investigation 
focusing on several referrals from the SROs on timely purchases by Pequot funds 
I spoke with /ttfyeh Davis who will have their outside counsel, Fried Frank, [Audrey Strauss] 
contact me. 
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From; Aguirre, Gary J. 

Sent: Monday, November 22, 2004 12:13 PM 
T : Foster, Hilton 
Cc; Grime, Richard; Cain, Charles 
Subject: Pequot short term tasks 

Hilton: 

Here’s how we agreed to split on what needs to be done on the short term. I am copying 
Richard and Charles so they know what’s going on. 

Hilton 

1) Call Jim McColgan (21 2 656 -2452) at NYSE (My email and list of 8 NYSE 
referrals are immediately below. Jim’s message was: I got the files, but I don’t 
think you want all of it); 

2) Contact Larry Oleary (212-306-1544) at AMEX. Same drill with him. My email 
and SRO referral list (2 matters) below. 

3) Letter to PQ and list of documents 

4) Call on SEC Staff attorney re getting files on Heller Financial 
Together 

1) PM Monday Call 

a) Roberts at DJO re Francios statement on 12/1 3 

b) Blue Coat re Verheeke 

2) CallPQ 
Gary 

1 ) Email Richard re contacting judges in Rambus and Astra matters; 

2) Set up dates for statements during week of 12/13 with Blue Coat, Broadview, DJO, 

3) Coordinate 12/13 statement of Verheeke with Tim and Reid; 

4) Contact Broadview re Dec 1 3 employee statements 

5) Send out chrons and name recognition letters; 

6) Finish bluesheeting; 

7) All Contacts 

a) Who I am 

b) What I am doing 

c) Your companies stock trading is involved 

d) Requesting that you voluntarily produce documents 


From: Aguirre, Gary J. 

Sent: Wednesday, November 10, 2004 6:12 PM 
To: 'jmccolgan@nyse.com' 

Subject: Peqiwt related referrals 

Jim: 
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As I mentioned today during our call today, I am requesting the NYSE reproduce and 
send a complete copy of its file or files on each matter identified on the attached spread 
sheet. I am also requesting that this request be interpreted inclusively. I am particularly 
interested in any notes prepared by NYSE staff of their conversations with the issuers or 
any other parties relating to these matters, e.g., the notes of the meeting between the 
NYSE staff and the law firm of Kirkpatrick & Lockhart on January 17, 2003, regarding 
Pharmaceutical Resources (0000107197). 

I understand that some of the some of files must be recovered from storage. I would, however 
appreciate there delivery as they become available. 

Would you kindly have the appropriate staff person contact me regarding the likely timetable for 
the copjfflng and delivery. 

Sincerely, 

Gary J. Aguirre 

Senior Mta-ney 

Division of Enforcement 

Securities and Exchange Commission 

202 - 942-4675 



DJ Orthopedics 

DJO 

12/22/2003 

Shelf Reg. 

Emcor Group 

EME 

10/2/2003 

Earnings fall 

Cigna 

Cl 

7/11/2003 

lowering est. 

Aibome 

ABF 

3/25/2003 

acquisition 

AztraZeneca 

AZN 

11/14/2002 

won court case 

Pharm Resour. 

PRX 

10/11/2002 

lost court case 

Pharm. Resour. 

PRX 

9/12/2002 

raises earnings 

Kroger Co. 

KR 

12/11/2001 

Lowered Guid. 
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From: Aguirre, Gary J. 

Sent: Friday, November 12, 2004 6:01 PN 

To: larryoieary@nasd.com 

Subject: Household International and Rambus files 

Larry: 

As I mentioned today dming our call today, I am requesting the AMEX reproduce and 
send a complete copy of its file or files relating to the two matters described in the 
attached spreadsheet. 

I am also requesting that this request be interpreted inclusively. 

Would you kindly have the appropriate staff person contact me regarding the likely timetable for 
the copying and delivery. 

Sincerely, 

Gary J. Aguirre 

Senior Attorney 

Division of Enforcement 

Securities and Exchange Commission 

202-942-4675 



Rambus RMBS 1/29/2003 Court ruling 


Household Intern. HI 


11/14/2002 


acquisition 
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From: Foster, Hilton 

Sent: Wednesday, November 24, 2004 10:45 AM 
To: Aguirre, Gary J. 

Subject: RE: Trading ranges 

Fine by me 


From: Aguirre, Gary J. 

Sent: Wednesday, November 24, 2004 10:17 AM 
To: Foster, Hilton 
Subject: Trading ranges 

What do you think about relationship between event date and trading ranges? I 
allowed a little time to see if they dumped after the announcements. Do we need to do 
this? 


Issuer 


oston Scientific 


I ll'll INI I' III IM 


Ib 


lite Information 


bus, Inc. 


eller Financial 


Event Date 


7/16/04 

1 Product recall 


5/27/04 



glglll 

2/1/03 through 1/31/04 

nggni 

Earnings 

1 1/1/01 through 

10/31/02 

7/11/03 



7/7/03 

Customer Loss 


4/3/03 

Tender offer 


3/24/03 


i/29/03 

Court ruling 


11/14/02 

Acquisition 

12/1/01 through 

11/30/02 

10/11/02 

Court Ruling 

1 1/1/01 through 

10/31/02 

10/1 1/02 

Court Ruling 

11/1/01 through 

10/31/02 

9/12/02 

Earnings 

10/1/01 through 9/30/02 

12/11/01 

1 T'flT'l'MMlMgiBlffilSaiillEaM 

7/30/01 

EUTlirili 

11/14/02 

Acquisition 

j 12/1/01 through 


11/30/02 
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From: Aguirre, Gary J. 

Sent: Thursday, Dumber 02, 2004 12:19 PM 
To: Foster, Hilton 

Subject: Can you make the 1 PM meeting? 

If so, here's my thoughts: 

Since I may more familiar right now with the status of the cases. May it would be better for me to 
give I will give a quick update on each one. Perhaps better for you to talk about why we think we 
need to move now on these cases: The Martha Steward approach. 

Also, I think Richard may want to hear how we’re going to approach the judges. 
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From: Foster, Hilton 

Sent: Tuesday, December 07, 2004 11:44 AM 
T : Aguirre, Gary J. 

Subject: RE: Pequot: Key decsions today: anything to ad? 
I wiil start putting together a data base of names of insiders 


From: Aguirre, Gary J. 

Sent: Tuesday, December 07, 2004 11:43 AM 
To: Foster, Hiiton 

Subject: Pequot: Key decsions today; anything to ad? 


1) Scott contact person on IT team 

a) Trading data cleanup and analysis 

b) Assist in electronic data requests, e.g., instant messaging and emails, 
phone info, trading data 

2) Marina: will work with Market Surveillance to bluesheet for PQ options trading 
in 15 issuers. 

3) GJA 

a) Get discovery requests and PQ trading data to Scott 

b) Get info &om PQ: Clearing and Prime brokers and Pequot trading names 

c) Try to coordinate discussions with Scott and IT people of issuers and PQ 



276 


From: Foster, Hilton 

Sent: Wednesday, December 08, 2004 lrl3 PM 

To: KomWau, David; Kreitman, Mark a. 

Cc: Agrirre, Gary J.; Cain, Charles 

Subject: Insider trading Investigation wilti possible leak from court personnel 


As you know, we have embarked on an insider trading investigation which focuses on trading by a large 
hedge fund family, Pequot Capital Management, Inc. The funds traded in advance of approximately 15 
major news announcements, including announcements of at least two court decisions-one from SDNY and 
one from the Court of Appeals for the Federal Circuit here in DC. 

We will be probing to see whether any of Pequot’s traders, analysts or officers (57 have been 
identified at this time) know any court personnel. Similar inquiries will be addressed to the three issuers, 
which will likely involve inquiries to over a hundred of their enqrloyees regarding contacts with court 
personnel. One law clerk has already been identified as a possible source. Several large firms have already 
been retained, e.g., Fried-Frank. If the judges involved in these cases have not already learned of the 
existence of this investigation, more than likely, they soon will. The only real question is how they will 
learn. The worst case scenario is that fudge Barbara Jones learns about the investigation when she gets 
broadsided by a phone call from a newspaper reporter. 

I believe that the most professional way for us to proceed is to have Senior enforcement staff meet with the 
senior judge in SDNY and with the Chief Judge here in DC and explain what is going on. 

Tom Newkirk followed this approach a couple of years ago when another insider trading investigation 
involved a court decision from the Court of Appeals here in DC. The chief judge designated a contact 
person on his administrative staff, who was quite helpful in responding to our various requests for 
infomiation. That investigation involved trading by another hedge fund in advance of a decision 
concerning Eli Lilly. That investigation was ultimately closed without enforcement action. 

We can meet on this again if you like, but I wanted to make sure you are aware of my concern that we 
should contact the court up front, rather than have them find out from another source. 


Hdton. 4606. 
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From: Aguirre, Gary J. 

Sent: Wednesday, December 08, 2004 9:44 AM 

To: Foster, Hilton 

Subject: Things we need to discuss. 

Hilton 

1 ) 2 pm call with Blue Coat is a go. I think we might want to discuss how we will 
handle this with Scott before the call. How about 1:45? 

2) Komblau is the holdup on speaking with judge, not Paul Berger, and Charles says 
we might want to speak with him directly. Shall we? This is holding contacts with 
AZN, Par, and Rambus. 

3) International Affairs: Do you still have time to speak with them today? 

4) Paper files; there starting to come in. Point me in the right direction and I will 
make the plea for help. Is this ever contracted out? 

g 
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From: 

Foster, Hilton 

Sent: 

Tuesday, December 14, 2004 8:51 AM 

To: 

Aguirre, Gary 1, 

Subject: 

RE: Pequot / IT tneeBng 

ok 



From: Aguirre, Gary J. 

Sent: Tuesday, December 14, 2004 8:50 AM 

To: Foster, Hilton 

Subject: RE; Pequot / IT meeting 


How about Thursday? I’m going to the NYSE tomorrow. I’ll speak with Eric. 1 think we need to set up 
schedule to meet each week to see what happened over the past week. 

Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-942-4675 

Fax: 202-942-9519 

mailto: aguirreg@sec.gov 


From: Foster, Hilton 

Sent: Tuesday, December 14, 2004 8:47 AM 
T 4 Aguirre, Gary J. 

Subject: Pequot / IT meeting 

I would like to meet with our IT people again later this week. 1 will work up a list of points such as 


1 . Current status of bluesheets 
For each security: 

Time frame 
# of records received 

Need to automatically resubmit request Itr 


Data integrity issues 

2. Business objects 

Describe the slice/dice that is contemplated 

Provide HF & GA with access to master data base of blue sheet files 

3. Summary of other electronic data requested/received 
Names, locations of all files 

Back up procedures ok? 


4. Other issues 
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From: Foster, Hilton 

Sent: Tuesday, January 18, 2005 7:54 AM 
To: Aguirre, Gary J. 

Subject: RE: Heller Financial, Coinstar, Airborne 

I've looked at the Coinstar files. Not much there. I will talk to 
Charles today 

Original Message 

From: Aguirre, Gary J. 

Sent: Saturday, January 15, 2005 10:09 AM 
To: Foster, Hilton 

Subject: Heller Financial, Coinstar, Airborne 
Hilton: 

Just a reminder that you would be taking a look at these files from 
former cases. 

You have the Heller files and I gave you the ID info on the staff 
person that handled Coinstar. Charles worked on Airborne and should 
know where the files are. 

I'm not so sure about Coinstar, but Heller and Airborne both look 
interesting . 


Gary 
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From: Rjster, Hilton 

Sent: Monday, January 31, 2005 3:53 PM 
To: Aguirre, Gary J. 

Subject: RE; Peqout; OEA screening 

Segment investing. That is, is the suspect investment made in an industry group that Pequot 
rarely trades in? 


From: Aguirre, Gary J. 

Sent: Monday, January 31, 2005 3:51 PM 

To: Foster, Hilton; Ribelin, Eric 

Subject: Peqout; OEA screening 

Here are some factors I’m going to discuss with Andy to screen for more suspected insider trading using 

factors below. Suggestions? 

1) Sudden change (e.g. ceased buying and heavy selling, maybe be combined with 
shorting) or initiate new position; 

2) Consistent and steady trading (shorts combined with sales are consistent; shorts 
combined with longs are not); 

3) Same funds involved, e.g., Pequot Scout. We’re still interested even though other 
funds may have been trading in opposite direction, e.g., Pequot International selling 
when Scout is buying; 

4) Favorable and sharp price move, e.g., price drop if shorting, price increase if buying. 

5) Sizable accumulation or liquidation of position measured in dollar value of position, 
e.g., minimum $5 million. 


Gary 
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From: Foster, Hilton 

Sent: Monday, February 07, 2005 12:56 PM 

To: Aguirre, Gary J. 

Subject: 15 feb 

Our office of Infernational Affairs has asked me to be a video program on 15Feb for Department 
of Slate which is working with India on an insider trading program. I told them I will reserve the 
date. If this conflicts with Pequot testimony let me know asap . 

Hilton 
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From: Aguirre, Gary J. 

Sent; Wednesday, February 09, 2005 10:41 AM 
To: Foster, Hilton; Ribelin, Eric 
Subject: Broadview subpoena- 

Please check it out. 

Win go out at noon 
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From: Aguirre, Gary J. 

Sent; Monday, February 14, 2005 1:25 PM 
T : Foster, Hilton 
Subject: RE: Pequot Ex-CEO 

I’m sending out subpoenas. Could you come up for a minute to discuss taking testimony? 


From: Foster, Hilton 

Sent: Monday, February 14, 2005 1:26 PM 
To: Aguirre, Gary J. 

Subject; RE: Pequot Ex-CEO 

I agree 


From; Aguirre, Gary J. 

Sent: Monday, February 14, 2005 10:14 AM 
To: Ribelin, Eric; Foster, Hilton 
Cc: Kreitman, Mark J. 

Subject: Pequot Ex -CEO 

Eric and Hilton: 

Here’s a news clip re an ex-employee who we should try to speak with. 

Gary 

“Sharon Haugh, chief executive officer of Pequot Capital Management Inc., Westport, 
Conn., left by "mutual agreement," said Jonathan Gasthalter, Pequot spokesman. Ms. 
Haugh did not return phone calls by press time to comment on her departure and plans. 
Ms. Haugh had been at the hedge fund firm for about a year. Art Samburg, Pequot's 
chairman and founder, has assumed Ms. Haugh's responsibilities; she will not be 
replaced.” 
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From: Aguirre, Gary J. 

Sent: Monday, February 14, 2005 5:02 PM 
To: Foster, Hilton 
Subject: Pequot emails 

Pequot first batch of emails just came in. Maybe Jason can speed up 
getting them on Iconnet . 



From; Aguirre, Gary J. 

Sent: Friday, February 18, 2005 9:45 AM 
To: Foster, Hilton 
Subject: Pequot 

Hilton: 


Attached are the subpoenas, attachments, and covers on each of the PQ players below, except for the 
on Cope. Let’s discuss at 2:30. Also, let’s go over the phone company situation- 
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Prom: Aguirre, Gary J. 

Sent: Tuesday, March 01, 2005 1:05 AH 

To: Hanson, Robert; Ribelin, Eric; Foster, Hilton 

Cc: Kreitman, Hark J. 

Subject; A revised investigative plan for Pequot. 

The plan we had going into the telephone conference on February 18 with 
Pequot has been fully frustrated by its tactics. FP's has now played a 
trump card— all witnesses need their own counsel--to buy more delay. For 
strategic reasons, I think we should grumble about this tactic but 
allow the exam dates to slip. Further, I think we should send out the 
second set of subpoenas, which are ready to go, for the other Pequot 
employees who were involved in the trading decisions or had contacts 
with the issuers. They will obviously grumble about these subpoenas and 
want time to bring in counsel to represent each individual. I think we 
should let the exam dates slip as well. 

r think our strategy should focus on getting Pequot's e-mails from all 
sources- -both internal and external. The conference call today should 
be directed at clearing any obstacles to getting the internal e-mails. 
Those should include the following: 

1) The e-mails for the specified periods and individuals in 
Appendix B to the 2/7 subpoena. This should also include double deleted 
e-mails or a search through all e-mails for the relevant time periods 
for copies . 

2) It should include all e-mails relating to items 10-14 
below. This will likely involve key word searches through all e-mails 
for the relevant time period. 

3) We should also let them know that we are send a second 
subpoena for the remainder of the e-mails sought by our 11/24 letter. I 
told KH this was coming so it should be no surprise. 

The key to moving ahead with this strategy is to get some straight 
answers from Onsite today regarding what they were asked to do and how 
far they have progressed. 

Regarding external e-mails, I believe this is Pequot's greatest fear. 
Broadview poses a great risk for Pequot since Broadview may not deep- 
six the e-mails which got lost in Pequot's "double deletes" or 
otherwise. We should of course get these e-mails from the rest of the 
issuers, some of which we have or are getting. I think we should also 
serve subpoenas on key broker-dealers, such as Goldman and Morgan 
Stanley, whose ties to Pequot propitious timing seem to be frequent. 

Gary 


Appendix B 

Name Period 

Navroze Alphonse 11/1/02 through 10/31/03 
Joe Batcha 7/1/03 through 6/30/04 
Mark Broach 1/1/2001 through 12/31/2003 
Jeremy Chase 2/1/03 through 1/31/04 

Paul Farrell 5/1/03 through 4/30/03 

Josh Fisher 1/1/02 through 10/31/02 
Faraz Maqvi 2/1/2002 through 1/31/03 
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Steve Orlov 9/1/03 through 5/30/04 
James Patricelli 2/1/02 through 1/31/03 
Arthur Samberg l/l/oi through 12/31/03 
Gregory Rossraan 9/1/02 through 5/30/03 


11. All minutes, notes or documents, relating to any meeting between 
any agent, officer or employee of Pequot and any agent, officer or 
employee of any of the fourteen issuers specified below in Appendix C 
which document was prepared, circulated or generated during the 
specified trading period for each such issuer on Appendix C; 

12. All written communications between any agent, officer or employee 
of Pequot and any agent, officer or employee of any of the fourteen 
issuers specified below in Appendix C which document was prepared, 
circulated or generated during the specified trading period for each 
such issuer on Appendix C; 

13. Any note, report or analysis prepared by any Pequot analyst 
relating to any of the fourteen issuers specified below in Appendix C 
which document was prepared, circulated or generated during the 
specified trading period for each such issuer on Appendix C; 

14. Any note, report, analysis or other document considered by the 
trader, account manager or any other person who participated or was 
otherwise involved in the decision to trade in the securities of the 
fourteen issuers specified in Appendix C which document was prepared, 
circulated or generated during the specified trading period for each 
such issuer on Appendix C; 
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From: Hanson, Robert 

Sent: Friday, August 26, 2005 11:57 AM 

To: Aguirre, Gary J. 

Cc: Jama, Liban A. 

Subject: RE: 

Seems pretty straight forward. Thought we would keep the ball rolling while you were away. 


From: Aguirre, Gary J. 

Sent: Friday, August 26, 2005 10:42 AM 
To: Hanson, Robert 

Subject: RE: 

Appreciated, but I’m not sure were on the same wave length. There is no issue about 
whether to return the e-mails. It’s also explicitly covered by our agreement with FF. I 
intended to do it myself before I left, but overlooked it the last night before vacation. 
Thus, it did not get done and did not go on the Jim-Liban list. I recalled it when I checked 
my voice mails yesterday and had a message from On Site on a different subject. 

I suggested that I do it when I get back because I’m not 100% sxtre exactly what needs to 
be done. If they are just on On Site, which is how I recall the FF letter, that will just 
require that you get the bates stamp numbers from the FF letter or Kevin Hamisch and 
send a letter to On Site. If they were also produced by CD, as they usually are, you will 
have to identify the CD, which will be among hundreds in my office on one of my 
working areas or in one of the boxes containing CDs. That may not be easy to do. I have 
not sent those CD’s to IT to avoid uimecessary duplication; Liban knows the details. 

Since we are dealing with 10 e-mails out of 4,000,000, 1 thought it could wait till I got 
back. But it’s obviously your call. 


From: Hanson, Robert 

&nt: Friday, August 26, 2005 8:47 AM 

To: Aguirre, Gary J. 

Subject: RE: 

Since we have a clear Division policy for such a situation (return the documents), Liban and 1 plan 
to call Kevin to resolve. 


From: Aguirre, Gary J. 

Sent: Thursday, August 25, 2005 2:34 PM 
To: Jama, Liban A. 

Cc: Eichner, Jim; Hanson, Robert 

Subject: 

Liban: 

There was another item that should have been added to the list I gave to Liban and Jim 
before I left. Audrey has notified us that they inadvertently produced certain documents 
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which they believe are subject to the attorney-client privilege. They have asked that we 
effective return those documents by teDing OnSite to remove them from our database. I 
intended to take care of this when I got back, but did not tel! Audrey or Kevin that there 
would be a delay. Maybe somebody can just let them know that it will be addressed soon. 


Gary 



290 


From: Aguirre, GaryJ. 

Sent: Tuesday, February 1 5, 2005 9:45 AM 

To; Ribelin, Eric; Foster, Hilton; Williams, Constance; Conroy, Thomas; 
Ivarone, Jason 

Cc: Kreitman, Mark].; Hanson, Robert 
Subject: Pequot email production 

In 12 weeks, we’ve got 1/2 of 1% of the e-mails Pequot was requested and 
now subpoenaed to produce. At this rate, we have only 48 years to go. Hmmm, 
do these guys have something to hide? 

Scott and Jason: When can we get the 2000 on Iconnect? 

Eric, Hilton and Tom: Anybody have time to begin looking at these? If so, are 
they relevant by time frame (during trading periods before announcements) and 
subject (issuers in investigation) or are they just more fiU like the research 
documents? 

Connstance; we'll fill you in at the meeting. 

Let's discuss tomorrow. 


Gary 
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From: Aguirre, Gary J. 

Sent: Wednesday, May 11, 2005 12:50 PM 
T : Kreitman, Mark J.; Hanson, Robert; ORourke, Kevin 
Cc: Ribelin, Eric; Foster, Hilton 
Subject: Fried Frank concession? 

Audrey told me they are ready to discuss using search terms (attorney’s names) to ID 
possible attorney attorney-client documents, with our agreement to return any privileged 
documents inadvertently produced. 

Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax: 202-942-9519 

mailto: aguirreg@sec.gov 
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From: Aguirre, Gary J. 

Sent: Wednesday, May 11, 2005 7:35 AM 

To: Kreitman, Mark J.; Hanson, Robert; ORourke, Kevin 

Subject: Re: Undoing six weeks o£ work or "unrolling the toothpaste 

tube" 

Over the last six weeks, I have tried to develop and implement tactics 
to bring integrity to the Fried Frank's e-mail production. The process 
lacked integrity because it was dependent upon Fried Frank's integrity. 
From my experience in this case, and from what others have told me, we 
cannot rely on Fried Prank's integrity as the corner stone of our 
investigation . 

I have used a metaphor and an equation to describe this tactical 
approach. The metaphor is "rolling up the toothpaste tube." I am in the 
process of tracking each step Fried Frank went through: from selecting 
the backup tapes, the delivery of backup tapes to On Site, On Site's 
delivery of e-mails to Fried Frank, and Fried Frank's delivery of e- 
mails and a privilege log to us. In words, the number of e-mails that 
went into Fried Frank should equal the number coming out (delivered to 
us) plus the number on Fried Frank's privilege log. This is a very 
simple equation: X (total e-mails delivered to Fried Frank) = Y (e- 
mails produced) + Z (e-mails described in privileged log) . 

Yesterday, we discussed whether we should negotiate to have Fried 
Frank's vendor conduct the searches. If we are able to do so, the 
equation above will be in place and it will bring integrity to Pried 
Frank's production of e-mails. On the other hand, if Fried Frank does 
the search, the equation vanishes. 

Nor do I believe that Paul will authorise us to serve a subpoena and 
take testimony from Fried Frank attorneys and their assistants. I doubt 
that we would ever be able to establish cause to take such testimony. 

I also think Fried Frank's letter has effectively raised this issue. 

Finally, while I understand Kevin's concerns about telling Fried Frank 
how to respond to our subpoena, I think those concerns are dwarfed by 
the reality that Fried Frank will find ways to deep six helpful (I'm 
not assuming any "smoking guns") e-mails or indefinitely delay the 
production of such documents. 

Finally, Fried Frank knows exactly what I am trying to do and they are 
trying to block it every way they can. Audrey and especially Anello 
continuously tried to block my questions at the Patel exam or told 
Patel what to say in countless off the record consultations (whispering 
in his ear) . Now Audrey is trying to block us from getting the 
documents from On Site through a baseless objection. I suspect she is 
telling On Site what she told us: You (On Site) signed a 
confidentiality agreement with us (Fried Frank) that you are about to 
violate . 
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From; Hanson, Robert 

Sent: Wednesday, May 11, 2005 12:55 PM 

To: Aguirre, GaiyJ. 

Subject: Re: Fried Frank concession? 

Good. What’s your take 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Aguirre, GaryJ. <AguirreG@SEC.GOV> 

To: Kreitman, Mark J. <KreitmanM@SEC.GOV>; Hanson, Robert 
<HansonR@SEC.GOV>; ORourke, Kevin <ORourkeK@SEC.GOV> 

CC: Ribelin, Eric <RibelinE@SEC.GOV>; Foster, Hilton 
<FosterH@SEC.GOV> 

Sent: Wed May 11 12:54:06 2005 
Subject: Fried Frank concession? 

Audrey told me they are ready to discuss using search terms (attorney’s names) 
to ID possible attorney attorney-client documents, with our agreement to 
return any privileged documents inadvertendy produced. 


GaryJ. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 


Fax: 202-942-9519 
mailto: aguirreg@sec.gov 
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From: Hanson, Robert 

Sent: Wednesday, May 25, 2005 2:24 PM 

T : Aguirre, Gary J. 

Subject: RE: PQ urgent 

Come on by 


From: Aguirre, Gary 3 . 

Sent; Wednesday, May 25, 2005 2:20 PM 
To: Hanson, Robert 
Subject: PQ urgent 

Please see me re some of the changes. 

Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax: 202-942-9519 

mailto: aguirTeg@sec.gov 
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From: Florschutz, Lesley 

Sent: Monday, May 23, 2005 12:34 PM 

To; Aguirre, Gary J. 

Subject: RE: Paralegal request 
Importance: High 

Gary; Remember you need to provide me a memo from your Associate. What you wrote in your 
memo was good, it Just needs to come from your Associate. 

The sooner you get me the memo, the sooner it will (hopefully) be approved and we can start 
getting you resumes and get some interviews set up. 

I need to get together all lit support requests in for mid-year budget purposes, if nothing else. 
David Kornblau sent out an email yesterday reminding staff that we need all requests in by no 
later than COB this coming Friday. 

I'm just reminding you, so please let me know and thanks! /Lesley 
— Original Message — 

From: Aguirre, Gary J. 

Sent: Monday, May 09, 2005 5:29 PM 
To: Florschutz, Lesley 
Subject: Paralegal request 

It’s attached. 

Sorry. 

Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax: 202-942-9519 

mailto: aguirreg@sec.gov 
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From: Aguirre, Gary J. 

Sent: Thursday, July 28, 2005 6:58 AM 

To: Hanson, Robert; Jama, Uban A.; Ribelin, Eric; Eichner, Jim 

Subject: Developing other possible GE-HF tippers 

I circulated my June 28 memo yesterday to Jim and Liban, but later remembered that it 
explicitly assumes knowledge of my June 27 memo, I am therefore attaching that memo. 
I also thought I should put Eric and Bob on the recipient’s list, so I am attaching both 
memos to this e-mail. 

Following up on the discussion yesterday, I am also attaching the part of the Samberg 
exam where I asked him about his acquaintances at Morgan Stanley in 2001, to be 
distinguished from the questions about his contacts with anyone at MS who had any 
involvement in the acquisition. Like John Mack, most of these people are fairly 
prominent, e.g., Byron Wien. I did not run thorough searches on Onsite’s or our 
databases for those on Samberg’s Morgan Stanley acquaintance list. Although I have my 
doubts from my review of Samberg’s e-mails, it is conceivably possible to develop the 
facts suggesting a possible tipper: trust relationship with Samberg, possible access to 
info, contacts with Samberg at key times, and motive to pass along tip. 

However, if you get that far, there will remain another obstacle as I understand our 
current thinking-establishing evidence that the person “went over the wall” before you 
can take his or her exam. I suspect that will not be easy to do. 
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From: Hanson, Robert 

Sent: Friday, August 05, 2005 11:17 AM 

To: Aguirre, Gary 1. 

Subject; RE; Mack testimony 

Gary, 

I forwared this to Paul and Mark to review. I think we should meet after some of the facts in the 
memo are nailed down to discuss whether it makes sense to go forward. See you in a couple of 
weeks. 

Bob 


From; Aguirre, Gary J. 

Sent: Thursday, August 04, 2005 6:34 PM 
To: Hanson, Robert 
Subject: Mack testimony 

Bob: 

You have asked that I do a memo why I believe the Mack testimony should be 
taken as the next logical step in the Pequot investigation. I believe there are three reasons. 
First, a profile of the tipper was developed in this case that has multiple elements. The 
possibility that Mack acted as the tipper satisfies almost very element and is inconsistent 
with none. Second, whether or not Mack is the tipper, his testimony will advance the 
investigation. If he is the tipper, his testimony will hkely suggest some avenues to be 
pursued and others to be dropped. It will pin him down to a story which we can begin to 
disprove. If he is not the tipper, his testimony is the likely first step to eliminating him 
fiom consideration. This would allow our limited resources to be focused on starting a 
new screening process to find another possible tipper. 

Mack meets each element of the profile. 

The timing of the trading "with Mack's access to possible information 

The first element is whether Mack had possible access to information that GE 
would make a tender offer for HF. He had access fiom two sources: he had been the CEO 
of Morgan Stanley, who advised GE, until late March. He also took over as CSFB’s CEO 
on July 1 2, 200 1 . Samberg’s trading pattern, which I can discuss in more detail if you 
want, suggests that he obtained information just before Monday July 2, around July 9, 
and around July 25. Mack coincidentally met with CSFB’s CFO on June 28 or June 29, 
again a few days before he began work on July 12, and was CEO at the third key time. 
Hence, Mack had relevant contacts with CSFB at each time. Also, CSFB was “wooing” 
Mack away fiom Merrill Lynch and other investment banking firms during the period 
from April through July 2001. It would be consistent with this effort for someone at 
CSFB or CS to mention, as part of this wooing process, what inventory Mack would be 
taking over. Incidentally, we know how Samberg saw Mack’s new role as CEO of CSFB. 
He and his son discussed the fact that CSFB was the second largest investment banker at 
that time and “it was good to have fiiends in high places.” Of course, there is also the 
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possibility that Mack, tlirough his contacts at Morgan Stanley, knew about the pending 
GE tender offer. 

Questioning Mack about this transaction could take us in several directions, each 
of which suggests a different focus for the investigation. First, Mack could deny that he 
ever knew that GE would make the offer until the public announcement The 
investigation would then focus on whether this was true. Second, Mack might say he 
learned on Jxme 28 or June 29. The focus would then be placed on his contacts with 
Samberg at that time and whether he learned that GE had bumped its offer around July 9. 
Finally, he might give convincing testimony that he learned after July 12 for the first time 
and cause us to reevaluate whether his should even be considered. 

Also, Samberg’s trading suggests that he did not get the tip until shortly before be 
started trading. He would not be the largest purchaser of HF during July if he had the tip 
before. It also makes sense that his tipper, likely someone he trusted, got the tip just 
before Samberg started trading. Had the tipper had it earlier, why would he have not 
communicated it earlier? Further, GE made its first offer in early June. It would make 
sense for Samberg to start buying then if he knew about the trade. The Mack-CSFB 
meeting on June 28 or June 29 and the Samberg huge trading the next week fits. 

Further, we are operating in the dark regarding who Mack spoke with and when 
he spoke with them about stepping in as CSFB’s CEO. CSFB’s counsel tells he he spoke 
with CSFB’s CFO and the Credit Suisse chairman of the board. Were these the only 
people? Mack’s testimony could point us towards the key people at CSFB. Conversely, 
he might tell us that he was seeing some of the people on the acquisition team as Morgan 
Stanley at this time. That would take the investigation in a completely different direction. 

Mack had the motive to tip Samberg 

Mack had multiple reasons for tipping Samberg about the GE tender offer 

for Heller. 

a) Mack got into Closed Pequot funds and special deals that Mack thought 
would have big returns to him during and after 2001. Mack was getting 
into private deals that Pequot was putting together for its own principals, 
including projects with the following code names: $5 million into “Fresh- 
start” (Lucent spin-off bou^t cheap), $2 million info Baby C, and an 
unknown amount into Distressed Guys, which later became Pequot Special 
Opportunities Fund. The most interesting situation involved Fresh Start. 
Mack was pressing to get into this for sometime. On June 20, a Samberg e- 
mail said that he was with Mack and that Mack was “busting his chops” 
Samberg’s chops because he had not got the documents on this investment. 
Neither the Pequot principals nor Samberg’s son seemed happy about Mack 
getting into this Fresh Start. During the call on June 29, when the suspected 
tip occurred, Samberg arranged for Mack to get into Fresh Start. Mack also 
was getting into Pequot funds when they appear to be closed. At that time, 
Samberg’s fluids were doubling in value in less than 3 years and the Pequot 
Scout fund was doing even better. In general, the funds had a $5 million 
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lower limit. E-mails show Mack putting at least $13 million into these 
funds. One of the spread sheets I provided to Mark on June 28 shows Mack 
invested in 15 different Pequot funds (but it does not show when). As a 
rough estimate, based on performance over 1999 and 2000, Mack could 
reasonable expect that his new investments in Pequot during 2001 alone 
would have returned something in the range of $5 million per year to Mack. 

b) Board seats As shown on one of the spreadsheets, Samberg was promoting 
Mack for board seats on both Baby C and Fresh-start. 

c) Office Space Mack was using Pequot office space intermittently during the 
period firom March 2001 through July, 2001, when he began work for 
CSFB. 

d) Stock tips Samberg was giving Mack stock tips on public companies that 
Mack directly invested in. “That’s where were putting our money.” 

e) Friendship Mack and Samberg were close fiiends. Two months ago. Mack 
took over as CEO at Pequot. That Samberg would choose Mack in the 
middle of an investigation that could land Mack in jail tells much about the 
level of trust Samberg had in Mack. I discussed how the fiiendship played 
as a motive in my June 27 memo. 

f) Mack’s crossing the line for Pequot. While Mack was at CSFB, he was 
acting as Pequot’s agent to introduce one of the companies Pequot co- 
owned with Lucent, to an investment banker in China. Mack’s letter, 
written on behalf of Pequot reads, “I have not given this first to CSFB 
(where he was then CEO) or to Morgan Stanley because I think your 
contacts in China are the best.” 

Samberg had a relationship of trust deep friendship with Mack 

We do not have a complete picture of Mack’s financial assets, but his holdings in 
his Pequot funds in 2001 exceeded $400 million. He holds an engineering degree fi-om 
MIT, a Masters of Science from Stanford, and an MBA from Columbia. He started with 
$3.5 millions and built the largest hedge fund in the world as of 2001, when the GE-HF 
trading took place. He has generally been very careful about his comments in his e-mails. 
He used AOL instant messaging, which leaves no trace in any computer, to communicate 
with key people. In short, he’s a smart guy who took few chances. It does not fit the 
pattern for him to be taking big chances where he got his tip. It makes sense that he got it 
fix>m someone he trusted and who also trusted him. That was Mack. Mack’s e-mails to 
and from Samberg have a different ring about them. In one e-mail, Samberg’s secretary 
tells Samberg Mack had called and that, “he loves you.” In sum, there was a deep trust 
and friendship between them. It is exactly the kind of relationsliip that Samberg would 
feel comfortable calling on for a tip as big as HF and GE. 

Samberg’s need for a big favor from an old friend. 

In July 2001, Samberg’s company was splitting a part. Benton was a younger and 
a rising star. Benton’s performance was dwarfing Samberg’s. Samberg was recovering 
fi-om heart surgery. Benton was leaving with at least half the company. Samberg was 
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looking at even bigger staff losses to Benton. He testified that he was concerned at this 
time that more of his executive committee ‘hnight walk.” A big hit on GE-ET would 
illustrate that his fast ball had not slowed. Regarding GE-HF, Mack was just the guy to 
do his old friend a big favor, one that would also benefit him. 

Regarding Samberg’s situation during this time frame, he testified at the first 
session: 

The company was about to split, it was about to split. In September '00, I 
had an aortic medical situation and was near death. I was on heavy 
medication, and I was trying to reestablish the franchise value of Pequot and 
the core funds. I was actively looking for help, and I did things in a 
manner that was expedient at the time given my expertise in this area. 

In a similar vein, he testified at the second session: 

My firm was going to split in three months. These people were my other 
managing director partners. Times were fragile. I needed their approval to 
do whatever I wanted to do or they might walk (emphasis added). 


There do not appear to be other leads in the Samberg e-mails. 

The evidence does not merely point to Mack. It points to no one else. I have been 
through the Samberg e-mails, his calendar, his credit card receipts and his phone slips. 
Hilton, Eric, Nancy, have been through the e-mails. No one has shown up as a possible 
candidate. Further, Fried Frank has stated that Samberg made the decisions alone. No one 
was listed with him on the Fried Frank lists of those participating in investment decisions. 
If we don’t take a look at Mack, we start all over again looking for someone that fits the 
profile. Then the question would remain; if we find him or her, will there be a similar 
reason for not proceeding with the examination? Very possibly yes, given Samberg’s 
circles. 


Gary 
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Evaluation of Gary Aouirre: Gary works very hard, puts In long hours, and 
is dedlcatad to hb work. But he la rastetant to supervision and tneuffidantiy 
cognizant of Irrstftutional pratocoi and possible prospaiTHrotic impact of his 
Investigative methods. For example, though he fe^ competent to manage 
the Pequot investigation on his cam. certain subpoenas he prepared 
required revision. Inter ate, to avoid violating privacy statutes and he has. 
by (ailing to oonsuit with his branch chef, Inaccurately stated Commission 
poffcy in oommimlcation with defense counsel. His manner has, bn more 
than a few occasions, drawn oompiakits from opposing counsel which, 
though not in itself an Indication of inapproprtats conduct, raises a quesfron 
because of their frequency artdconsistsrrcy. Other staff attomeya find it 
difficult to work with him; his desire to mekrtaln oompiete control of his 
single investigation seems to preclude frjfl ar>d open sharing of his legat 
analyses. He has dHficuity er^lnlng the significance of evidence his 
investigation uncovered in Bnear feshion and expresses resentment at what 
he inaccurately perceives as attempts by his supervfsorB to thwart hts 
success. 


30C (3001309 
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MEMORANDUM 


VIA: 

Federal Express, Certified and First Class Mail 

TO: 

Gary J. Aguirre 

FROM: 

Linda Chatman Thomsen 


Director, Division of Enforccmrart 

DATE: 

September 1 , 2005 

SUBJECT; 

Notice of Termination During Trial Period 


This is to infonn you that your employment as a General Attorney (SI). Enforcement 
Division, will be termioated during your trial period based upon your demonstrated 
inability to work effectively with other stafFinembers and your unwillingness to operate 
within the Securities and Exchange Commission (SEC) process. Your termination fiom 
the SEC and from the Federal service will be effective at the close of business on Friday 
September 2, 2005. 


You began your employment with the Commission on September 7, 2004. As you were 
advised at the time of your appointment, an employee who is given a career conditional 
^pointment, as you were, must serve a one-year trial period. It is during this time that an 
employee has to demonstrate fully his/her qualifications for continued employmrait. 


Several times throughout your trial period, your supervisors advised you that your 
conduct was inappropriate. You were permitted to transfer from one Assistant Director 
group to another after assuring your Associate Director that problems that had occurred, 
including personality conflicts and resistance to standard supervision, would not recur. 
However, you have continued to have conflicts with other staff attorneys, your branch 
chief, and a Trial Unit attorney assigned to your primary case responsibility. You have 
continually expressed dissatisfaction with the supervisory structure and ignored tfie chain 
of command in the Division. On one occasion, you submitted (and later withdrew) your 
resignation to your Associate Director, and indicated that you were uninterested in 
partiapating in preparation of your primary case assignment beyond its investi^tory 
stage. While your substantive work generally has been good, the problems that have 
occurred in other areas are so significant that they far outweigh the value of that work. 


During the last several months, your AKociate Director, your Assi^ant Director, and 
your branch chief have met with you on several occasions to explain to you the 


the importance of operating within the SEC process. 
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Since those meetings, your conduct has not improved to the level that warrants retention 
beyond your trial period. Therefore, your employment with the SEC will be terminated 
during your trial period, effective September 2, 2005 at 5:W p.m., in accordance with the 
provisions of 5 CFR 315.804. 

I have reviewed the situation with your supervisors, and this decision represents the 
consensus reached among them. You may appeal this action to the Merit Systems 
Protection Board (MSPB) only if you believe it was based on partisan political reasons or 
marital status. Any such sqjpeal must be submitted in writing, not later than thirty da)fs 
after the effective date of this action, to the Merif Systems Protection Board, Washington, 
D.C. Regional Office, 1800 Diagonal Road, Suite 205 Alexandria, VA 22314-2480; e- 
mail; washiDgtonregiontStaispb.gov. : Fax: (703) 756-71 12. Appeal forms are attached. 
You can access the relevant regulations at www.mspb.eov . 

If you have any questions about this notice or your rights, please contact Linda 
Borostovik, Human Resources Speciahst, at 202-551-7871. Although she may not ' 
represent you, Ms. Borostovik is available to answer questions you may have regarding 
your attendant li^ts. In addition, we need to coordinate your obtaining personal items 
from Station Place and returning your laptop, token, identification badge, and office key. 
You may contact Chuck Staiger at 202-551-4990 to arrange to come into the office for 
your personal belongings and the return of Commission items or to use a courier service 
for this purpose. 

Attachment: MSPB Appeal Forms 


2 
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From: Kreitman, Mark J. 

Sent: Tuesday, February 22, 2005 3:23 PM 
To: Foster, Hilton 

Cc: Aguirre, Gary J.; RibeUn, Eric; Hanson, Robert 
Subject: RE: Pequot— Prem Lochman 

Thanks, Hilton. 

That helps. 

If we can interest the Southern- District again, that should be a very high 
priority. 

Mark 

Original Message 

From: Foster, Hilton 

Sent; Tuesday, February 22, 2005 3:21 PM 
To: Kreitman, Mark J. 

Cc; Aguirre, Gary J.; Ribelin, Eric 
Subject: RE: Pequot— Prem Lochman 

Gary is basically saying that it probably won't be very productive to talk to 
Lachman at this time since I.achman is aware of the authorities' interest in his 
possible involvement in illegal trading or tipping. 

I think Gary agrees with me that a good way to 'squeeze' or put pressure on 
Lachman is to get some important evidence on him from a review of his phone 
records or thru other means. 

As I understand it, SDNA' put the inquiry on hold because the SDNY did not 
have any securities trading to look at If we can work backwards from Pequot's 
trading and connect it, directly or indirectly to Lachman, then we might have 
something to run with. 

When Gary says that Lachman's credibility is zero, Gary is not saying that he 
believes that Lachman did not pass the tip or rumour. He is saying that 
Lachman backed off his story because Lachman thought that his purported 
tippee talked to the authorities and was thereafter wearing a wire. 

Hilton 


— Original Message- 
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From: Kreitman, Mark J. 

Sent: Tuesday, February 22, 2005 3:11 PM 
To: Hanson, Robert 
Cc: Foster, Hilton; Ribelin, Eric 
Subject: RE: Pequot—Prem Lochman 

Don’t follow this. 

Can someone help me out? 


Original Message 

From: Aguirre, Gary J. 

Sent: Tuesday, February 22, 2005 6:41 AM 
To: Hanson, Robert 

Cc: Kreitman, Mark].; Foster, Hilton; Ribelin, Eric; Aguirre, Gary J. 

Subject: Pequot—Prem Lochman 

Robert: 

Since Lochman offered one story and then withdrew it, his credibility is zero. 
However, I think the issue runs deeper than that. 

Here’s my thinking why its worth taking a look at Lochman. First, it is likely 
that Lochman told Par’s CEO the bribe story. Why else would Par pay for 
Kirkpatrick & Lockhart to go to the NYSE, FBI and US Atty? 

So why would Lochman recant the bribe story? During the initial 
conversations. Par’s CEO asked Lochman about the source of his information. 
According to K&L’s notes, Lochman said he would only reveal the source in a 
face to face meeting provided Par’s CEO swore he was not wearing a wire. 

Three months later, the Par CEO contacts Lochman to inquire again about the 
source. Lochman, former pharm analyst and head of hedge fund, did not take 
the bait 

But he made have some other motivaton for the bribe story 
I expect to get a better handle on this during March when I see the 302s. 

I am also interested in seeing what Lochman's phone records produce. 

Gary 
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Bvc From: Kreitman, Mark J. 

Sent: Monday, July 25, 2005 7:15 PM 
To: Aguirre, Gary J. 

Cc: Hanson, Robert 

Subject: RE: Mack and CSFB subpeonas 

I need greater specificity than the information provided here. Perhaps the CSFB 
documents will show when Mack obtained information about the GE/Heller deal. 
The fact of Mack’s transfer from Morgan-Stanley to CSFB, without information 
about when he was over the wall, is insufficient justification for compelled 
testimony and intrusive subpoenas at this point, in my view. The contacts 
between Mack and Samberg, though potentially significant, are not, as I 
understand it, aberrational. The fact that we have not identified other potential 
tippers is of only marginal significance. Item 4 is of little material import since it 
hardly limits suspicion to Mack among all the people Samberg trusts. The 
evidence of motive you cite may have substance, but it's too vague as articulated 
to be meaningful. Specifics might strengthen it, if they show conduct inconsistent 
with pattern. I have clarified the role of Irv and Larry, which should assuage your 
anxiety to some degree. I have at no time “denied [your] my request to proceed 
with the CSFB . . . subpoena.” To the contrary. I have indicated repeat^ly that 
concrete evidence of when Mack obtained access to material nonpublic 
information re the GE/Heller deal is the sine qua non for focused investigation of 
Mack. 


From: Aguirre, Gary J. 

Sent: Thursday, June 30, 2005 9:29 AM 
To: Kreitman, Mark J. 

Subject: FW: Mack and CSFB subpeonas 

Corrected e-mail sent yesterday 

Gary J. Aguirre 

Senior Counsel 

Division of Eirforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax: 202-772-9236 

mailto: aguirreg@sec.gov 


From: Aguirre, Gary J. 

Sent: Wednesday, June 29, 2005 5:11 PM 
To: Kreitman, Mark J. 

Subject Mack and CSFB subpeonas 


Mark: 
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As you know, I have asked to issue a subpoena to CSFB and to take the 
testimony of John Mack in connection with Samberg’s $80 million trades in GE 
and Heller shortly before the public announcement of the GE’s acquisition of 
Heller. I suggested in my e-mail to you of June 27 in summary fashion why Mack 
was a logical source of die tip and also suggested in my memo of June 28 that this 
was the next logical step in this investigation. 

The reasons are the following: 

1) Mack had access to this information from two sources, since 
he had recently left Morgan Stanley, which represented GB, 
and moved to CSFB, which represented Heller; 

2) Mack had communications with Samberg on at least two 
critical times during the Samberg’s trading, including a call 
after the close on the Friday before the Monday when Mack 
began trading; we have no other leads at this time of people 
who likely knew of the acquisition that had contact with 
Samberg shortly before he began trading; 

3) I have questioned Samberg about all individuals who were 
identified in chronologies who had knowledge before July 2, 
2001 of the Heller acquisition, and Samberg denies he had 
contacts with any of them; this suggests that the tipper was 
not directly involved in the acquisition; 

4) Samberg would likely have a relationship of trust with the 
person from whom he accepted the information, Mack meets 
that criteria, 

5) There were a number of motives for Mack to pass this 
information along to Samberg: 

a) Mack was admitted directly into Pequot deals, e.g., 
the night that Mack is suspected of giving Samberg 
the tip, Samberg arranged for Mack to get a $5 million 
piece of a Lucent investment subsidiary that was being 
sold at a fire sale; 

b) Mack got to put at least $7 million (likely much 
higher) into Pequot funds that were closed; these funds 
had sensational returns at that time, including $5 
million into one of the funds that was allocated 5.4 
million in profits from GE-HF; 

c) Samberg was proposing Mack as a director on two 
boards; 

d) They were very close friends, e.g., Samberg’s 
secretary says “Mack loves you”; Samberg was in 
desperate need at that time for some big hits, since his 
all star protege was leaving about half of Pequot 
employees and Samberg was worried that more would 
leave; 

e) Mack solicited and obtained Samberg’s stock tips; 
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f) Other consideration that does not show up in the 
Pequot e-mails. 

Your refusal to permit this testimony, along with other limitations, has 
significantly affected this investigation. First, Bob has instructed me to stock with 
the GE-Heller investigation. The Samberg-Microsoft investigation is on hold until 
David Anders and the FBI speak with David Zilkha. That matter really depends 
on whether Zilkha tells the FBI that he tipped Samberg around April 9. If he does, 
David Anders will likely continue the matter as a criminal investigation. If Zilkha 
does not admit he tipped Samberg, we would have the same problem. 

As I mentioned in my June 28 memo, the second best source of proving the 
Samberg GE tip is fi-om the backup tapes. I am not permitted to speak with either 
Pollack or Storch, who are handling this matter and Audrey refers me to them. 
That effectively closed off this source. The other possibility is to take extensive 
testimony fi-om Pequot employees in this regard. I have already taken five 
examinations trying to pin down this issue. Further, taking two weeks of 
testimony on this issue that may not be productive is not how I interpret Bob’s 
guidelines. 

I have proposed that we obtain the documents fix)m CSFB that would show when 
Mack obtained information about GE-HF. I suspect that Mack learned during an 
orientation at CSFB. I would be looking for information that Mack knew about 
GE-Heller as well as information when Mack learned. Evidence that Mack 
learned near or on Friday June 29, the night of his call to Samberg, would tend to 
focus the matter more on Mack. Evidence that he did not learn until July 3 or 
never learned would eliminate him. From the newspaper accounts, I have inferred 
that there were some arrangements between CSFB [prior draft erroneously 
referred to Morgan Stanley] and John Mack in early June. This is consistent with 
an orientation later in the month during which Mack learned about the GE-HF 
matter, perhaps 10 days to 2 weeks before the public announcement that he was 
Morgan Stanley’s CEO. 

I understand you have denied my request to proceed with the CSFB and Mack 
subpoenas 


Gary 
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From: Aguirre, Gary J. 

Sent: Tuesday, November 02, 2004 4:56 PM 
To: Grime, Richard; Cain, Charles; Foster, Hilton 
Subject: Pequot 

Meeting set for tomorrow at 9 am at Richard’s office to discuss investigation on above. 
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From: Aguirre, Gary J. 

Sent: Wednesday, November 03, 2004 10:59 AM 
To: Grime, Richard; Cain, Charles; Foster, Hilton 
Subject: Pequot short teno invsetgation 

Following up on our meeting today, I have outlined the investigative steps that I will 
take on the short term pending Hilton’s preparation of a more comprehensive plan. If 
I’ve missed any nuggets, please let me Imow. Also, what do each of you think about 
points D ? 


A) In general. 

1 ) Finalize action memo 

2) Blue sheet all market on each referred matter 

3) Double check with SROs to get complete files on referrals (Hilton: I want 
to discuss with you what more the SRO’s customarily have in addition to 
the referral). 

4) Options 

a) Check with each SRO for options trading 

b) Check with each options exchange on same (is this feasible?) 

B) Pequot 

1 ) Request list of employees and investors 

2) Preserve records 

a) Relevant data on each trade, including Technical, iiindamental 
and all other research. 

b) Include telephone invoices, cancelled checks and statements 

C) Issuers 

1) Chronology requests 

2) Name recognition letter 

3) Preserve records relating to transaction 

D) Contact foreign exchanges: Should we inquire through the Office of International 
Affairs whether any major foreign exchange has identified suspicious PQ trades? 

E) Peter Simonyi is working on his analysis of PQ trading blotter for other 
suspicious trades. If this is done soon, I will review, check news and circulate new 
candidates for possible inclusion in Section C above. 

Peter: Shall I bring you up another referral that came in yesterday? Maybe we can discuss point 
A-3. Got a few minutes? 
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From: Aguirre, Gary J. 

Sent: Thursday, August 25, 2005 2:25 PM 
T : Hanson, Robert; Jama, Liban A.; Eichner, Jim 
Cc: Ribelin, Eric 
Subject: RE: Pequot to do list 

Bob: 

I sent an e-mail to Liban and Jim identifying the ongoing tasks that need to be monitored 
in my absence. As you suggest, I will do a more detailed memo in response to your e- 
mail this morning when I get back. But there is one new item that needs attention 
between now and September 6, when I get back. It arose as a consequence of input from 
Storch yesterday. I did a lengthy memo, but it is not ready for circulation. The bottom 
line: we are m the process of receiving a huge number of new e-mails from Pequot. 
Those relevant to Samberg should be retrieved from the incoming CD’s and put in a new 
folder, so they can be reviewed before his next exam. . 

Storch ’s explanation. There are no missing backup tapes, just poor organization by 
Pequot. Storch believes that all of the backup tapes for all time periods and locations are 
among the 600 that have already been delivered to OnSite. If you do the math, we have 
obtained e-mails from approximately 200 tapes, monthly tapes for four exchange servers 
for four different locations for periods up to 48 months. According to Storch, the other 
400 or more tapes may yield relevant e-mails. On his instructions, On Site had all 600 
tapes processed by the software Pequot used during the 2001-2004 period to yield 
“catalogues,” a term of art. A catalogue describes the contents of each backup tape, much 
like a table of contents does for a book. As a consequence, OnSite is discovering huge 
numbers of relevant e-mails, e.g., 200,000 last week. 

This is consistent with a puzzling letter I recently received from Fried Frank in which 
they indicated that additional Samberg e-mails were being produced, without, as I recall, 
identifying the time period. I believe this CD and cover letter were among those that I 
gave to Liban to go to IT to be put on our Pequot database (In general, I have stopped 
adding PQ CDs to our database, because we will obtain a hard drive from On Site with 
all e-mails in September or October). 

In addition to these Samberg e-mails, it is very possible that we may receive other 
Samberg e-mails as the Storch process above continues. I suggest that the Samberg e- 
mails be extracted from the CDs, the one I gave Liban and any new ones, and be put in a 
new Samberg e-mail folder. This will make searching them simpler. (Liban: if this is not 
clear to you, please e-mail me with any questions or a time that we can talk). 

The Pequot shift raises a number of questions. Here are some; Is Storch’s theory 
reconcilable against the Pekin theory tapes are missing? How did Storch decide only 600 
of 2000 tapes contain relevant documents? How did he identify them? How much is 
Storch relying on Pequot input? I think it would make more sense to sit down with the IT 
guys, maybe Jason Ivarone and Scott Plimpton, and sort out this new input and bring 
them into the next discussion. 
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In any case, I believe this is a positive development. It will take a couple more sessions 
with Storch to clarify the big picture. However, I think we can use Storch and his firm to 
get the relevant e-mails, using the integrity gap as the lever, in much the same way as 
Judge Sporkin was the lever to obtain 3.6 million e-mails fi'om Audrey in May. 

Gary 


From: Hanson, Robert 

Sent: Thursday, August 25, 2005 11:37 AM 

To: Jama, Liban A.; Eichner, Jim; Aguirre, Gary J. 

Subject: Pequot to do list 

Please provide me with suggestions of tasks to be completed that should go on a master list on 
the Pequot case. Gary, I included you, but you don’t need to respond until you return. I’d like to 
get started on this process in the meantime. 

Thanks, 

bob 
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From: Eibelln, Eric 

Sent: Wednesday, May 04, 2005 12:23 PM 
To: Aguirre, Gary J. 

Subject; FW: 

Fyi . 

Original Message 

From: Ribelin, Eric 

Sent: Wednesday, May 04, 2005 12:05 PM 
To: Hanson, Robert; Kreitraan, Mark J. 

Subject: RE; 

Bob, I'm bringing Craig Miller onboard next week, but we still need 
another attorney. For example, we need to start conducting phone 
interviews and Gary simply doesn't have the time to review documents, 
prepare for testimony, conduct testimony and sit in on phone 
interviews- I'm comfortable doing interviews myself, but I think it's 
always advisable to have a lawyer present. According to Pried Frank's 
letter of April 29, they have spent over 10,500 hours on the matter. 
They have 20 lawyers (five partners and 15 associates) working on the 
matter and 35 contract lawyers working 10 hours per day, six days a 
week. We now have a story about the cross trades in the IPO after 
markets that we need to track down. My preference would be to get a 
subpoena out today to Pequot and to their executing brokers, but it is 
difficult with Gary in New York reviewing documents that were dumped on 
him (again at the last minute) for testimony tomorrow. Without the 
additional resources now, we will be greatly hampered going forward. 
Thanks. Eric. 

Original Message 

From: Hanson, Robert 

Sent: Wednesday, May 04, 2005 8:17 AM 
To: Ribelin, Eric; Kreitman, Mark J. 

Subject: RE: 

Thanks for the information Eric, Is it getting through documents or 
something else? Anyone else from your shop interested? 

Original Message 

From: Ribelin, Eric 

Sent: Tuesday, May 03, 2005 8:38 PM 
To: Kreitman, Mark J. ; Hanson, Robert 
Subject : 

Guys, it's my strong belief that gary needs the assistance of another 
attorney. Hilton is on his way out fast and gary is absolutely swarmmed 
under, if you could find someone who is smart, willing and able 
(difficult to find all three these days) it would be of trmendous help. 
Even someone new (even if a bit green) would fit the bill. The 
investment will be a good one. Thanks. 


Sent from my BlackBerry Wireless Handheld 
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From: Aguirre, Gary J. 

Sent: Wednesday, May 11, 2005 9:11 AM 
To: Hanson, Robert 
Subject: RE: HO 9818 

OK 

Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone; 202-551-4437 

Fax: 202-942-9519 

mailto: aguirreg®sec . gov 

Original Message 

From: Hanson, Robert 

Sent; Wednesday, May 11, 2005 8:46 AM 
To: Aguirre, Gary J. 

Subject: Re: HO 9818 

I think iit probably makes sense for jira to work on discrete 
transactions. I think ge is by far the best case I've heard but I 
don't know about elite. My sense is that he is a very good attorney 
with excellent judgment. If you can wait a day to talk some more. I'll 
be back tomorrow. 


Sent from my BlaokBerry Wireless Handheld 


Original Message 

From: Aguirre, Gary J. <AguirreG®SEC.GOV> 

To: Hanson, Robert <HansonR®SEC.GOV> 

Sent: wed May 11 08:14:38 2005 
Subject; HO 9818 

I spoke with Jim about possible assignments and I think he would like 
to take a particular issuer transaction and run with it, possibly Elite 
Info. This may be our strongest matter. Testimony need to be taken from 
Broadview, Elite's consultant, and two Pequot witnesses. Lots of hard 
copy and eltronic documents to review from Broadview and Pequit. What 
do you think? 

Also, how will we handle contacts and correspondence with Pequot? My 
suggestion: limmit Jim's contacts to scheduling so we don't have Fried 
Frank trying to exploit his newness to the case. 
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From; Eichner, Jim 

Sent: Friday, June 03, 200S 3:56 PM 
To: Kreitman, Mark J.; Aguirre, Gary J. 

Cc: Hanson, Robert; Eichner, Jim 

Subject: RE: Pequot : privilege issue re backup tapes 
Mark- 

r did some quick research on the issue of whether Pequot can assert 
attorney-client privilege with regard to Pequot tapes that are now in 
the possession of Andor. The analysis depends on the circumstances 
under which Andor split off from Pequot and under which Andor came to 
have possession of the tapes - 

The basic rule is that the cibility to assert or waive a company's 
privilege flows with control of the company. So new managers at a 
company installed as a result of a takeover, merger, or just normal 
succession can assert or waive the privilege. See In re: Grand Jury 
Subpoenas, 902 F.2d 244 (4th Cir. 1990). However, when a company's 
confidential attorney-client communications are transferred through a 
transfer of assets, without a transfer in control of the company, the 
privilege is waived as to those communications. In re: In-Store 
Advertising Securities Litigation, 163 F.R.D. 452 (S.D.N.Y. 1995) . In 
addition, a parent company waives its privilege with respect to 
documents it leaves in the hand of a subsidiary after it sells that 
subsidiary. Robbins & Myers, Inc. v. J.M. Huber Corp., 2003 WL 
21384304 (W.D.N.y. May 9, 2003). 

Because Andor does not control Pequot, but has possession of the tapes, 
it appears that the transfer would have waived Pequot 's privilege with 
regard to the tapes. There would also be waiver of the privilege if 
there was no affirmative transfer, but Pequot merely left the tapes in 
the hands or Andor when it split off. However, because we do not know 
the precise circumstances through which Andor came to possess the 
tapes, it is hard to give a conclusive answer about whether there is 
any basis for Pequot to continue to assert privilege. 

As we get more information about the precise circumstances of the 
transfer, I will see if I can find any caselaw more on point. 

Jim 

cc: Bob, Gary 


Original Message 

From: Kreitman, Mark J. 

Sent: Friday, June 03, 2005 2:51 PH 
To: Aguirre, Gary J. 

Cc: Eichner, Jim 

Subject: EE: Pequot: privilege issue re backup tapes 

I'd like to see a summary of Jim's research on this point Monday. 
Thanks . 


Original Message- 

From: Aguirre, Gary J. 
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To: Kreitman, Mark J.,- Hanson, Robert; Ribelin, Eric; Eichner, Jim 
Sent: 6/3/2005 2:43 PM 

Subject: Pequot: privilege issue re backup tapes 

I spoke with Audrey this morning with Eric and Jim present. When I 
asked her how she wanted to handle the tapes she proposed that the 
tapes go to Kroll On Track, a highly reputable firm as you may know. 
She wants to give more thought to the privilege issue. My take and 
understanding from Jim' s research is that FF has an uphill battle on 
this one. 


We will discuss again on Tuesday when Samberg's testimony is taken. All 
options are still on the table, including the possibility that we 
simply take possession of the tapes. 


Since they may be forensic issues. I'm not sure how well tapes will 
copy. 


Gary 
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From: Hanson, Robert 

Sent: Wednesday, July 13, 2005 7:36 AM 

To: Aguirre, Gary J. 

Subject: RE: Proposed Storch draft 


From: Aguirre, Gary J. 

Sent: Tuesday, July 12, 2005 5:16 PM 
To: Hanson, Robert 
Subject: Proposed Storch draft 


Dear Mr. Storch: 

During a telephone call with the staff yesterday, you and Mr. Pollack represented 
that your firm represents Pequot Capital Management ("Pequot") in the above -referenced 
investigation in connection with Peguot's compliance with the staffs requests for 
information and documents (is this the proper scope?) . We will therefore be dealing with 
your firm in the same manner that we customarily deal with any other coimsel 
representing a party in coimection with a Securities and Exchange 
Commission investigation. 

Please feel free to contact me if you have any questions regarding this letter. 


cc: Audrey Strauss 
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From: Kreitman, Mark J. 

Smnt: Friday, March 11, 2005 4:59 PM 
To: Hanson, Robert; Aguirre, Gary J. 

Subject: RE: One more comment 

Right. Let’s send Paul updated version with all changes made, try to get his 
attention before he leaves at about 5:30. 

To facilitate this, we agreed to accept, at least for 

purposes of the April 10 production, documents responsive to 
items C.IO through C.14, C.18, C.20, C.21, and C.22 generated 
by key word searches of all mail boxes on servers and backup 
tapes for the specified time periods, provided that we reach 
agreement on search terms, as an alternative to your strict 
compliance with the subpoena which requires whatever search 
may be necessary to locate all responsive emails and instant 
messages. 


From: Hanson, Robert 

Sent: Friday, March 11, 2005 4:32 PM 

To: Aguirre, Gary J.; Kreitman, Mark J. 

Subject: RE: One more comment 

I think it’s implicit that A applies if we can't reach agreement on B. 


From: Aguirre, Gary J. 

Sent: Friday, March 11, 2005 4:28 PM 
To: Kreitman, Mark J.; Hanson, Robert 
Subject: One more comment 

Should we expressly put this in the alternative? Are we setting 
up a single way of complying with these terms of the subpoena? 
Can we do this? So far, they’re just saying “no.” 
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From: Hanson, Robert 

Sent: Tuesday, March 15, 2005 5:28 PM 

To: Aguirre, Gary 3 . 

Subject: RE: Pequot; a prodcutive call with FF 

Sounds good. Not sure 1 understand 2 and 3 below but assume you do. 


From: Aguirre, Gary J. 

Sent: Tuesday, March 15, 2005 3: 14 PM 
To: Hanson, Robert 

Cc; Kreitman, Mark J.; Ribelin, Eric; Conroy, Thomas; Glascoe, Stephen; Foster, Hilton 
Subject: Pequot: a prodcutive call with FF 

I had by far the most productive call with Kevin Hamsich about a half hour ago. We 

discussed every issue of concern and here’s the current status: 

1 ) NY exams. FF would like us to take testimony in New York. 

2) Email restoration. The process works as I discussed in my earlier e-mail. They 
have “already finished restoration process or will finish it shortly.” That leaves on 
more stq5: to put the files in PST archive where the key word search can be 
conducted. This issue now is which folders will take the next step: 27 folders 
(what FF wants to do) or all folders, what KH said he recaUs Mark would like to 
do. I asked KR how much more time to do all rather than 27; he said he would 
know today. My take; they will do all with a little nudging. 

3) E-mail review: They are now willing to do e-mail key word searches through 
restored e-mails. What they don’t want to is to turn over ail of the restored e-mail 
boxes to us. KR was telling me that we would have too many duplicative e-mails. 

4) Exam dates; will let us now tomorrow. 

5) Questions for Onsite: They will set a meeting; I agreed to send both KR and 
Noah Berlin questions by e-mail tonight. 

6) 3/14 letter: does it really mean all e-mails called for by 1 1/24 letter or just those 
in subpoena? 

7) Schedule a time on March 21 Regulation 204-2(a)(3): will set during our next 
call which is scheduled for 1 1 :30 on Thmsday. 

8) Privflege log: will try to let us know when FF will have during call on Thursday. 

9) Items C.18-C.20: status; will let us know when non-piivileged docs will be 
produced. 

10) Double deletes: will do key word searches through all restored e-mails to locate. 

11) Will FF continue to ID Pequot employees who made decisions: Yes. 

12) Purely personal e-mails: They are producing. 

13) Cut off date for subpoena: he’s going to check to see if production per 
subpoena can be made by 4/10. 

14) Order entry times: They are producing a document on an Excel worksheet with 
the Eze Castle data. 


I will send confinning letter. 


Gary 
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From: Kreitman, Mark J. 

Sent: Tuesday, March IS, 2005 10:24 AM 
To: Aguirre, Gary 3 .; Hanson, Robert 
Subject: RE: Pequot subpoena and related issues 

Let’s draft a letter, moderate in tone, setting out our view of what's required, 
attach a supplemental subpoena for anything in doubt (clarifying in the letter why 
it’s redundant but designed to eliminate any possible misapprehension). 


From: Aguirre, Gary J. 

Sent: Tuesday, Match 15, 2005 9:33 AM 
To: Hanson, Robert 
Cc: Kreitman, Mark 3 . 

Subject: Pequot subpoena and related issues 
Bob: 

I have quoted below FF’s contentions from its last three letters. Where the quote 
was too long, I have paraphrased it. Most state, imply or hint FF has narrowed our 
subpoena in one way or another. As I have discussed, FF has interpreted only C.6 
to call for e-mails. So far, including the CD I got this morning, they have only 
provided e-mails from specified employees. If theie positions stand, our subpoena 
is Swiss cheese. But there are other issues: Did our failure to respond to 12/8 
letter delay e-mail production? OK if they don’t ID other Pequot employees who 
made trading decisions? Meanwhile, we will spend much time getting ready for 
exams of Pequot employees who made not be decision makes and reviewing the 
wrong e-mails. The most important issues below were addressed in my e-mail 
yesterday, but there are some new ones too. 

I suggest the following: 

1) Get clarification form FF how they are responding to Mark’s letter; if they 
are standing by their position, issue new subpoena that eliminates their issue 

2) Clarify other issues with letters where possible. 

Gary 

A) KH to MK 2/14 

1 ) FF “We have focused this review on the e-mail boxes for the 
individuals and time periods specified in Appendix B of your 
Subpoena” meaning; we are not producing e-mails in response to the 
other eight subsections of the Subpoena that call for them. 

2) Purely personal e-mails: “We will not be including purely 
personal e-mails in our weekly productions while this request is 
pending.” Meaning: unless it appears to be business related, the e-mail 
will not be produced. Are those doing insider trading reference their e- 
mails to business? 
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3) Our request for keyword searches to find specified employee e- 
mails. “Not clear what kind of search Mr. Aguirre’s letter 
contemplates.” Meaning: At this point, they are not searching other 
mailboxes to locate “double-deletes.” 

4) “Double-deleted” e-mails. “We have been advised that our client 
does not believe its exchange servers capture such e-mails.” Does this 
language suggest they may be recaptured in some other way? 

5) “Based on out February 10 call, it is our understanding that we 
do not have to review e-mail files in order to satisfy our obligations 
under items C.10-C.14 of your subpoena.” Meaning: They are refusing 
to produce e-mails that relate to the specific trading that is the subject 
of this investigation. This leaves us with only the e-mails from 
specified employees, identified by FF, with the reservation they are not 
sure the list is complete. 

6) Contention that sections C. 1 0-C. 1 4 call for additional info, which 
delayed FF’s compliance. Using the example that C. 14 now apphes to 
“trade tickets.” This is a totally specious argument. The language of 
C, 14 is identical to language in my January 3 letter. 

7) We agreed to narrow subsections 1 through C.3, C.5, C.15 
through C.17 and C.21 

B) KH letter of 2/22 to MK 

1 ) FF’s argument that it timely complied with e-mail production. 

This argument contains multiple levels of faulty premises and 
erroneous facts. Do we correct? 

2) E-mail backup tapes. We did not respond to their letter of 
December 8. In fact, we responded by my letter of December 9, 
proposing a conference call with IT people. FF’s theory at that lime 
was (1) they would produce current e-mails first, and (2) they had to 
identify the employees before any e-mails could be produced. 

3) Onsite-privilege issue 

4) “The statement in your [Mark’s] letter that it might make sense 
to consider the use of a keyword search through all backup tapes and 
servers where e-mails are stored is unclear.” Meaning: FF is not going 
to produce issuer-related e-mails. 

C) KH letter of 2/28 to GA 

1) Only e-mails of Pequot employees specified in Appendix A to 
subpoena. “CD-ROMs contain e-mails from the e-mail boxes and 
time periods for the individuals specified in Appendix E of the 
Subpoena.” Does this mean, as I suspect, that they have gone beyond 
withholding privileged documents? 

2) “The documents Bates-stamped .... Are Reuters instant messages 
for the individuals and time periods specified in Appendix B of the 
Subpoena.” Again, FF is serving notice that they are not providing 
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instant messaging for the other subsections of the Subpoena calling for 
these documents. 

3) "In recognition of the fact that the Staff utilized the information in 
Appendix A of our letters dated January 14, January 28, and February 

1 1 to determine what e-mails to subpoena, we assumed that further 
updates to our Appendix A are not required.” FF’s attorneys 
previously told us that they believed these lists were incomplete. We 
should request updates. 

4) “Documents Bates-stamped. . .are from the files of Frank Slayne.” 
This person was not identified by Pequot previously in relation to the 
trading transactions. In short, they are not updating their list as 
suggested above. 

5) “During our call on February 10, we proposed that November 24 
be considered the cut-off date for the subpoena so that Pequot would 
not have to supplement its production to account for the time period 
between the voluntary request and the subpoena. We understand that 
you accepted that suggestion.” We did not. Should I correct? 

6) Items C.l 8-C.20. “We will produce remaining non-privileged 
documents and redacted documents upon completion of that review.” 
Shall we confirm status? 

7) Item C.23, time of entry issue. “Pequot does not maintain the 
infonnation specified in Appendix D of the subpoena in a single 
location, not is it required to maintain that infonnation in any 
particular format. When a document in a particular format does not 
exist, a subpoena caimot compel the creation of such document.” This 
is the one I believe is in Pequot’s Eze Castle software. I think our 
problem was asking for it in a format that had come from their 
hedgeware software. I think we should be able to get essentially what 
we want in response to C.22, but this will take a follow up call. 

8) Repeats contention that they cannot do electronic word searches. 
Meaning: No issuer e-mails nor e-mails responsive to other 
subsections. 

9) Onsite-privilege issue 
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From: Gary Aguirre [mailto:gjaguirre@cs.com] 

Sent: Wednesday, September 21, 2005 1:00 PM 
To: 'dhruffin@verizon.net' 

Cc: 'giaguirre@cs,Com' 

Subject: RE: EEO counseling 

Ms. Ruffin: 

Following up on our meeting yesterday and our telephone conference today, I provide the 
information and comments below. 

My termination 

I provided you yesterday with my termination memorandum of September 1, 2005, which 
I saw for the first time on September 6. After we met yesterday, I obtained some of my 
personnel files from the Division of Enforcement, including a Notification of Personnel 
Action, dated August 21, 2005. 1 had previously requested, but was not provided with the 
step increase information. The August 21 notice indicated that I had received a two-step 
pay increase based on the 2004-2005 evaluation period. It is difficult for me to reconcile 
the August 21 step increase with the conclusions stated offered in the September 1 memo 
as the basis for my termination. Also, the conclusions in the September 1 memo are 
inaccurate. Accordingly, to bring the factual basis for my termination into sharper focus, I 
suggest that you obtain a more detailed statement from Associate Director Paul Berger, 
regarding his decision to terminate my employment with the Commission. 

As we discussed yesterday and today, the facts suggest the SEC fired me for three 
reasons. First, it was a form of retaliation for proceeding with my EEO and EEOC claims, 
particularly those based on age discrimination. Second, the termination itself was a form 
of age discrimination. Finally, a third unlawful basis for my termination will be stated in 
my complaint to the Office of Special Counsel. 

Hostile Working Environment 

Yesterday, I provided you with a partial overview of my hostile work environment and 
retaliation claims which are the basis for my contacting an EEO Counselor on July 22. 1 
also provided you with a few concrete examples of specific events which support this 
claim. So that we have to time to complete our discussion, I am willing to again extend 
the counseling period through October 1 1, 2005. Please forward the appropriate forms. 
My fax number is; 202-328-0562. 

My supervisors: 

Paul Berger, Associate Director 

September 7, 2004, through late January 2004 

Richard Grime, Assistant Director 
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Charles Cain, Branch Chief 

Late January 2004 through September 2, 2005 

Mark Kreitman 
Robert Hanson 
Sincerely, 

Gary Aguirre 
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Stajge^jCharies 

, From: 

Sent: 

To: 

Cc: 

Subject: 


Kreitman, Mark J, 

Monday. September 26. 2005 5:32 PM 
S^iger, Cbaries 
Berger, Paul 
Gary's E\rafuat}on 


Chuck - 

I don't know if the paragraph below, which was my evaluaflon of Gary (separate from Bob Hanson's), 
made it into his record. Paul suggests that it should be so included. Thanks. Mark 

Aguirre : Gary works very hard, puts In long hours, and is dedicated to his work. But he is resistant to 
supervision and insufficiently cognizant of Institutional protocol and possible programmatic impact of 
his investigative methods. For example, though he feels competent to manage the Pequot 
investigation on his own, certain subpoenas he prepared required revision, inter alia , to avoid 
violating privacy statutes and he has, by failing to consult with his branch chef, inaccurately stated 
Commission policy in communication with defense counsel. His manner has, on more than a few 
occasions, drawn complaints from opposing counsel which, though not in itself an indication of 
inappropriate conduct, raises a question because of their frequency and consistency. Other staff 
attorneys find it difficult to work with him; his desire to maintain complete control of his single 
investigation seems to preclude full and open sharing of his legal analyses. He has difficulty 
explaining the significance of evidence his investigation uncovered in linear fashion and expresses 
resentment at what he Inaccurately perceives as attempts by his supervisors to thwart his success. 
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From: Hanson, Robert 

Sent: Friday, August 05, 2005 11:17 AM 

T : Aguirre, Gary J. 

^iqect: RE: Mack testimony 

Gary, 

I forwared this to Paul and Mark to review. I think we should meet after some of the facts in the 
memo are nailed down to discuss vrrhether it makes sense to go forward. See you in a couple of 
weeks. 

Bob 


From: Aguirre, Gary J. 

Sent: Thursday, August 04, 2005 6:34 PM 
To: Hanson, Robert 
Subject: Mack testimony 

Bob: 

You have asked that I do a memo why I believe the Mack testimony should be 
taken as the next logical step in the Pequot investigation. I believe there are three reasons. 
First, a profile of the tipper was developed in this case that has multiple elements. The 
possibility that Mack acted as the tipper satisfies almost very element and is inconsistent 
with none. Second, whether or not Mack is the tipper, his testimony will advance the 
investigation. If he is the tipper, his testimony will likely suggest some avenues to be 
pmsued and others to be dropped. It will pin him down to a story which we can begin to 
disprove. If he is not the tipper, his testimony is the likely first step to eliminating him 
fiom consideration. This would allow our limited resources to be focused on starting a 
new screening process to find another possible tipper. 

Mack meets each element of the profile. 

The timing of the trading with Mack's access to possible information 

The first element is whether Mack had possible access to information that GE 
would make a tender offer for HF. He had access fi-om two sources: he had been the CEO 
of Morgan Stanley, who advised GE, until late March. He also took over as CSFB’s CEO 
on July 12, 2001 . Samberg’s trading pattern, which I can discuss in more detail if you 
want, suggests that he obtained information just before Monday July 2, around July 9, 
and around July 25. Mack coincidentally met with CSFB’s CFO on June 28 or June 29, 
again a few days before he began work on July 12, and was CEO at the third key time. 
Hence, Mack had relevant contacts with CSFB at each time. Also, CSFB was “wooing” 
Mack away from Merrill Lynch and other investment banking firms during the period 
from April through July 2001. It would be consistent with this effort for someone at 
CSFB or CS to mention, as part of this wooing process, what inventory Mack would be 
taking over. Incidentally, we know how Samberg saw Mack’s new role as CEO of CSFB. 
He and his son discussed the fact that CSFB was the second largest investment banker at 
that time and “it was good to have fiiends in high places.” Of course, there is also the 
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possibility that Mack, through his contacts at Morgan Stanley, knew about the pending 
GE tender offer. 

Questioning Mack about this transaction could take us in several directions, each 
of which suggests a different focus for the investigation. First, Mack could deny that he 
ever knew that GE would make the offer until the public announcement. The 
investigation would then focus on whether this was true. Second, Mack might say he 
learned on June 28 or June 29. The focus would then be placed on his contacts with 
Samberg at that time and whether he learned that GE had bumped its offer around July 9. 
Finally, he might give convincing testimony that he learned after July 12 for the first time 
and cause us to reevaluate whether his should even be considered. 

Also, Samberg’s trading suggests that he did not get the tip until shortly before he 
started trading. He would not be the largest purchaser of HF during July if he had the tip 
before. It also makes sense that his tipper, likely someone he trusted, got the tip just 
before Samberg started trading. Had the tipper had it earlier, why would he have not 
communicated it earlier? Further, GE made its first offer in early June. It would make 
sense for Samberg to start buying then if he knew about the trade. The Mack-CSFB 
meeting on June 28 or June 29 and the Samberg huge trading the next week fits. 

Further, we are operating in the dark regarding who Mack spoke with and when 
he spoke with them about stepping in as CSFB’s CEO. CSFB’s counsel tells he he spoke 
with CSFB’s CFO and the Credit Suisse chairman of the board. Were these the only 
people? Mack’s testimony could point us towards the key people at CSFB. Conversely, 
he might tell us that he was seeing some of the people on the acquisition team as Morgan 
Stanley at this time. That would take the investigation in a completely different direction. 

Mack had the motive to tip Samberg 

Mack had multiple reasons for tipping Samberg about the GE tender offer 

for Heller. 

a) Mack got into Closed Pequot funds and special deals that Mack thought 
would have big returns to him during and after 2001. Mack was getting 
into private deals that Pequot was putting together for its own principals, 
including projects with the following code names: $5 million into ‘Tresh- 
start” (Lucent spin-off bought cheap), $2 million info Baby C, and an 
unknown amount into Distressed Guys, which later became Pequot Special 
Opportunities Fund. The most interesting situation involved Fresh Start. 
Mack was pressing to get into this for sometime. On Jime 20, a Samberg e- 
mail said that he was with Mack and that Mack was “busting his chops” 
Samberg’s chops because he had not got the documents on this investment. 
Neither the Pequot principals nor Samberg’s son seemed happy about Mack 
getting into this Fresh Start. During the call on June 29, when the suspected 
tip occurred, Samberg arranged for Mack to get into Fresh Start. Mack also 
was getting into Pequot funds when they appear to be closed. At that time, 
Samberg’s funds were doubling in value in less than 3 years and the Pequot 
Scout fund was doing even better. In general, the funds had a $5 million 
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lower limit. E-mails show Mack putting at least $13 million into these 
funds. One of the spread sheets I provided to Mark on June 28 shows Mack 
invested in 15 different Pequot funds (but it does not show when). As a 
rough estimate, based on performance over 1999 and 2000, Mack could 
reasonable expect that his new investments in Pequot during 2001 alone 
would have returned something in the range of $5 million per year to Mack. 

b) Board seats As shown on one of the spreadsheets, Samberg was promoting 
Mack for board seats on both Baby C and Fresh-start. 

c) Office Space Mack was using Pequot office space intermittently during the 
period fi'om March 2001 through July, 2001, when he began work for 
CSFB. 

d) Stock tips Samberg was giving Mack stock tips on public companies that 
Mack directly invested in. “That’s where were putting our money.” 

e) Friendship Mack and Samberg were close friends. Two months ago. Mack 
took over as CEO at Pequot. That Samberg would choose Mack in the 
middle of an investigation that could land Mack in jail tells much about the 
level of trust Samberg had in Mack. 1 discussed how the friendship played 
as a motive in my June 27 memo. 

f) Mack’s crossing the line for Pequot. While Mack was at CSFB, he was 
acting as Pequot’s agent to introduce one of the companies Pequot co- 
owned with Lucent, to an investment banker in China. Mack’s letter, 
written on behalf of Pequot reads, “I have not given this first to CSFB 
(where he was then CEO) or to Morgan Stanley because I think your 
contacts in China are the best.” 

Samberg had a relationship of trust deep friendship with Mack. 

We do not have a complete picture of Mack’s financial assets, but his holdings in 
his Pequot funds in 2001 exceeded $400 million. He holds an engineering degree from 
MTT, a Masters of Science fi-om Stanford, and an MBA firom Columbia. He started with 
$3.5 millions and built the largest hedge fund in the world as of 2001, when the GE-HF 
trading took place. He has generally been very careful about his comments in his e-mails. 
He used AOL instant messaging, which leaves no trace in any computer, to communicate 
with key people. In short, he’s a smart guy who took few chances. It does not fit the 
pattern for him to be taking big chances where he got his tip. It makes sense that he got it 
fi-om someone he trusted and who also trusted him. That was Mack. Mack’s e-mails to 
and from Samberg have a different ring about them. In one e-mail, Samberg’s secretary 
tells Samberg Mack had called and that, “he loves you.” In sum, there was a deep trust 
and friendship between them. It is exactly the kind of relationship that Samberg would 
feel comfortable calling on for a tip as big as HF and GE. 

Samberg ’s need for a big favor from an old friend. 

In July 2001 , Samberg’s company was splitting a part. Benton was a younger and 
a rising star. Benton’s performance was dwarfing Samberg’s. Samberg was recovering 
from heart surgery. Benton was leaving with at least half the company. Samberg was 
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looking at even bigger staff losses to Benton. He testified that he was concerned at this 
time that more of his executive committee “might walk.” A big hit on GE-HF would 
illustrate that his fast ball had not slowed. Regarding GE-HF, Mack was just the guy to 
do his old friend a big favor, one that would also benefit him. 

Regarding Samberg’s situation during this time frame, he testified at the first 
session: 

The company was about to split, it was about to split. In September '00, 1 
had an aortic medical situation and was near death. 1 was on heavy 
medication, and I was trying to reestablish the franchise value of Pequot and 
the core fluids. I was actively looking for help, and / did things in a 
manner that was expedient at the time given my expertise in this area. 

In a similar vein, he testified at the second session: 

My firm was going to split in three months. These people were my other 
managing director partners. Times were fragile. I needed their approval to 
do whatever I wanted to do or they might walk (emphasis added). 


There do not appear to be other leads in the Samberg e-mails. 

The evidence does not merely point to Mack. It points to no one else. I have been 
through the Samberg e-mails, his calendar, his credit card receipts and his phone slips. 
Hilton, Eric, Nancy, have been through the e-mails. No one has shown up as a possible 
candidate. Further, Fried Frank has stated that Samberg made the decisions alone. No one 
was listed with him on the Fried Frank lists of those participating in investment decisions. 
If we don’t take a look at Mack, we start all over again looking for someone that fits the 
profile. Then the question would remain: if we find him or her, will there be a similar 
reason for not proceeding with the examination? Very possibly yes, given Samberg’s 
circles. 


Gary 
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From: Kreitman, MarkJ. 

Sent; Wednesday, August 17, 2005 11:26 AM 
To: Aguirre, Gary J.; Jama, Liban A.; Eichner, Jim 
Cc: Hanson, Robert 

Subject: RE: Pequot pemnding matters. 

/ 

Where are we on determining the date Mack was brought over the wall re 
GE-Heller deal - the necessary prerequisite to subpoena to Mack? 
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From: Aguirre, Gary J. 

Sent: Friday, August 26, 2005 10:48 AM 
To: Hanson, Robert 
Subject: CSFB subpoena 

Bob: 

Has a decision been made on the CSFB subpoena? For what it’s worth, my view is this: if 
we are to have any chance in getting over what I see as a 9’ bar, these docs are critical. If 
you have any specific questions regarding scope, please let me know. 

Thanks, 

Gary 
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SEC DIVISION OF ENFORCEMENT 
Case Closing Report 

RunonliatCOOe 

CeM No.: HO-0981S Cat Nww: BJTE MFOPMATION GROUP, INC. 

T?mi underrigprarf hw biwm dBBignrtBd by IhB PlTBctor of ttw DMikyt of Enicrcwiwnt to c w diaM 
lBnnin«feiandciosoiihimaQtfon8autfn(tedbyt>eCommMonpinuantloS«c6on20ofth«8douittMActof 1833 [15 
U.S.C. 77 % Sactton 21 of the SmutUm Bcctenge Act of 1834 tISU.S.C. 78(jJ. Section 16 of the PuMc LAity Holdino 
Ck«n|)«iy Act c/ 1896 (l5U^.&7»iS«flon 42 of the kTMStrnentCvnpvv Act of 1940 115U.S.C. 80»41}.«>daMtlon208 
of the {RVBctnent Advieei* Act of 1840 (15 as.C. 806^ 
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SEC DIVISION OF ENFORCEMENT 
Case Closing Recwim ndation 
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SEC DIVISION OF ENFORCEMENT 
Cass Closing Recommendation 
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C on chwio re The staff tea bawt unable to Und any avIdaosB ttat Psquot had infapnglfan rsgafdlrig tha margar b e Nwan GE 
<ndl k) l lB r b s t i OT ihama tB Wti ii i pt tidyir«oMniead,wueh<w8th^6wyoriai^yadP»qurtQr3antwBabcotftani^^ 
adMncsoftosiMiAeeiMnL IliesteA^lmastigatontxndthatRisasilFHnetyuniitelythatMadtOi^^Sanrteis 
Rterm bebasm GE aiKl Hatov tevfev ftjund no «vkianca dad Made hnew the Riotgar tiefara Samtieni starM 

IKRdiasbig Haiaratoek. Moraowr.smalaGiBAarBaeFaauldanoa that SamtargdU not avmiotowaima Mack Joining CSFB 
wi9lteaiimpdilGl)ranniNBiBed|B^ Itbtailaiv that Mad; toUSaikMig about confttMdrariirifixTnaficnabcwttha matter 
tftetcain(rigtoooBnaeteiiii^b6hgw<niftad^Cg'B,a*hoUfewoaIiTghiaiwy<nd>r^«pyltyinant 

Thawte8ddHfa»da<*laBi» lh a l aaaMdotttontfiapqwfl>gtylhdPe(judbwiadcnthefaaateofDOc>iKABBfc toi oa 8M *h 
la^OBdtoilsIradhgirtGEandHalar. Mtl»^#lPe(|urtlnKteasubda^tfdpreApuRhe8lr«Heln^abeadM4lealrDunead 
m8>Bef.B)»aaa«faapcdBon!r> t lalt fW MiwtdypicalfcfPequct(^ and Paqudptrdiaaad other ftwidddoek^ 
the aaweftnaaathaHaierpui d a waa ,dBariy Mowing the tlwf«fateeetot,nat|uM Haler (7). Moraover.aoooriftigtoAa 
tming reoords. during 2001 Paqud tfiofied GE stock on w/erai dthrwTt oeceeiana 

B.OTra^ in MemoA 

Bada g re u n d : ti/Sl)fr20CH,OBvldZHdiB,aMh3aKflefiiployea,wenttsworka9ananalystatPecpict. Evanbetbrehe 
offldeHy started WMk M PaiiMt ZB(he st»tad ivMfaftq Sarnhers wtih NbrntaSoR at)od MoidscA tv «rna% 
t nMpftsB o oittftdsdtolifcroaoAi^^ Anaaid the seme tima,SambeQiMrtadbuytfoMcra8oAOfitione,v«)^ 

j na aaaa d in petted. toamatefatnWattBa,3Bfnb^tipaieedygave2BgiacradBfofprofltePequd 

mads in itad^ liiaoiolt biA dH nd Maitfiy the epacMc pnilKe or tradas. 

Ir wsafl g a tot y Slaps; B s g lhfil np in June 2006» and co n t i iuinBihsmsfter. the staff ptmMsdftsSouftamDIilrtcIsiHh 
I ftm w atsbotdPetyim^escifciBiHMtresA lnthafMliif2b6s,ihaFBltoeaM2IUaandirilsrdsMdMntHlea. On 
Oat«ilMrM.a)0S t MalB g par W p elsd in« i " u i ^ aeaate n M<htfaeSeut>emCWrictwtlhZBda. aWnpRAmdthetha 
had obMnad MimADR tHm Mbawdl sa^ii^MS ard piDirtdBd N to Santeg, tad dd iKd befcivt (ha hdomradon vms alV^ 
matsrtdor ounWe rtiaL 

On January a, lOOAihastaf took Sg mt st g ' s m ed monyw tf afi fln g the MeroeeftlmanQ. Sambecgtosnadihalhecoufdnot 
nwwffdierafiy he plaead fta Itadea. dpwnpiaysdaidia'a tela In Ws tradhit^ anddartbo isoeivlm any imluilai rwvpstlte 
lifcmNaQ n c onoarnkigMtapagft. OnFaliniBiy1(^2(Ki6,t«stafr«on(hict8dassccnd)oln(pn]flw«OMhaSoidhemnsbict 
sAhznha. aihapwHweddiataenssofthaliic « i >o aa w pl i^ ^he fa B>w a>d ywMsdl*i>.wiWtlniatmagonhiAprg2D01. 
Aiwdu*^ilWBlfcna,tiarte<f r a>4aiwdBispaadl8ofaoti|wiene>l aeuod toZB(ha«ndl>laDsdt 

Bytteth20(X,the8tBtfhadfiRUBsdon{aopiaeMOfMamM|IonZBd«providsdto88mi>arBbyamsll. thsAratamaii, 

(ted Apr1 17, 2001,sl8M Old a htaoeoft snuliyaa had totd ZBWia, a te days b^n a More^ earrkigs snnounoernant. 

Ite te Sm cortnte te mw <d Minsaffs dhmom was mors ^atemd* about sandnge dan In prmdoua quiaton and te 
IhteMbnnateauggasiadttaaamlBBenswstNcutdbspoaiSweL 1Vo(tayBter,onAprDl$;$«ribsaBPtadtaeedMh>oaoft 
cdlopdEna and ukl short MoDBcift^cpdQns. Urtsr n1 day and after 9ie mate doss, MorescdlanneunooitlhBS to 
samite had algrAteittyMcaateanal^teactBaona. ThaMtwrt^day.AprtSO, PeqitttsoidlttedlqstlonsaKictoaed 
outtbahoitpodaonh>iepiitopgons, t B afe in8aprottd<apprqilff >nW y Sl.8waion ThsBBGandemBl,<tedA]}ilZ7,2001i 
slaltfmthmsMtocagfteneiitedhadteMZffldwtiBtenawgrt Bgi B dh i u adBiayinlhe iu lei n ie ofahlcro^iaodtictiww 
intrua. The ntod (rsdSio day, April 30^ Sembaig purchased caR opdons In Memacrit TSri dte ter. May 2 , Mfc res oft stodc 
rose end Pequot sold the pudtBSad opSona. raatalne a preltt of appioidmitBly (530.000. 

The atolF ineervtoMied by tBisiihone the paraoR akfta ktardtped as the source of ma bit dp, but aha denied SMM 1 tewing 
ZBdiB, end Idd the staff she WNddnsMT have kM anyone that type of Wbnntea Them was urtea to locate the alsgad 
aowce of the aeotefatteteWtiicHtet and was b a li avB d tobe living in Brazl. 'ntedBiTMstewadtnodhsr 
Mtao6ofta uip loy eaa wangBadfay3gfchaesMssotapesfarq<hBr> d brrnatte(iheptededteSatefy woendthettaePeqitot 
trateinMiaoeaft.sndb^e te|iJ ri La i y c ta fdedfawktehknwfeanyi ik iini i l j go. At ffw end cl Mach, the staff obtained 
temondi teang esraamanla hem Paquet. SandisrB and znte.'* 

The toSng sgrsameiff ippisd to si inters unte tnvasSgdkin, btctudng the Mcreatdl tansaediens. 

in Apri2C)0B the stalffl aa i n ad mars about the product ddiy that was the sutjsaqf the sscotd tip. FbiiL the staff teneddisl 
g ft ar s e am s, not r a te d to ths product daisy ronwr. eeua s d a shaqilncfBaashlJcneoffstere prices few days after aiMa 
prodded Ihs W onae flo n to Sanbaag. Mceeover, toe atefftened that totematfanreteart to both toaeamlte 
amw aio en iant end toe pnxhjctdat^hid bean provided to Peytot by Goldman Sachs CGoWmarT) In advance cf<a*toHn 
puMahIng toe inibrmate and bate Peqwfsltodss. To aoawiina whether G oldn Mm*s acdons wars toem a tea i Intprote. 
tosstaffdUaiDadlnlBnnabontomGoMmantetoear^JUnatooktoatastonanyortwaGaidfnanarniffoyaaa. Bothieldtos 
staff ftM (tattoo toil tons toayramdteproMdadraaaa nft itennsfcn to Qctemqistoroers In adwroetfpublhtitoptda 
InfannaSan, and toai Gofeirnvi p(Aey eqdc^ Mkroad IMb pracHcai. 

Cohduaian; VtftAetoamtefromSetTibBigptehoZBdwfwndvrorkonMieroaQrtauooestlhatSBRtesin^havguSad 
lrfan M riktoftttmZ»hato>teinMtoi3aogopik»ia,theroblnatflldBnta vl dencaiph1noacaaebasadonWsconduot. The 
^ oxdd onlr tde^ te ai^ that were telad to pfoBtabls baeftv by Pa^ to MtaraaefL The te, the bitofmaflon about a 
eanffoiar felted to vagw^ te to aRagpad aatfce dertM toe NermtentoZBtoa, Mbiaite, toe toteteai 

Pequet mcaivad (te Gdtoun aRxtod to sarne lima as atdtola ^ aCntil toa same aantova amevneamani ohroa Sambaio 
a iusttoatoi tor Na hading, inwaaeond. toe totonatton about to product dotay,«dnoidteltwte to MkrasofTs stock 
pHok Fiiady, to staff (temted toem te rnAtong ilato fftort Ooltoan ^vtog Ito cteto. indudto 
devtoop ed inlaniMiy. bate torn to tor matl enwaaiatoldydtoBanfdfted. 
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DCA7>»Bn9iBArtnflaM>ec»«iidPtfPh«itn»aMiie^ 

T^gtaf!«b0k iv«» % atB dP»qu3ftifaacflnalnAatraZeoecirAJtnOacdParPt«Tnacetto>(Tar*>. On 
OetOMT 1 1, 2002; a MbtbI dMifct cowt iMued an opMm ^3Ao(dhg paMrtt of Alta 8Kl dKiairlri 9 ttHd 
ttKMwp ntani s. TltBCOigtdscWciii cm ws d iistaiarescfAafrato fc ic wnBa inpiteebyia^nndfcBahBwntrfPartotla g aas e in 
liw^iB^WMInqi^Noteba(9nefnde(MQMtshort>yi>efocetfwocMt«nnowie«dBsdBcMan, 
revvremJ its tnading pattm In both stocks. 

Inve^galDiy Steps: The staff laamsd that the Southern Dte&ka had conducted »lTvg a fl 9 a tk¥tn>flaftflngwfadh>raiudkfai 
tow ctetit had loilcsdiiseutaimeofttwpBtMTl ossa. That kivsaQBetfan had srKtsdbecsKmftaSotAiismOMriciwBBiinalito 
tDtdK^apapnawtoprsOladframtha^orhMMrfiBraflMnwBaa^ IhestsIfrswiaMd&wfofmaiiMlttsnstBtenmti 
la^Mvao by iha FBI torn flat irTueat^iaBan and isvtwwf Paquot am^ M MB istabia to find ar^ Bnldi brtwBsn Psquot ecRf 
thapg^lBtafvtewadlBthatirwfl a^ 

to November SKIOS, ^ StsA flmniwd FNKiyafS baJng records end dataimlnad fltat tte staffs fliAlai 
heaiipWeand f i flo ieM dto pifctMWOfPeqM^toMflnatoflwstacteofAsbaiind^^ Anhoi^fltmAu^23i20Q2 through 
3aptiw^2B,ao02,PBquotdMf»«reeaslgBiflcantpQraon(iBppn !nto im B l y t1BgJa»)ofpshortfga»cwttha^ 
to Astra. I^quot as atbiiB in Par during part of tie sarTM flmo period (SaptafriMT 6 ttitH«h ^BptenflMr 1 1X 

purclwtin8S|i|acBdBiiftily800J3Qb shares o< F ar ca m meftlDfipproBdhtoaly $4.8 mBtoro P^quotcSOflotb^toraverson 
fang poidte to Par urtiSap Wd >srg.200& after ti had toqyrtwvsrelngfls Astro abwtposfltav MDr«CNer,onCtotobar11, 
2008, ton cto tBP ia court dsaJan was mads ptfalc^Psqtw Isili hsMa fang psi towi to 1^ (doss to$2atBBr0anrf» s ign M c art . 
short potAton to Astm^wat then tBinBan} <10). SirthfffflwaepoattanBpraMdtobalea^pooiflansandiwouldlaMB 
mads r» ecxswRle sanMi to mahifato sMwr of tfiam ff Psquet bad tosidt tohrrnaSon lactonlng tha upcomtog dscMon to the 
patent OBS. during 2002. ftomPtomivy on. Paquot Mod to and out oT Par and Astra. 

Oandurtorc flsaarosMnflMyOwtnsqualhadtoadslnfcrmaaonsbautihscoratdOdBfapbeaBJsafl madsInwsstmofil 
dadeiciofleordB^te totolrifcnn a fton hfliea P B ks J aad lii y tjptothadscWcm. Aecenlngly. we afagpedpunaringttto aspect of 
flwtovairtgrtSarw 

S^Prtuato towwtRHHiiB to PiMe egullSas (TtPeSO 

Bacfapound; fflsBspactafthatnyasBgatlonconoemsdpplBtiMto sBertia dtoQbyPaquottolhaoDmBwnslodtof 
cci B | Wrto i toJuto gPreSB i aa d «ffflwpublteannoufwe<nsntoffl>a W*S8. Tte|sAiloR8unoanMrtmaPff>£o<tan 
causaa flWprioa of iMUSi^ alDdk pitea to M. msidng K arivanfagaoua to aaf short flw Beck cf coropanlaa who iasua Pl^ 
sacut^ batoeiha fl a iM ai^w am pifaBdy SfBWWced. Such tadtog may vtoMBflw taw agatosttosUartiBdbflj. The 
Paquol PIPE towtotgallan was toKU^ cpsnad'tot flia SECfl Norfbaast Ragiorui OOoa (ttERCF) butdiring lha tol of :KK)5 
iwisfeRBd to tha WaMngton oflica far sflkisnov purposes. 

i w a sdg BtQr y Stops; toaely.flw.ataffe ve l ust adandi arte wadPaquoftifa6pon8atoasUaposnatseusdl)y>gROwHhr8»paet 
10 Piquors PtPE transaeOcm. The staff than aramlnadPsQuot^trsrflnQaetMty to 101 PIPE iran aa ctton s cw a fata year 
p8rfDdtM(^nnlnoto2001. 71w staff apadflcalyaMBRitoadPaquorabwflng data to datanntoaahalhsrPequotaofdahart prior 
to the putflc TKawcarosnl <ff «iy P^ ft pur cImhiJ. OfflialQI Pff^p urciM sa d by Psquot, the staff' iwayt that Paquot 
ahorfad atoaad of the fsioBc snswnBemenis of 11. but die skKfc priesa for ri flf tie t1 dU not dadna mSsrtaqy aBsr lha 
ainouncaawntaorfliaPlPE. Pofiha B iea t 'er iw l* i Bl aau sia.PaquolaetdshortO>afaswrshaad<dfl»apuMo»wouicscnant 
tait to affthtaeqaaes Its short Betogaegrttyocofrao more thmSBwanws ola bafani (ha PIPE was pubHdysrsrounead. INs 
wotM mefw S dtfllctff to show fliB Iha short srBng was tMmed cn tnafiertoi nanptfaAc tofornpitan ooncatiWig ttiB PIPE offering, 
the tradtog having oeoutrad so far to advance of flw ptMc amounoament of iha offering (11). 

C^iKtusfan: Baeausa toe staff waatswWe to ttodlnstonoes where Paquot Short scfa shares aBfln seven w o efcs . ahead of a 
pvbfleannomaRient of a PIPE otfartng to whioh toay patfldpatod to arid to sMch there wea a rMdsitat decline to the sham 
price (rf Sto fasbto. the etfff stopped pi.nulng ttfls aepaot <ff 9ie invesilgatlori. 

SKriBntort MnfaulaioB 

Bector ou ncfc OuftoQtheMof200S»aatoffbeganto d Bsi l y ew i u rtehrosapBftoebul«i(nffartredtoppraclleassngtotodto 
byPequot. TfiefttotowflyadPBquofsesatogahBeaMiecehedtomanaiiiustofiWpuUtooaKtogBCTPOa^and 
sto wd l a nec u elyp uehasto gfltoeantocaBnbarofshaea soon fffarfltoshsfe s taaoantradtoB tothe open marfcat IMalridtog 
suggaatsd that PequDi mtor hces engaged In e msrflpuMw tradtog pracfloe because k appsersd aa fftha fledaa dhl not 
IriroMedtongetobmiBWownarshtotwetorsafaiXlSK the eeeondtovcAmdPequataaacullng an aganorcroee trade. 
onesidaarwHdiwesaaNNteeieindfltootharatdewaaeparTtoaBeafthasameBacaaflF. ThednrtsAarKlihBbuywem 
far tftosarmnttotoer of stares srrdpttee and were BitociirtetlBnutowaaBriy. the flede was laportsdM an sQMiGy cross: 
howevto. the Pequotflada bfatierfftoWB tost toe seme Pequotfandi eareukd bmh toe sates and Are puchasas, caustog no 
charvetobaraAcy cmnsfshIp. AgefnfldsbadtogwBaaunatofveaftaantoutaOwtredng. 
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ImesSBaloty Stops; The 8&tfraqusstodatiiritton«ytanato> from Peqig<r6gaKinQg«irjitytwtwa>h sate trading and 
Mto « <NC)pitoito to Pm^ lx addiOonal MbtniBSan on the tirilns practicw reoe(v^ Pequslto ssqiianafion. 

Paqiiot fxviMed an wMen re^nnse oj^flMng thst Ito toKflng occxred to tranrix beraRciat 

stDc*8 acqidmt to IPOb one of Aind inMMriqn (ttnw «lg(bto to pertdpato to th» offaring} to aratfwr etes or 

ftive»totofflwwlBel8lbtoto|iert(^»to).aBJ e i pitp e cinca lhfwncflonedt«dxanNASDIntotptote ^ ‘H^mplaralionwas 
coradstont With Sttirma^ taeftTMMw concemlns thte jndice. The stdT (hen re^towed rtoquofO 

«Ki Gonceirntog PoQUDb oomptoKo«fih ihe NASO n4s and fauid that the docuroentoSon wae oondsteitt wKh 

PequoC>ae8enteB8tott \i i Mli» e d i> iii ’t tf l3eoB«cWow i nBf tf lpcrftto wct jrtto » ftomtmdaBsofin^^ 

t>»sMfraeti OtNMaiaM eee<ft « lfl f ffta w <lwDMtienofMaffcetRecdatkto(*MM tait ftogtteBonTo« H ?eiT * iBw»ie8ix 
PoquofeaeBncyeraestnidM^ifaUtodthefKteraieBeoiffieetaMo. MarkMFtogutoUooiecoinrnendocIthattttottafrffest 
e>Miu8to<Nntort(etleipo(;tlimPei|UD(kc(oc»tadtog03}> Tbe staff ih«n«Ml!» 2 etftft»m«rtot impact ftomPequcAcnn 
iiacgnBetaft%hBaie n.i1 l M ~SNiMfYcAatMlcaslwioal8«iefy TAme»lcanSbx»E«hat9elaauara;22 > ila»da< i 
Nafional Mvki^ SyeUm isauMK in Nasdaq dmal Cap Iieusra: «id 29 C>w the Coufttor BuUdtm Board fasuafc •• and founl 
!M ttiara waa no e^pfleanl impaot on boBi tfta marM price and voluma for any of the stocke by tito croea traAig acffvBy, 
niiddng ft (Mcuft to prove maAet nenipulafion by PeqMOL 

(kindusian: ^ta leesorto dbeuBsad aiiova, it» sttft dd ncft pursue furttter 9)6 rnaiftet nunipiMatton aspsds of the 
hiveeftiK^. 

Thwa aw tM coa i^ootitantfcflPWrequeets far tha matter. In aOdWonthgeiwe a dwM of a requegt on NQverrrfwrl, 

2006. 

Ml Has rawed to ftia caea have baan reWnad 

TenninalioR IsNbr are a|ipR|aftoe In tfda ease and aC (w aard to Paquot CapCal Manapemard Artfar Samberp. «id Join 
Maofc. 

Ifto Btandh Chief, Robert B. Haneon and Bie AavWam Mector, Meric Kredman, have raviewad and appimed tHa fbnn. 


(I) Pequrt atone roadeaveiflWeawKPrdmaWylftJnilicopaflea of rieefrorOcarrWI and xoduced 161,600 page* of twtf 
copy doeurnente. The attof liao iaaued numefom dogineni aubpeanaa to brottar d a a f er a , lastiefa. todvlduala, and sarvtea 
ivovldew. ThahBrdoopydoaananlaeolectedlntheliiieBUipiUuirtiappma^naWyftSbwIwrbowa. 

<3) F*acjuol!blirak«i^lrmuoadt)anaRia^n(ianCwMMenaBarMnt*toftBMarnafayBtemtoredertothaaaftadea. 
ParpMt etnpfoyaoa aeia not avom that tMa vaae dona, ad naltoar Pequot nor the bRAarapa (Inn vdwie ton Mae view 
pto^wwauB to pnMdeavyatfiimSQnaa to why the tredMwara not placed usbtB toe PequotrtamB. Theataffdldnot 
iftROMr any MBBen for Che uae of tie name, nor. alnea tha nento nee uaad Wernaly ty OiB hroherage ftm , ary odtnrtage 
i^touot dariMKi torn fta uae. 

(3) PequalctoaedautitsGEahorlpoallionepprojAnatelytiMQVMekBaAerlhemBri^annourtcamant Kaditctoeedoutihs 
pxtaton the day efisr tie BtofgOf anoounDawwI. to praftt the OE trades wouid have been apprea if nateiy SOOQ.OOO. 

(4) Mad(.}dat«ffa, wdatouadalonlitocIroorlioMinadea^nfftcantinwatrneraalnanutnberofPequolfunito. Madcaleo 
part k ^ W BdvdtiPaquoe brat B e et * iwiirW4eegrBpary t i¥B e>n ert e to2Q&i. 

(6) TThnlBfly. nmal taffir Tiitornin ^rentfp wnrl Ha rfit rilifrmnti tint "nnhnrij rtrt rri firmr fhit fiTnrt -lymr orinp ti rrrrffr 

Iran MoiMiStofitoyMtataiartwiBMainlltBmeapeblolyannqunoed In Jamawy 2001. (^opnadmataly taro mmftivdtar the 
pubic MvtttMtonai*. Mack efl^ M Mcvgan Stortay. 

(t) PequolhaepiM^atatodftWdurlno toe period (d the eWTs review, ft conductod over 138.000 trade*. Moreover, the 
aira of M poOiott Poquat acoaiwletod to Haflw waa eqwl to tovraodmatflly one and a hat percent of toe total aassis 
SambarglradodtoSlOI. Pe<ieofiaootttoTeladOWlB2a>t Pet^tookpostttcrBlnnaweroue co i npankin inpercaniBflea' 
approoknatito eoual to xfliealBratnBflHtatviotato 

(7) FDreocaD|daitftJi4y%3001.PeqfMl[NeitoBaed22D.9(nsftareeofatoGkinAmertcanExpreeelne. OnJu^11,2CiOl, 

P ^w hndeiaiti noMMfcyi»injdliMrftwtotefliMVne> M We lM latneh»- 

R) Fdre9»Bipie.frcm$eptatnbw2fttrau8hOclobtfto2001.PaqiWeBSablahedasltoitpo«RonlnGEofto3fiODdma 
nOmlion. 

(Q ZBtoBuaBdlkieff«Bee<qfi<yor>eof to a i e h dKB u atotaetnBla.ther<walffingbtofv>duala»WBWonly»dafl»adbytoalr 
oaneriepodlop atMtoraeoiL 

(10) TheatidrMWiylMleNedSWP8iiuoltaMtolstIlahafcBnpor213,QOGAalraahnsonneFcinniaFflBdfortiepeitocl 
ended 8eplantMra0.20Ca How««r»Po(|uotMtoetBocfdB show tfWPequMpuohasad Astra aharaa to eoNarasdattnp 
short podmni. bid dfd riot to fad <mn any Astra Shane aa of SapWriber 30, 2002. 

(II) 6Q ca i»w fttostoffdMnalftrtdBriylfwWwaetowhk>>PaquotbBdBdottfTMtBrlBlnorsMtonotlbnnBgan e haed oftoaPlPe 
ofto^. ft dM fW awloab tdietoar P9«W bteaitoed a duly of trvM orconSdenea wito respect to Re tradhp ahead of toe 
ofEwirus. 

(119 Gedtan 9(|^1> 9w SaofnrigB Ml laitkte eertato Man|puie»ra pmlcaa, toctodtog wash aatoa and meWted ordtos, 
ahm aueh trariiaGflone ew done for toe pupoM of onaBriB the Wm X rnWeattv eppeararae of acUve tradtoo b) a seorty 
MedooaflaBanslaaiaiffia«nBhinga.waWaatfiTMdaidtogappearari»»WrMpecttotoaina1tatlGratveuohBeoui%. 

SecOw 9(a)^ pohftiito tto meneNlaem d prtoW of Mcurlto Med tor Iradtog ori a nettorW aMtoartge. and makae ft 
urlawM (bra poKto to engage to a eertea of transaetone «W craataa acttW X appvanl acIMty ot^deprasns (be stoeti^ 
prtewharidonefQrtheporpoeeoflndlidnsotherstobiQforseltheaeauffty. Marl|x4alivepracttcss(sto«’Se(Scine(a)aiso 
vtaWe &IC0OR 10(b> «td fbda lOt^ gf Sto &otoangB Act far both todvngedsted aecuiNea and ovei^the-DoutTter secwitiee. 
To asWkW a vtoWtOR d Secdm 8(6^1) ato a(a^ apectfc inediWWw toterl BMt be proven. 

nS) TltoSuptontoCoisIf^aWadttWntarttpidstlori'^aotiaolashterdorWariMPUGonducldeeiQnedtodafnaudirMiwnotsby 
rxi r b r i i fcet qfattakdsllya B ac dr ^flia price of aecuii^* EltatA&ratv.HDcHeidar,^U.S. 186, 199 (1976) {enMtode 
added). 
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SEC DIVISiON OF ENFORCEMENT 
Cm« Closing Rscommendation 


RuioalinoaOM 



Dkyotthn a/ANardl9 4i|)oniit (Aj0u«3O. 1M9). 

EMoiipt— m tati.no ■ cc Mi w quMt » orpreiK»«of<w»t<»o un lwiJ n g 


Mo<±|KtDntMuMlilo«MnlJtdMafucflQnof twflM. (CenMt «riOv tM OAc* of CiM Couraoi oenooiTtit dMlgnslon of 

•nrciM«M foriWohM rvMtai 

Bwd on ttw nmumfitloin mato abovo, tho vntfanlgnat raoofninant(«) tha doting of Ihla cato. 
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TnmK Aguime, Gary J. 

Sent: Wcdnes^, August 03, 2005 1:13 PM 

To: Gdvier, %n; Hanson, Robert; 3am^ Liban A.; RibeCn, Erie 

Cc MUer, Nancy B.; Bchner, Jim 

Subject: RE: Developing other possa)<e GE-HF Uppers 

Not exactly an assumptioo. More of a working hypothesis that tip went directly to 
Sambeig. Got there b^use all other trails came up diy and continue to do so-and more 
and mme evidence pointed to the tip going directly to Sambeig. 

But lake a stab at it Who knows, could lead somewhere. 

About your specific suggestions 

#1 I have subpoenaed e-mails for possible contacts in suggestion 01 — investment 
banking and Pequol-have come up with nothing interesting so fu-. While it's possible 
someone may admit a contact four years ago without being prompted with a document 
does not seem to happen very often. Would you ask per subpoena or request for 
information? 

02 lliis has not been completely doite. 1 have checked the ones that 1 thought were most 
probable and came up with nothing. But wc now have the 3.6 million On Site database 
wc could check. If someone has the time, the rest could be checked, about 1 10 names. 

#3 The idea is good, but the approach may not be practical. Fcquot went through major 
restructuring during the two months just after the HF trades, because Beaton walked a 
way with half the staff. 

I have focused on the Core Group because that’s the one that is directly managed by 
Samberg. That’s how I found ZiUcha. But your suggestion reminds me that 1 never got 
around to checking out Mark Haiuatty who was effectively Zilkha’s replacement. Might 
be worth some time to check him out 

My own favorite is to try to trace some money back to a tipper through bonuses, but this 
came up dry. 


About Nancy’s idea, that was done last October when 1 did the first spreadsheet on the 
case. It was expanded into a huge project over a couple of months that thus far has not 
produced much. The most interesting possibility is Iiidian, which we are still 
bluedteeting. 


From: Bdiner, *m 

Sent: Wednesday, August 03, 2005 9:02 AM 

To: Aguire, Gary J.; Hanson, Robert; Jama, Uban A.; Ribelln, Eric 

Cc WIer, Nancy B.; Elchnef, Jim 

Subject: RE: Developing other possible GE-HF bppers 
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My thougMs after reading Gary's memo. 

K seems like our efforts so far have been based on the assumption that Samberg got the tip 
direcffy. WhVe this seems like the most likely expianalion, it may not be the orrty possibility. The 
Mcro^ tfsdirtg shows that Samberg wasn't that risk adverse In fotowing tips (especiaiiy when 
they reffect krside information). As Gary astutely observed, the GE/HeOer trade was at a time of 
de^>eralion for Samberg given the impending break up of Pequot The break up also may have 
given other Pequot employees the incerttlve to try arxl make hay with Samberg in an attempt to 
move up the corporate ladder when Pequot split (what better way to curry favor than Inside 
information on GE/HeBer. 

To me this suggests broaderring our focus from Samberg to Pequot as a vuhole. I have only a 
couple of thoughts of how to do this and would welcome others. Forgive me if these have already 
been dorre 

1) Have each person who knew abrxit the deal at the five investiTrent bankers and 
GE/Helier ktenlfy who they knew at Pequot at the lime of the deal. 

2) Search al Pequot emal to everyone at the five investment bankers and GE/Heler 

3) Try and identify anyone at Pe<)i^ iMk) got promoted soon after the GE/Heller deal 

Nancy had a very good idea which I wB pass aiorrg. She suggested going through all the 
reierrals we got on Pequot and looking for common people/entilies. 


From: Aguirre, Gary J. 

Sent: Thursday, July 28, 2005 7:03 AM 
T : Hanson, Robert; Jama, L8>an A,; Rt)elin, Eric; Eichner, Jim 
Subject: Developrng other possible GE-HF tippers 

I circulated my June 28 memo yesterday to Jim and Liban, but later remembered thtd it 
explicitly assumes knowledge of my June 27 memo. I am therefore attaching that memo. 
I also thought I should put Eric and Bob on the recipient’s list, so I am attaching both 
memos to this e-mail. 

Following up on the discussion yesterday, I am also attaching the part of the Samberg 
exam where I asked him about his acquaintances at Morgan Stanley in 200 1 , to be 
distinguished from the questions about his contacts with anyone at MS who had any 
involvement in the acquisition. Like John Mack, most of these people arc fairly 
prominent, e.g., Byron Wiea I did not rtm tbcm>ugh searches on Onsite's or our 
databases for those on Samberg’s Morgan Stanley acquaintance list. Although I have my 
doubts from my review of Samberg’s e-mails, it is cotKci vably possible to develop the 
facts suggesting a possible tipper trust relationship with Samberg, possible access to 
info, contacts with Samberg at key times, and motive to pass along tip. 

However, if you get that far, there will remain another obstacle as I understand our 
current thinking-est^lishing evidence that the person "went over the wall" before you 
can take his or her exam. I suspect that will not be easy to do. 
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Fran: Hanson, Robert 

Sent: Wednesday, August 03, 2005 6:59 PM 

To: Bichner, Jin; Aguirre, Gary J.; J^una, Liban A.; Ribelin, Brie 
Ccj Miller, Haney B. 

Subject; Re: Developing other possible OB-HP tippers 

These sound like excellent ideas to me. Building on 3 below, do we 
know bow everyone is conpensated at pequotT Oftentinws traders get a 
percentage of the profits they earn for Che fins. Do %«e have the 
documents to confim that saaberg was the only one %dio got a piece of 
the action on ge/heller? 

My guess is that the people involved in the transaction was limited to 
those on the happy face e-mail. My recollection is that means three 
people. Are all three scheduled for September? 

Seems like we should ask the firms and ge to help us identify those who 
knew folk at pequot, just like we ask for the information in a 
chronology. Can jim or gary handle that? 

Leban, why don't you take a crack at two below and see what turns up. 

Also still want to know if mack got in the fund when it was closed or 
ret react ivley. Is that information on its way? 


Sent from my BlackBerry wireless Handheld 


Original Messa< 

Prom: Bichner. Jim 
To: Aguir re, Gary J. 

Jama, Liban A. 




Hanson, Robert 

Ribelin, 

; Bichner, Jim 


Eric 


Sent: Ned Aug 03 09:02:19 2005 

Subject: RE: Developing other possible OE-HP tippers 


My thoughts after reading Gary's meso. 


It seems like our efforts so far have been based on the assumption 
that Samberg got the tip directly. While this seeaw like Che most 
likely explanation, it stay not be the only possibility. The Microsoft 
trading shows that Samberg wasn't that risk adverse in following tips 
(especially when they reflect inside Inforsvationi . As Gary astutely 
observed, the OB/Heller trade was at a time of desperation for Samberg 
given the impending break up of Pequot. The break up also siay have 
given ocher Pequot enqiloyees the incentive to try and make hay with 
Sasd>erg in an attempt to suve up the corporate ladder when Pequot split 
(what better way to curry favor than inside information on OB/Heller. 


To me this suggests broadening our focus from Samberg to Pequot as a 
whole. 1 have only a couple of thoughts of how to do this and would 
welcoaie others. Forgive me if these have already been done. 
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1) Have each person who knew about the deal at the. five 
investment bankers and OB/Heller identify who they knew at Pequot at 
the time of the deal. 

2) Search all Pequot email to everyone at the five investment 
bankers and OB/Heller 

3) Try and Identify anyone at Pequot who got promoted soon after 
the OB/Heller deal 

Haney had a very good idea which I will pass along. She suggested 
going through all the referrals we got on Pequot and looking for coonon 
people/entities . 
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From: Aguirre, Gary }. 

Sent: Thursday, August 04, 2005 6K}6 AM 

To: Hanson, Robert; Bdiner, Jim; Jama, lAan A.; Ribelln, Eric 

Oc Miler, Nartcy 8. 

M^ecb RE: Developing other posstiie GE-HF Uppers 
1 responded to Jim’s memo yesterday, but missed Bob’s. 

These sound like exccUent ideas to me. Building on 3 below, do we know bow everyone 
is compensated at pequot? 

Yes, it was covered with Samberg. 

Oftentimes traders get a petx;entage of the profits they earn for the firm. Do we have the 
documents to confirm thsd samberg was the only one who got a piece of the action on 
gc/heUer? 

This subpoenaed for items below went out last month and FF says they don’t have 3 for 
2001 or 4 at all. 

3 Each “Closed Positions Report,’’ as this term has been used by PCM (for 
example in bates number documents PCM 081238 through PCM 081244), 
generated, prepared or circulated during the period from January 1, 2001 
through the present, for each portfolio manager, analyst or other employee of 
Pequot Capital Management, including, but not limited to, Mark Broach, 
Faraz Naqvi, Arthur Samberg. James Yacobucci, Seven Zarasky, Karau 
Thiagarajan, Robert Webster, Gerald Poch, Paul Fancll, and Lawrence 
Lenihan; 

4 All accounting records, communications and other documents showing, 
containuig, indicating or relating to any bonuses or compensation received by any 
PCM employee including, but not limited to, Arthur Samberg, Peter Daillcy, 
Jared Mchl, Kate Suber, and Patrick McDonald, as a consequence of profits or 
losses incurred in connection with PCM’s trading in the securities of Heller 
Financial, Inc., or General Electric Company for the calendar year of 2(X)1; 

Seems like we should ask the firms and get to help us identify those who knew folk at 
pequot, just like we ask for the infonnatioo in a cbonology. Can jim or gary handle that? 
That was done with MS months ago. and it produced eight groups and their e-mails were 
produced. We asked MS, CSFB and Merrill. JP Morgan for all e-mails. Nothing 
interesting was produced. 

Leban, why don’t you take a crack at two below and see what turns up. 

You should use On Site E-mails 

Also still want to know if mack got in the fund when it was closed or retroactivley. Is 
that information on its way? 
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Don’l recall this requesi, but will get to you when I’m next in office. In one e-mail 
Sambetg said all funds were closed but one, Poquot Partners. Still, Mack was able to put 
more money into finds, including Scott Some key e-mails are on first attachment The 
second attachment is Mack family IS holdings in PQ funds. Most had SS million 
minimum, but I’m not completed sure bow that worked for Mack. Also, perhaps even 
more important was Mack getting into private PQ (foals, iiKluding the most important one 
of all — the one he got into on evening that he is suspected of communicating tip. It t(K>k 
sornereal pushing for him to get SS million into Tresh Start.” I think it was a 6/20 e-mail 
where Samberg says Mack is “breaking my chops” about Fresh Start, a special spin-off 
fixMti Lucent that PQ got cheap. My best estimate is that Mack got about $20 million into 
various PQ (foals and funds during first half of 2001. Given the Sambetg return at that 
time. Mack would likely have berm thinking of a return of at least $5 million year. 
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nxMn: Aguim, Gary J. 

Smt: Mdav, August 26, 20C6 3:42 PM 

To: KreKman, Mark X; Hanson, Rotert; Eidmer, Jim; Ribelln, BSc; Jama, Uban A. 

Stiiijeot: S/L wfl soon be an issue In GE/HeSer ICb against Samberg 

I have previously stated my views on Ibe examination scheduling. 

But the Hamiscb-Iason play — and that’s what it is-is a reminder of our S/L problem. 
Assuming we schedule Samberg’s testimoiiy a week after Daitley’s, which tactically 
makes the most sense, the five year Statute of Limitations for 10b will begin to expire in 
eight months and will fijily expire in nine. 

From those eight to nine months, you can subtract very liberally for Thanksgiving and all 
Christian and Jewish holidays. You can bet alt defend^ts have this in mind and are 
acting in collaboration to drag out our investigation. 

We have miles to go before we could file a 10b action against Samberg and the 
investigation on these examinations and other aspects has slowed to a snail’s pace. 1 do 
not see why are so relaxed about the scheduling on these exams and others. It may bite us 
in the end. 


From: Jama, Uban A. 

Sent Friday, August 26, 2005 11:38 AM 
To: Aguirre, Gary J. 

Ca Eldiner, Jim 
Su^eeb R£: PQ 

Beotoo- Benjamin has suggested Sept. 28*'. He stated that Benton is out o< town from l9-26lh. 
We have a call with Benjamin iater today re^rding the subpoena; however. I wanted to see 
whether you would have any conflicts on 29". Jim and I have testimony In other case on the 27*. 
otherwise our calendar is open. Is Benton's testimony going to take pl^ in New York? 

Oarliey- His counsel is currently suggesting October 1 1th, which the flrst business day after the 
Columbus day holiday. We can try push for an earlier date, however, we may need to keep In 
mind that the Jewish New Year is on October 4". The only oonflid I have on my calendar is 
October?*. 

Samberg- We have not heard back on any dates. Hamish slated that most of lawyers involved 
are out (he office until Labor day, and that we should be hearing back on some dates at that time. 


From: Aguirre, Gary J. 

Sent: Ftldary, August 26, 2005 10:44 AM 

To: Jama, Uban A 

SubfeebPQ 

Got any dates for Benton, Dailley and Samberg? 
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FrOM: ORourke, Kevin 

Sent: Wednesday, Hay 25, 2005 10:14 

TO: Aguirre, Oary J. ; Hanson, Robert,- Poster, Hilton; Ribelin, Erie; 
Blctmer, Jin; Ivarone, Jason 
Cc: KreitsMui, Hark J. 

Subject: Re: Taking it upon syself? 

I didn't realize that you were the sensitive type. 

Sent fron BlackBerry Mireless Handheld. 


Original Message 

Pros!: Aguirre, Oary J 
To: ORp^k^ Kevin 

t; Foster, Hilton 
Blchner, Jire 

» 

CC: Kreitnan, Hark J.i 
Sent: Tue Hay 24 21:32Tbl 2005 
Bxibject: Taking it upon myself? 




xt 

; RibelLn, 
b Ivarone, 


Eric 

Jason 


Kevin : 


Your last e-mail deserves a more detailed response. I will respond to 
each point below. 

"I see no reason to make the statement about Coomission policy and 
suggest you take it out . * 

I proposed the statement because my AD told Audrey Strauss that we 
would return all unprivileged documents which were inadvertently 
produced if Pried Prank would conduct an electronic search to identify 
potentially unprivileged documents. I thought his proposal was an 
excellent one. Three months later. Pried Prank offered to do exactly 
what my AD proposed. As government lawyers, I thought we should stand 
by our prior offer. By my e-mail this morning, I circulated a draft 
inviting coswients on my draft by all staff, including yourself, and 
highlighting the proposed language for comsient . 

Further, I question whether you are correct. I have not looked at the 
policy in years but 1 recall that it is only Enforcement's internal 
policy, with a number of factors to be weighed. 


Perhaps, it's time that you take another look at the policy. The draft 
I sent you this sxoming carefully tracks the language of the guidelines 
pasted below. After weighing all factors, the guidelines boil down to 
this: 1) we return any document that is clearly privileged and 2) we 
return or notify the party's attorney if the doctunent is possibly 
privileged. That is exactly what ny proposed language stated. 

Your point that it is Enforceawnfo internal policy may be a valid one. 
Unfortunately, it got lost in the tone of your e-mail. On the other 
hand, perhaps the fact that Commission attorneys operate under ethical 
guidelines should not be kept a secret. I merely raise the question 
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lA]nd (II see no reason why you should take it upon yourself to do so, 
especially when there is no need to do so. 

I took nothing upon ntyself. I circulated a draft and highlighted 
language that was intended to inplement statements isade by my AD to 
Pequot's counsel. Your advisory comnents were Invited, but not your 
insults. I suggest that you keep those to yourself in the future. 

Oary 

Gary J. Aguirre 
Senior Counsel 


Division of Enforcement 
Seciiritiea and Exchange Coonission 



From; ORourke, Kevin 

Sent: Tuesday, May 24, 2005 5:54 PM 

To: Aguirre, QaryJ.; Hanson, Robert; Foster, Hilton; Ribelin, Eric; 
Eichner. Jim; Ivarone, Jason 
Cc: Kreitnan, Nark J. 

Subject: RE: Draft of letter re PCM e-mail production 

1 see no reason to make the statement about Coonission policy and 
suggest you take it out. Further, I question whether you are correct. I 
have not looked at the policy in years, but I recall that it is only 
Enforcement's internal policy, with a number of factors to be weighed. 

I have never seen it divulged publicly, and see no reason why you 
should take it upon yourself to do so, especially when there is no need 
CO do so. 


From: Aguirre, Gary J. 

Sent: Tuesday, May 24, 2005 5:48 PM 

To: OEourke, Kevin; Hanson, Robert; Foster, Hilton; Ribelin, Eric; 
Bichner, Jim; Ivarone, Jason 
Cc: Kreitnan, Mark J. 

Subject: RE: Draft of letter re PCM e-mail production 

I proposed the language for two reasons. First, it is written 
Coonission policy. My redraft follows the language of the guideline 
more carefully. Second, the idea that Pried Prank conduct an electronic 
search to identify potentially privileged documents, rather than a page 
by page review, was suggested by us during a conference call in 
February. That was the procedure used by the Coonission, according to 
Mike Loeoch, in Bank of America Securities. Second, in response to 
Audrey's re.iction, we agreed to return inadvertently produced 
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privileged docuaents. The statement about SBC guideliues is ScKsething 
lees in ny opinion that telling then that m will return the document 
if we cone across it. I reread Che guideline and redrafted the language 
as stated below. 

However, l don't think the point is a deal breaker if the consensus is 
to delete the language. 

Redraft now reads; 

Staff will return any privileged material chat was inadvertently 
produced by PCX's counsel upon its request. Purther, the Staff 
represents chat the Cooisission' s policy is to return an inadvertently 
produced document that is clearly a privileged attorney-client 
consnunication, without a request to do so, and 2) Co either return or 
notify Che party's counsel if an inadvertently produced document 
contains material that is possibly privileged. 

Gary J. l^piirre 

Senior Counsel 


Division of enforcement 


Securities and Exchange Connission 



From: ORourke, Kevin 

Sent: Tuesday, May 2S, 2005 5:04 PM 

To: Aguirre, Gary J.; Hanson, Robert; Poster, Hilton; Ribelin, Eric; 
Elchnor, Jim; Ivarone, Jason 
Cc: Kreitman, Hark J. 

Subject: RE: Draft of letter re PCM e-mail production 

Why are you making a representation as to what the policy is re 
inadvertently produced documents. I suggest that you make no such 
representation. 


From: Aguirre, Gary J. 

Sent: Tuesday, May 24, 2005 9r21 AM 

To: Hanson, Robert; Poster, Hilton; Ribelin, Eric; Bichner, Jim; 
ORourke, Kevin; Ivarone, Jason 
Cc: Kreitman, Mark J. 

Subject; Draft of letter re PCM e-mail production 
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1 am attaching the final draft of my letter to Fried Frank dealing with 
e-mail production, with the exception of a provision dealing with the 
coa^liance officer's e-nails, an issue that I will try to pin do«m this 
noming • 

A{^arentXy, as suspected, FP has produced very few (SOO at most) of the 
50,000 e-mails to or frota the PCM'a cccgpliance officer called for in 
different ways by our 11/24 letter, three subpoenas and numerous 
letters. Audrey is digging in her heels on this point. I suspect these 
e-sooe of these mails relate to books and records violations as well as 
internal PQ investigations dealing with insider trading. However, these 
are not our first priority. I'll send a long an update on this issue 
after I speak with Audrey this morning. 

In general, I think this is a big step forward, but there's another one 
coming up. I see Pried Frank's strategy as giving up the outer Castle 
wall and retreating to the inner one (claims that over 200,000 e-mails, 
including the 50,000 mentioned above, must be reviewed for privilege). 

Bob; I need to get the guidelines again relating to the return of 
inadvertently produced privileged coomunications. 

Jason; I have a question for you in the draft and I would also like to 
work with you today, if you have a little time, on the letter that 
deals with security. 

Eric: I left your marked up draft at the office, so I will incorporate 
your edits when I get in this morning 

Jim: This document will impact all aspects of this investigation and 
would appreciate your comments although I understand it's pretty new. 

Rilton; any thoughts? 


Gary 
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From: Aguftre, Gary J. 

Sent: Thusday, 26, 2005 8:21 AM 
To; Hanson, Robert 
Subject: PQ 

Bob: 

As we discussed, Audrey has beeo nibbling away at the arrangement we made last 
Thursday. Last nighL ^ did a great job of ^>ooldng On Site people into saying they 
made not be able to issuer e-mail production outlined in the d^ letter, altbou^ it was 
tbc same one we had discussed the day before. I think On Site would love to get this job 
and they were tr^ng very hard to get over Audrey’s efforts to trim the production. I think 
Audrey would like to trim it a bit at a time. But she's not holding the cards to do that. 

On reflection, I sec Audrey’s moves are bluff. If she nibbles to Am point that we no 
longer consent to the proposed production, she looses much more than we. Here is where 
things would stand if decided she had nibbled too much: 

1 ) Trader e-mails under 2/7 subpoena already produced; 

2) Trader e-mails for the 34 PQ employees under 3/22 subpoena arc done, electronic 
privilege review done, and all due tomorrow. Only time requirement is to put e- 
mails on CDs, which Jason tiiinks won’t take long. FF has given us list of 
attorneys used for screen aiKl claims only those e-mails were held back. 

3) Poquot in default on issuer e-mails and compliance related e-mails due under our 
2/7 subpoena. Our letters confirming these defaults are unanswered or poorly 
arrswcTcd. This is what worries Audrey the most. 

4) Wc kttow lliat FF holding IMs and 50,000 compliance officer e-mails, which puts 
Pequot and FF in deeper hole. 

5) Hence, when wc have e-mails for 34 on CDs, FF has lost leverage, we have big 
chunk of what wc want, and Pequot is in deeper default, with no arrangement with 
us to soften its default. 

1 came back to see you but you to discuss the above but you we’re gone. I sent Audrey a 
letter-note last night covering a couple of point, including this one. 1 left it up to her to 
workout our proposal with On Site and, absent that, Pequot would have to comply with 
the subpoena. She called this morning. I told her wc have spent a week on tbc her 
proposal aixi it was time to doctunent it if that was what we were going to do. 


Gary 


May 25, 2005 


Via Facsimile li 


id via Regalar Mall 



352 


Audrey Strauss, Esq. 

Fried, Frank Harris, Shriver & Jacobson 
One New York Plaza 
New York, NY 10004 

Re: In the Matter of Tnuline in Certain Securities: MHO-9818 
Dear Ms. Strauss: 

Over the past week, we have discussed an alternative procedure for your client, 
Pequot Capita] Management, to comply with our outstanding subpoenas. It appears that 
an impasse may have been reached today. If you have any new information after 
speaking with On Site tomorrow, please advise us in that regard. Meanwhile, we look 
forward to your client’s prompt compliance with our outstanding subpoenas. 

On one other matter, 1 understand that you have given priority to preparing a 
privilege log for Mr. Samberg. 1 would suggest that the log begin with the date of January 
1 , 2001, and work forward. 

Please feel free to contact me if you have any questions regarding my comments 

above. 


Sincerely, 


Gary J. Aguirre 
Senior Counsel 
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ttattllacpalgfatJoBaaBt ii i iia a 1^ ia l> | W« ii *J >0»<ikei^fDgBaitiiyaB 
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Fran: Aguirre, Gary J. 

Sent: Monday, May 23, 200S 4:34 AM 
To: Hanson, (Robert 

Sub)ecb subpoenas and other correspondence to be raxed on Monday 
These were leftovers from last weekend. 


■Si 

® 

® 

® 

® 

(Z Mo request May 

JP Morgan re 

SMtwrgSUePOOM 

Sentefp cover 

SairtergSUePOBM 

23,0S.doc 

Subpoena-rloc 

ATTAQte^rZLdoc 

ELdoc 

ELdK 

m 

® 

® 

® 

® 

ebonberg 

GkxNvteiQ 

flborrticfg Subpoena 

Reuters 

Reuters cover 

Omr.doc 

SUBPOBtttdK 

attsdwcntdoc 

suepoe«cdoc 

lBlter.doc 

® 

® 

® 


® 

ReutefssubpoefB 

ettadwrentdoc 

® 

MS Cow Sutanen* 
niooc 

AOlCow.doc 

® 

MS SUGPOeM 
CuBtodbn lll.dx 

AOL suepooM.aoc 

® 

Hosfcovtz May 23, 
OS.doc 

AOl subpoena 
attadunent.doc 

MSStbpoena 
Attadnmt mdoc 
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from: Agujire, Gary X 

Sene Tuesday, May 24, 2005 1:29 PM 

Toe Hanson, Robert 

SUIt^ect: Ungenx Sambeng subpoena 

We need to get this out ASAP to have any chance of getting these docs before his exam. 
I^odoce all documents in your possession, custody or control described below: 

1. Documents suCBcient to identify each cellular, residential and oGGce 
telephone number assigned to and/or regularly used by Art Sandretg or 
Rdrecea Samberg at any time during the period January I. 2001, to the 
present, together with the names and addresses of the telephone companies 
associated with each such number. 

2. Telephone billing records or similar documents which reflect incoming and/or 
outgoing telephone calls for each telephone number for Art Samberg during 
the period from January 1 , 200 1 , throu^ the present; 

3. All instant messaging to or from Arthur Samberg May 1, 2001, through July 
31, 2001, and September 1 , 2002, through November 30, 2002; 

4. All credit card statements in the name of Arthur J. Samberg for the activity 
periods from May 1, 2001, through July 31, 2001, and September 1, 2002, 
through November 30, 2002; 

5. All documents relating to Heller Financial which were reviewed, read, 
inspected or otherwise considered by Arthur Samberg, including those shown 
to him by his counsel, in connection with his testimony on May 10, 2005. 


Gary 
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From: SpocUn, HKxnais 

Sem: Tlujisday, May 26, 2005 10:08 AM 

T®; Agubre, GatyJ. 

Subject: 
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From: Spofitkv Thomas 

Sent: Thursilay, May 26, 2005 10:16 AM 

To: Agukre, Ga^ 3. 

SUbfeob 

hHw//ait<>6^t/r^WflitKivacY/rfpa/ffM 
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Al^laf2 


<>aMfcri.gbry4. 

•Mt: «MMdiV.Ai««17>a«)$11.-1«MI 
Vai ' MMftain.MvkJ. 

Wlldo. 


nwPIB.IVVWV rWRn 4* 


AaMUNl^Mste A«att 17, 2005 11:22 AM 

IteMuteiekiyl 

vMQaBB MS ni^wc ponviong fonaiik 

HOMMi^npy Bot> HariMn on al anmdr rei«^ io Ma caao. 


niMK Agian^ Gay J. 

mm WaMam, Ai«at 17, 20QS 11:21 AN 
tiMlarai, Uban A.; admer, Hm 
^y<On an,Ma ffcJ. 

OuaftOti Attiuot pamOnQ matbora. 

i RttMtMte bdow a ii« of pending maOan foUoyriog op oo oar convenMiom over Che put 
eoiqiie iiftUys, yceierdty wM litM tioae. Thee items to bold wiU be (he snt^ect of phone callt 
Unt ateniaoa, tf you wooid Eke to til in. 

MmIc riaoe Bob is out, I sm oopying you on the SsL I an (saving for vacadon tomonow, wtnidi 
I ckateO with Bob. 

1) CaedlnaenmdalBforBaB(aaiBNVfgr«teefcof9iS;a(teiBBiraaiaa»dNparter; 
9 OtaflnBtaaaa<lalaabrDiBrtlqrCMrif«efca(Sept.l9laI>Caa<l$anibevgfar«ccfc 
arSapL 2(ier NT; getciaaraoaiaad npsaisr; 

3Dt fb fiist a i hp i a ae i ftyaa If a nt hli fhr caafNaaea stMi Jkity a ih f e t — (lets aawts); 
4} Get state Br«DSAM«% an c■ck«i«a«(li4ck^p<qpea 

5) Maaaan Sta l tyr Oet alaitHuHa iftOBiAteey WaBanaayaaftNNtihiherlettBfre 
AiSiobpeeaa rairnillannfi yaoeantactle tbAt if yon want wMa I*wout or 1*1 do 
tftei Pbi back. 

6) StittaofPBI contact with ZiUdia; we want Smnbeig exam irnmodietBiy after gUdia 
iBierview;we‘iewaltiBgBgBin*scalB)ack.A 9 eM it David Merisi, tel #718-286-7385 

7) TieAqibooeogteaiy.aribpoeaaKAsvpsefulptoaeneonltptMdacedofSainbetg calls 
fiotn mid-JiiDe moo^ e^ ori^jft ' 

8} CSI9:CMpte«aoPatalinofo(’^fi0Uo«iiig: 

a) Toly nbpoena patagispil 1: TbonA^ and Rady's e-aiailtwitb Mack; Mack- 
es (at pare^ e-aalisi 

b) JtdytsApoewptBtgiapii 2: Tborobetg or Radis nates or memos re Made CS 
notes or taeiaoa to hGdc 

c) Letter to Baialiiio on Above: 


8717/2005 
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.nqB2af2 


lO l4Ml:teAipHt^Mf(adopcia««ffteiiK34L - - 

{) A«BHtt7a^MM««ii«04iBi«gikiM;}ieirtin]>li>fo(law;weaari»*ae 
lii»4ac mfew gglijdDct. 

< gyaa ni^ '^^'i£S«a ii nH atttertoAy); 

idd W Y<n to« WiA feoee. NiMd » cte^rwiili liikA « 


8 / 17/2005 
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Pagel«f2 


TPmm 

amt >NMMMdwuMfiart17,;!0051:17PM 
Tm BotMo jktcJamSiLlian a. 


fcHiuscnmiiJKR 

gine wiaMiM|(rMi0u» 17. aoos in» m 
Ml jijgMei Sky i; Jmt, LfeM A. 

MfMttp: foods 

rmlrMatS^ 

A Mw quoationsAhougMi 

HyoaarMt*tgoln^lc>&aback unii tiA 6*^ do w« rnafy wnanl talolco Bonton's *xam d\at waok? 

Good fpr background for Dantey and Samberg exatns. 

Idont IHinkLgnnhaabad thacbanca tolooitaittiabBCk up msMnals. Should we waS tocaHunlllba has? 

This leatiibony is for alt our (earning curves 

What la (be issue wilh Hamisb. I thoughl they were going to complete (he production by 8/237 

He -was 10 give ua some feedback today whether they have Mack trading leconts. Also, some oiher gaps 

in subpoena 


fronu Aoukro, Gary 3. 

fllDrtkz W b dnBWdqy, August 17, 2005 Idle PH 

To: Jpmai, Uben A; BOmer, Jtm 
SUbi^ PQcaKs 

Could iBiyooe who wiabee to partioipere io phone caOa be evailehle around 2 pm7 


1} GOnfirm exam date for Beaton ia NY for week of 4/S; get eaam room and reporter, 

9 CQi><innexain<hdBafarI>titieyreir«eekofSe|)C{jlinDCandSaBil>agfarweefco< 
Sept 2(SfarNY;getexainroocnaodreponer. 

3) BBqaot sotqiaeae: Pmaa Hamiah for ccnqiliance with July subpoena (lets discuas); 

4} CiM status &ODiStQrch on each daaa of back up tapes. 

51 Morgan Staley; Oct clariHgadon firas> Aifaiey WiU on any aqft spots In her teller re MS 
subpoena con^anee; ym can iacMetfaii if you want wh& I’m out or rn do wbenl’m 
back. 


GaiyJ. Agubre 

Sen^CoaMel 

Divktioo of Bnforcesnant 

Securitin and Exchange Commission 


m^nao5 
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nwn: AgultT«, Gary i. 

Sent: Wednesday, August 24, 2005 1:25 PM 
To: Hanson, Rob^ Kreftman, Marie 3. 

Subject: R£: Benton's TestkiKxry 

Maric/Bob, 

Two points: 

Jim did not tell me "from the get go" that he had testimony on the 1 4'*'. He told roe he had 
testimony scheduled during the week of the 12'*', but did not specify the dates. I tried to 
accommodate his schedule until Jim Benjamin, Andor’s attorney, said Benton was not 
available during the week of the 5“'', when we had requested his testimony. ! went off the 
line to ask Jim E if we could go ahead during the week of the 1 2*'. He agreed and made 
no mention that we should avoid the 1 4* or 1 5*. I went back on line and told Benjamin 
he! could give us any date during the week of the 1 2"'. Jim .said nothing. Had he raised the 
issue, ! would have limited the dates by Jim’s availability. When Benjamin came back 
later with the 14"', Jim said he had an examination on that date. We went back to 
Benjamin a couple more times, finally pressing him for the 15"’. wtiich he agreed to do by 
rescheduling his calendar. Then, Jim said he had testimony on that day as well. Hence, 
we now have to go back for another change only because we are cannot get our own 
calendars straight. I do not like handling any defense counsel this way, particularly one 
who is very cooperative and can provide us with extremely valuable information if he has 
confidence m us. In short, I believe our dealings with Denjaiuin were counterproductive 
to our goals. I do not understand why Jim did not speak out during tlie break I took in the 
conversation with Benjamin: “The week of September 12 is OK except for the 14 and 15, 
when I have examinations." He could also have done this when I went back on the line 
with Benjamin. Instead, we learned about his examinatiou on llte 14"' after Benjamin said 
he could schedule it on the 1 4"', and we learned about his examination on tlic 1 5"'. after 
Benjamin said he could schedule it on the 1 5*. So. wc are now going back to Benjamin 
for yet another date simply because wc cannot get our own calendars straight. 

Second, 1 have discussed at Icngtli with Jim and Liban the importance of the scheduling 
sequence; Benton, Dartley, and then Samberg. Based on my understanding of the Benton- 
Samberg relationship, and the level of cooperation we have received thu-s far, I am 
hopeful that Benton will give us some information that will be useful during both Dtirtlcy 
and Samberg’s testimonies. 

1 find this situation and the personal comments by Jim to be disturbing. Prior to the 
conversation referred to above witlr Benjamin, I repeatedly told Jim tliat Ben lamia was 
not oblecting to the production of tlic Andor tapes. Jim ignored my comments and 
repeatedly stated we have to find out Andor’s position. ITiis has moved in circles for 
weeks. To put the matter to rest, I put this question to Benjamin during the call with 
Liban and Jim E: "Jim, would you refresh me on your position on the Andor tapes?" He 
again said Andor had no objection and he had placed this i.ssuc in Pequol’s lap, which 
was all he thought he had to do undcT the agreement Jim E then picked up the 
conversation and asked Benjamin the same thing in a different way and once again got 
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the same answer. He thei> went a stqj fiiitben he asked Benjamin his opinion of the 
validity of Poquot’s position. I did not object to Jim’s question because I did not want to 
emphasize it, but I do not think it is appropriate for an SEC attorney to ask Benjamin. 
Andor’s attomey, how he feels about the position Strauss is taking on behalf of Pequot. 
This suggests that we do not have confidcDce in our own analysis. If we do not, why 
should Benjamin? Further, we can assume that Benjamin and Audrey ate talking and that 
Benjamin will pass along to Audrey the fact that we arc asking him about Che validity of 
her position. You guys make the calls, hut I think this demonstrates a certain lack of 
confidence on our part. As you must know, Audrey is adept at exploiting weaknesses in 
the SEC’s position. 

After the call, Jim E said that Benjamin would have to take a more concrete position, 
something other than: ‘1 do not object.” I disagreed: Benj^nin has stated that be docs not 
object. He has even stated that his notice to Pequot discharges Aodor’s obligations under 
the agreement. Why do we believe be is obligated to take a different position? During 
the same discussion. I told Jim £ that I bad seen case law which disagreed with the 
premises of his legal theory. He responded “1 don’t believe you.” In short, Jim did not 
seem receptive to considering my tliougbts on this issue. Jim E’s position is based on a 
fundamental nrisunderslanding of the law relevant to the interpretation of the Andor- 
Pequot agreement, but I will be making a separate memorandum on that issue when I get 
back. 

I would like to enjoy wjih Jio» the same relation.ship I have with tlie otlier members of the 
team, however, I am concerned that positions taken by Jim could adversely affect tlic 
outcome of this investigation. 


Gary 
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From: Hanson, Robert 

Sent: Wednesday, Au 9 ust 24, 2005 3:05 PM 

To: Agubre, Gary 3 . 

R£: M^ testimony 

Gary, 


I nia your ‘over the waB* e-mail wtien you sent it by cc to me. I assumed that Mark used that 
phrase to mean vvhether Mack had the inlorTnalion. not In the technical sense of the phrase (I 
doubt the technical sense would have any relevance in this case). I sbN recommend th^ we try 
and figure out nvhether Mack had the Information before approaching him. 

Most importantfy Bia political dout I mentioned to you was a reason to keep Paul and possibly 
Linda In the loop on the testimony. As far as I know politics are never involved in determining 
whether to take someone's testimony. I've rK>l seen it dons at this agency. It does make sertse 
though to have al your ducks In a row before approaching a signficanl witness like Mack. Hence, 
the reason to try and figure out a number of things about him before scheduling him up, not least 
of which is whether he knew about the deal 

Less impKXiantty, perhaps I was wrong but I thought the word assessment came from your e- 
mail. If not, my bad. As for urgency, I just wanted to understand when Paul asked for the 
information, since I heard it from him but never from you (not the normal way to keep informed) 
Also, can I get a copy of the lengthly e-mails or memos you sent Paul In mid-July? Ifs important 
for me to be kept in the loop on things that have a bearing on tho case. 

Thanks. 
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From: Grime, RichanI 

Sent: Friday, lanuary 07, 200S 3:33 PM 

To: Cain, Charles; Aguirre, Gary J. 

Cc Fostv, Hrlton 

SUttfecb RE: EmaiUtis: DKfs issue with emafe spreadirtg since Francois testimony 
Thai wouk) go for everyone who has been son! a voluntary request. 


From: Cain, Charies 
Senb Friday, January 07, 2005 2:45 PM 
To; Aguirre, Gary J,; Grime, Richard 
Cc Foster, HMon 

Su(4e<:*: RE: EmaiKis: OKI's issue with emafts spreadirrg since Frarroois testimony 

WNIa it may not uRimately get us any bolter resulls lhan the responses to our voluntary requests, 
we should subpoena everythirrg that we asked tor originally. 

C. 


From: Aguitre, Gary J. 

Sent; Friday, January 07, 2005 1:27 PM 
To: Grime, Rjchand; Cain, Charles 
Cc Foster, HiRon 

Subject: Emaiibs: DJO's issue with emails spreading since Francois testimony 


Since the examination of Francois on 12/30. where I used nutnetous emails and orber documents, other 
issuers' counsel is having new problems producing and fusdiog emails. TTus one below u ihe second one in 
hvo days. As a third. Ia.st night ilanuscb told me be wv unable to answer section C of our request Section 
F requests Pequot (o produce emails of those idenufied in C. 


Gary 


From: Guo, Xinxin (maMR 
Sent: Thursday, January 06, 2005 5:39 PM 
To: ‘Aguirre, J.’ 

Cc Oavera, Eileen 

Subject: RE: Trading in Certain Securities HO-9818 


Mr. Aguirre: 


The *document reteotioo policy" that Eillcen referred to In her emal provides an explanation as 
for why no incoming emals from Pequot employees to any Broadview employees have been 
provid^ Prior to Jefferies' acquisition of Broadview. Broadview retained only copies of outgoing 
emaits of its employees as a matter of practice. Since Jefferies' acquisition in December 2003. 
Broadview has been required to retain copies of aU incoming and outgoing emaits of its 
employees in accordance with Jefferies' policy 
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It is my underslandins that Jeffettes has not t>e«i ^>le to recovar any incoming emais as they 
were not saved, but I wB oonffrm whether there were any bacitup tapes from which the emails 
may be recovorod. 

lYn free tomorrow between 8:00 and 10:00 am PST if you'd Ike to set up a call. 

Regards, 


Xliucfn Quo, Ksq. 

Kirkpatrick &, Lockhart Mcholson Oraham Llf 
Four Bmbarcadoro Cemtor lOth Fir 
San Francioco. CA 94111 



Fax:{ 

WWW. icing.com 

Tlm«tegrqwk niwwfg tyw i i^ iB JiW iM tfj'w i fcca#ic hw fimiofKirtytkt k ^^^ci y> b rT Oratwa !JLP, TV c a— m a of itit fs 

mail conMmtitI — d Buy l< pag ce a c i d by ^ <» pnvJcfo. TV iitifariia b i maad e d far <ie aae of the iddre«t«<» 

«cil)r. tf)kMnrtno< tw>ikktmec.BoicH< iiiydb cka gi gg , w oqBW»of >>>fa m tt o y it pralribiiipd Ifyoo 

Vve r po t m d this eHuii a oror. pbMt ooama me noMhaccty st iie phone mfcit or •ddtWM ahov*. 


■ — Original Message- — 

Rxmi: Agutrre, Gary J. [niatieo 
Sent: Thursday, January 06, 2005 1:33 PM 
To: Guo, Xlnxin 

Sutsjoct: R£: Tracbr>g in Certain Securlbes HO-9618 

Ms. Ciuo: 

in connection with Ms Oavere’s email bek)w, would you bmUy ad%nse wbat Ms. Clavere hid in mind by 
"Droadview's documeut retcntioo policy” prior to its act^isirioD by Jeffencs and. secondly, whether it is 
yourpostboo that you have provKlcd all emails requested by my letter of DccembcT I, 2004. 

Further. 1 have isked that you explain why there are no emails from any employee of the Pequot iHlliated 
hedge funds to any Broadview eo^loyee. To what extent have you attenpted to recover these emails from 
hackly tapes? 

Regaitlmg the testimony of Broadview employees, more than likely, they will be taken in Califonua It 
may also be necessary tn take testimony from someime knowledgeable about Bioadview’s document 
retention policy. 

i su^st that we set a tuDC soon to discuss this matter 

Sincctely, 

Gary J. Agirirrc 
Senior Counsel 
Division of Enforcement 
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From: CSavere, EMeen [n 
Sort: WedneKiay, Januaiy 05, 2005 8:23 PM 
T : 'AguIncG^secoov' 

Cc Guo, Xinxjn 

Sut^fect: Trading In Certain Securities HO-9818 


Mr. Aguine: I am oonfinning our attempt to reach you yesterday to (1) discuss Broadview^ 
document retention policy prior to Jefferies acquistton of its business; and (2) get windows of 
days for the testimony of BroadviewfJefferies employees. Ptease be aware that I know of one 
witness. Mike Kely. is traveling extensively in January atxi Fettruary. So, we would like to 
explore dales and lock them In as soon as poss<>le. 

I am out of the office Thursday, Friday and possktiy MotKiay tendirtg to a famly member tMio is 
having surgery. You may communicate with XinXin Guo by emal. In any event, I hope to speak 
to you on my return on 1/1.1A>S. H you wish to leave a voice mad you may do so but I will not 
have access to emal. tharrks. eileen. 

Eileen M. Ctevere 

Kirkpatrick & Lockhart Nichoison Graham LLP 



This electronic message contains Information from the law hrm of Kirkpatrick & Lockhart 
Nicholson Graham LLP that may be privileged and confidential. The information Is Interuied to be 
for the use of the addressee only. If you are not the addressee, note that any disclosure, copy, 
distribullon or use of the contents of this message is prohibited. 
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Fftim: Eichner, Jim 

S«nt: Ttwrsday, June 09, 200S 4:26 PH 
To: Agutrre, J. 

Subjocb RE: is the aguirre quoted hi the dips about oox retated to you? 

I guess the two apples don1 fall far from each other (and presumably not to far from the tree). 

Of course, I was joking about the name change (allhough using an alas when Pequot goes to the 
commission cani hurt O) 


From: Aguhr^ Gary J. 

Sent; Thursday, June 09, 2005 4:23 PM 
To: Bchner, Jhn 

Subject: RE: Is the agubre quoted hi the dips atxMt cox related to you? 
Some people have to have the balls to say the tnith. 


From: EJehner, Jim 

Sent: Thusday, June 09, 2005 4:22 PM 
To: Aguhre, 6»y J. 

Subject: RE: is the aguirre quoted in the dips about cox related to you? 
You might want to change your name when the new Chairman arrives. 


From: Aguirre, Gary J. 

Sent: Thursday, June 09, 2005 4:20 PM 
To: Eichner, Jim 

Subject: RE: is the aguirre quoted in the dips about cox related to you? 
Wc sharer! the same parents. 


From: Eichner, Jim 

Sent: Thursday, June 09, 2005 3:40 PM 
To: Agufrre, Gary J. 

Subject: is the aguirre quoted in the dips about cox related to you? 
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n«in: Agukre, Gary 3 . 

Sent Friday, August 26, 2005 9:34 AM 

To: Hanson, Robert 

Sui^ect: RE: Benton's Testimony 

Sec below. 


From: Hanson, Robert 

Sent: Friday, August 26, 2005 8:43 AM 

To: Aguine, Gary }. 

Subject: FW: Benton's Testimony 


Gary. 


Can I call Andor and ask them to respond to our subpoena? Sure. Is there anything they have 
produced to date (no) and is there any correspondence between us and Andor worth reviewing 
before the cal? Qust a letter from Benjamin, but not perlment] rd Nke to caH today r>ow that we al 
agree. 

Thanks, 

Bob 


From: Kreitman, Mark J. 

Sent: Wednesday, August 24, 2005 2:32 PM 

To: Hanson, Robert 

Subject: FW: Benton’s Testimony 


Seems like a plan re this question. 


From: Aguirre, Gary J. 

Sent: Wednesday, August 24, 2005 2:24 PM 
To: Kreitman, Mark J. 

Subject; RE: Benton's Testimony 

Please sec my conuneuts below. 


Gary J. Aguirre 
Senior Coimsel 
Division of Enforcement 
Securities and Exc hang e Commission 
Phone 
Fax:l 
mailto:< 



From: Kreitman, Mark J. 

Sent: Wednesday, August 24, 2005 1:36 PM 
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To: Agufrte, Gaiy Hansoo, Robert 
Subtoct: R£: 8«iton‘s Testknany 

Seems to me Ihe agreement between Andor and Pequol Is a matter for 
them to resolve. 

That has been exactly my position since the beginning. 

Why dont we simply ask Andor to respond toour subpoena. 

I agree, let’s do it. 

If they assert prrvlege, we’ll inquire as to the basis and go from there. 

I agree, let’s do if. Also my position since the beginning. 

I’m interested to see the authorities that take an approach different from 
Nancy’s. 

I am not sure I understand you point. I have no problem with the legal 
analysis in Nancy’s memo. She found two ca.scs that articulate the principle that a 
parent can enter into an agreement with its subsidiary precluding the latter from 
waiving privileged documents However, it is a huge leap to go from that abstract 
principle to the conclusion that Pequot’s agreement with Andor precludes the 
latter from waiving the privilege. Nimcy recognized a.s much in her memo; 
“Reasonable protective arrangements could reasonably include PCM not 
pennitting Andor to waive the joint attorney-client privilege. At receipt of the 
subpoena, pursuant to the Separation Agreement. Andor should have notified 
PCM and PCM would have been free to request such arrangements. However 
confidentmlity provisions have not been litigated in this context, so it is not 
certain what language would be sujjicieni to change the general rule (emphasis 
added). ” From a quick rc^new of the cases, the applicable burdens of proof, and 
recalling numerous cases where I have litigated and applied the rules of 
construction (also done in my Enron article), my fake is that Audrey would have 
an uphill fight on thi.s one. Further, the idea that Pequot can prevent Andor from 
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- complying with the stibpoena is a theory that Betyamin does not buy, even when 
Jim E suggested it to him. 

With respect to scheduling matters, these kitKis of misunderstandings are 
common, shouldnt be an occasion for personal umbrage on anyone's 
part. Let's just schedule to suit everyone's convenience, apologize to the 
effect that we've inconvenienced anyone. Make sense? 

OK with me. 


From: Aguirre, Gary J. 

Sent: Wednes^, August 24, 2005 1:25 PM 
To: Hartson, Rob^; Kreitinan, Mark J. 

Subject R£; Benton's TesUm^ 

Mark/Bob. 

Two points: 

Jim did not tell me “from the get go" that he had testimony on the 14'^ He 
told me he had testimony scheduled during the week of the I?*, but did 
not specify the dates. I tried to accommodate his schedule until Jim 
Benjamin, Andor’s attorney, said Benton was not available during the 
week of the 5*. when we had requested his testimony. 1 went off tlie line 
to ask Jim E if we could go ahead during the week of the 12*. He agreed 
and made no mention that we should avoid the 14* or 1 5*. I went back on 
line an<l told Benjamin he could give us any date during the week of the 
1 2*. Jim said nothing. Had he raised tltc issue, I would have limited tlic 
dales by Jim's a v.-u lability. When Benjamin came back later with the 14*. 
Jim said he had an examination on that date. We went back to Benjamin a 
couple more times. fin.ally pressing him for the 1 5*. which he agreed to do 
by rescheduling his calendar, rhen. Jim said he had testimony on that day 
as well. Hence, we now have to go back for another change only because 
wc are cannot get our own calendars straight I do not like handling any 
defcn.se counsel this way, particularly one who is very cooperative and can 
provide us with extremely valuable infotmation if he has confidence in us. 
In short, I believe our dcaling-s with Benjamin were countcrproiiuctivc to 
our goals. 1 do not understand why Jim did not speak out during the break 
I look in the conversation with Benjamin: "The week of September 1 2 is 
OK except for the 14 and 15, when I have examinations " He could also 
have done this when I went back on the line with Benjamin. Instead, we 
learned about his examination on the 14* after Benjamin said he could 
.schedule it on the 14*, and wc learned about his examination on the 1 5*. 
after Benjamin said he could schedule it on the 1 5*. So. we arc now going 
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back to Benjamin for yet anorher dale simply because we caimot gel our 
own calendars straight. 

Second, 1 have discussed at length with Jim and Liban the importance of 
the scheduling sequence; Benton, Daitley, and then Samberg. Based on 
my understanding of the Beoton-Samberg rclahonship, and the level of 
cooperation we have received thus far, I am hopeful that Benton will give 
us some informatioo that will be useful during both I>aitley and 
SambcTg's testimonies. 

I find this sihiation and the personal comments by Jim to be distuibing. 
Prior to the conversation referred to above with Benjamin, 1 repeatedly 
toM Jim that Beniamin was got objecting to the production of the Andor 
tapes. Jim ignored my comments and repeatedly staled we have to find out 
Andor’s position. This has moved in circles for weeks. To put the matter 
to rest, I pul this question to Benjamin during the call with Liban and Jim 
E: “Jim. would you lefiesh me on your position on the Andor tapes?” He 
again said Andor had no objection and he h.ad placed this issue in Pcquot’s 
lap, which was all he thought be had to do under the agreement Jim E 
then picked up the conversation and asked Benjamin the same thing in a 
different way and once again got the same answer. He then went a step 
further: he asked Benjamin his opinion of the validity of Pcquot’s position. 
1 did not object to Jim’s question because 1 did not want to emphasize it, 
but I do not think it is appropriate for an SEC attorney to ask Benjamin, 
Andor ’s attorney, how he feels about llie position Strau.ss i.s taking on 
behalf of Pequol. This sugge.sLs that we do not have confidence in our own 
analysis. If wc do not, why should Benjamin? Further, wc can assume that 
Benjamin and Audrey arc talking and that Benjamin will pa.ss along to 
Audrey the fact that we are asking him about the validity of her position. 
You guys make the calls, but I tliink iliis demon-slratcs a certain lack of 
confidence on our part. As you must know, Audrey is adept at exploiting 
weaknesses in the SEC’s position. 

After the call, Jim E said that Benjamin would have to take a nK>rc 
concrete position, something other than: ”I do not object.” I disagreed: 
Benjamin ha.s stated that he does not object. He has even stated that his 
notice to Pequol discharges Andor's obligations under the agreement. 

Why do wc believe he is obligated to take a different position? During the 
same discussion. I told Jim E that I had seen case law which disagreed 
with the premises of his legal theory. He responded "1 don’t believe you.” 
In short. Jim did not seem receptive to considering my thoughts on this 
issue. Jim E’s position is based on a fundamental misunderstanding of the 
law relevant to tlie interpretation of the Andor-Pequol agreement, but I 
will be making a separate memorandum on that issue wheu I get back. 
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I would like to enjoy with Jim the same reladooship I have with the other 
members of the team, however, I am concerned that positions taken by Jim 
could adversely affect the outcome of this investigation. 

Gary 


From: Hanson, Robert 

Serrt: Wednes^, August 24, 2005 9:53 AM 

To: Aguirre, Gary J.; Kreltinan, Mark J. 

Sut^eot: RE: Barton's Testkn^ 

Gary/Mark. 

Okay, I think I get it I understand from talkirrg to Jim and Uban that 
Jim said he would be unavailable on the 14th of September from 
the get go and that Jim did not object whether the testimony went 
forward without him. That is consistent with the string of e-mails 
below. Seems to me that H vw)uld make sense to schedule the 
testimony when you, Jim and Liban are available but if Benton's 
tesOtrrony is essential or necessary to go ahead and schedule it if 
one of you cant make it. Liban tells me we're waiting to hear from 
counsel to see if the testimony can be scheduled the week of the 
19th, 

This doesnt seem like a major issue, unless I’m missing 
something 

Thanks. 

Bob 


From: Agujrre, Gary J. 

Sent: Wednes^, August 24, 2005 12:04 AM 
To: Hansort, Rob^ Kreitman, Mark J. 
Subject: FW: Benton's Testimony 


lY 


Gary 


From: Aguirre, Gary J. 

Sent: Monday, August 22, 2005 11:30 AM 
To: Bchna, Jkn; Jama, Uban A. 

Cc: Ribelin, Eric 
Subject: Benton's Testimony 
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Wc are passing by what is impoitanl: bow wc deal with defense counsel, 
particularly one from whom wc arc trying to coax cooperation. 

Last Wednesday, we called Benjamin and asked him to give us a date 
when Dan Benton, Samberg’s fonner partner, was available during the 
week of September 5. He has been very cooperative and his testimony 
could be very valuable. He could also clam up and give us nothing. 

When Benjamin told me the week of September 5 would not work, I went 
off the line to sec if I could put it into (he week of September 1 2. Jim 
indicated that was OK. I went back on the line and (old Benjamin he could 
have Benton pick a day during (he week of the 12. No one at our end 
commented. So, Benjamin contacted Benton and arranged for his client to 
be available on the 14. Jim then says he was taking testtmony. So, Liban 
proposes wc go back to Benjamin for a new date. Benjamin has nothing 
earher. So I ask Liban to talk with Benjamin and tell hhn we would really 
appreciate if he could be flexible enough to make Benton available on the 
15. Benjamin says he can do it, but be has to reschedule his calendar. 

Now, I find tliat Jim i.s unavailable on the 1 5 as well. However, as before, 
Jim feels it is not important for him to be there. 

I suggest we call Benjamin back and tell him that the matter is going on 
the 14 and thank him for his cooperation. 

Gary 


From: Elchner, Jim 

Sent Monday, August 22, 2005 7.39 AM 
To: AgoJme, Gary }.; Jama, Liban A. 

Cc Ribetin, Eric 

Subject: R£: Benton's Testkrvxry 

I didn't ctiange my mind. I was just telling you guys (fiat I woukki't be there on 
lhardale. 

Hovrever, wihon I talked to Liban. he suggested we find another date. 


From: Aguirre, Gary J. 

Sent: Thursday, August 18, 2005 7:17 PM 
To: Eichner, Jkn; Jama, Lban A. 

Cc Wbelln, Eric 

Subject: RE: Benton's Testimony 
rm a little confused. 

Before I totd Benjamin that we he could schedule it during #ie week of August 
12. 1 went off line and asked you if it was OK if Liban arxl I handled this one. You 
said yes. Based on your siatemenl. I told Benjamin he could schedule it during 
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this woek If nocessary. It wouM have baw hetpful had you spoken out at that 
time. Have you changed your mind? 


Rt>m: Eichner, Jim 

Senb Thu 8/18^2005 11:18 AM 

To: Jama, Utan A.; Agubre, Gary J. 

Stitifecb R£: Benton's Testimony 

As we discussed, that is the day I am taking testimony ip the PIPES case. 


From: Jama, Liban A. 

Sent: Thurs^, August 18, 200S 11:17 AM 
To: Aguirre, Gary J.; Ekhrter, Jim 
Subject: Baton's Testimony 

Jim Benjamin has suggested a date of September 14* (Wed.) for Benton’s 
testimony. Please let me know If either of you have an objection to that date and I 
can reschedule accordingiy. Thanks. 


Liban A. Jama. Eag 

U..S Secxinrirs and Exchange Conamission 
Divnaion of Enforcement 
too F Street, NE 
Washingto^D^OM^WX 
Telephooefl|^^HH[^ 
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Fram: Agukre, Gaiy 
Sent Thursday, April H 2005 4:10 Pt4 
To: Murphy, Brian P. 

Cc Hanson, Rofc ert: Ch reMen-Car. Barbara C 
Subject: I 


Brian: 


Again, thanksi for your insights. I respond below to your question regarding (aK3) where 
you raised it. 


REDACTED 

REDACTED 


uiTTr Ar’xirn 

Thanks again, 

Gary 


From: Murphy, Brian P. 

Sent: Thursday, April 14, 2005 3:33 PM 
To: Aguirre, J. 

Cc Hanson, Robert; ChreBervOar. Barbara C 
Subject: R£:( 
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Gaty; 

S«e my comments below. Barbara - do you agree? Tbardrs. 
Brian 


Brian P. Muiphy 

Division of Investment Management 
Office of Enforcement Liaison 
Securities and Exchange Commission 


From: Aguirre, Gary }. 

Sent Thursday, Apr* 14, 2005 12:45 PM 
To: Murphy, Briatt P. 

Cc Hanson, Robert: ChreBen-Dar, B arbara C. 
Subject: RE^ 


Brian: 


Thanks for your thoughtful and prompt respon 
questions. 



do have a few 


REDACTED 

REDACTED 


REDACTED 
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REDACTED 


REDACTED 


Thanks in advance, 
Gary 


From: Mutiny, Brian P. 

Sent; Thursday, April 14, 2005 10:46 AM 
To: Aguirre, Gary J. 

Cc: Hanson, Robert; ChreHen-Dar, Barba ra C. 
Subject: RE.-1 


Gary: 

REDACTED 


REDACTED 


Thanks 

Brian. 


Brian P. Murphy 

Division of Mvestment Management 
Office of Enforcement Liaison 
Securities and Exchange Commission 
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From: A9uine, Gary], 

Sente Tuesday, April 12, 2005 10:57 AM 
Tn: Mufphy, Brian P. 

Cc Hanson, Rotieft 



Brian: 


REDACTED 

REDACTED 

REDACTED 

REDACTED 


REDACTED 
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REDACTED 

REDACTED 

REDACTED 

REDACTED 

REDACTED 

REDACTED 


Gary 
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fn€K Snotty, Snan H. 

Sent Tuesday, F«tnj4<Y 08, 2005 10.12 AM 

To: * 9 MTe. Gary J. 

Cc Pweifa, U*anB.;Kel)y,Ma«lsA.;Bfeffln,KaBirynS. 

Sijl>>»«b PeqooVCWer Memoranda 

Gary, 


Just waoted to follow-up briefly on our meeting from a week or two ago. First, I 
indicated that I would try to find some documents here that we might have pertaining to 
questions that one might ask about a firm’s portfolio management/investment decision- 
making process. As such, I have found some questions/materials that appear in certain 
non-public work modules we maintain. The attached document outlines some of these 
questions (and exam techniques). I believe you arc looking to obtain a basic 
understanding of Pequot's investment decision-making process. I think having Pequot 
lake you through this process and answering basic questions such as the following might 
be helpful: 


REDACTED 

REDACTED 

REDACTED 


These are the types of things you may want to ask. The attached document may give you 
some more ideas. If you want to sit down and discuss/brainstorra, Td be glad to help. 


REDACTED 
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REDACTED 

REDACTED 

REDACTED 

REDACTED 


REDACTED 

Please let me know if you Iiave any questions. 

Brian 

« 

This message is intended only for the designated recipient(s). It may contain confidential, 
privileged or proprietary information that is official work product of the U.S. Securities 
and Exchange Commission. 
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From: Snively, Brian H. 

Sent: Tuesday, February 08, 2005 10:12 AM 

To: Aguirre, Gary X 

Cct Pereira, Udian B.; Kelly, Mavis A.; EretTitt, Kathryn S. 

Subject: Pequotj'Order Memoranda 

Gary, 


Just wanted to follow-up briefly on our meeting from a week or two ago. First, I 
indicated that I would try to find some documents here that we might have pertaining to 
questions that one might ask about a firm's portfolio management/investment decision- 
making process. As such, I have found some questions/materials that appear in certain 
non-public work modules we maintain. The attached document outlines some of these 
questions (and exam techniques). I believe you are looking to obtain a basic 
understanding of Pequot's investment decision-making process. I think having Pequot 
take you through this process and answering basic questions such as the following might 
be helpfril: 

How does the firm identify investment opportunities? 

• Who conducts the research? Are research files kept on all opportunities/securities? (if 
so, you'll want to see these) 

• How are investment decisions (buy/sell decisions) ultimately made and are there any 
exceptions to the normal process? 

Is there an investment committee (role of this committee should be explored - e.g. 
does this committee need to approve every investment decision)? Does the 
committee keep records of their meetings? Is there a committee head? 

• Does the firm utilize an approved list of securities or a watch list of investment 
opportunities it is monitoring? Are there exceptions - securities purchased that are 
not on these lists? How often is this leviewed/updated? 

Who has ultimate authority to put securities into accounts (or take them out)? Is there 
one person that oversees each client's account? Explore this person's role. Can 
someone get something into (or out of) an account without consulting this person? 
How? 

• Does a PM have to consult with anyone before making a decision? 

• Can anyone override the entire decision-making process (i.e. make an investment 
decision for an client without going through normal procedures)? 

• Is anyone (other than PM), in compliance or risk assessment, monitoring the 
portfolio? What are they monitoring for? Consider whether these documents would 
be of relevance to the trades you are looking at. 

These are the types of things you may want to ask. The attached document may give you 
some more ideas. If you want to sit down and discuss/brainstoim. I'd be glad to help. 

Also, regarding our conversation of who normally appears on the order memoranda [Rule 
204-2(a)(3)]. I just want to reiterate that from our experience, there is normally one 
person ultimately responsible for the client account or fund. This person/portfolio 
manager is the person we normally see on the order memoranda. Asking Pequot fully 
about their investment decision making/portfolio management process will allow you to 
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better understand who is ultimately responsible for making the purchase/sale 
recommendations for a client’s account (i.e. whether or not it is always a PM). However, 
it should be noted that there are probably several persons involved in the process of 
actually recommending securities (e.g. research analysts, investment committees). Any 
of these people could have received inside information. However, if there is a person 
who has ultimate responsibility for the client account, it is highly possible that he/she 
may have received this information at some point (unless there were other more 
compelling reasons to make unusual changes to certain holdings). 

Further, regarding the order memoranda, there could be situations where a client account 
or fund is team managed. In these scenarios, I am not sure that we would necessarily 
have a problem with the firm putting 'team' or simply an individual person involved in the 
process on the order memoranda. I think we are generally more concerned with 
understanding the entire process and any documentation the firm might have in making 
investment decisions. However, if the firm were to put 'team' on the order memoranda, 
we would probably expect it to keep records of team members (and their dates of 
involvement with the team). Likewise, if a registrant were to put a research analyst who 
recommended the trade originally (and not a PM who was ultimately responsible for the 
account), we may not have a problem with that also depending on the circumstances. 
Please note that I have not personally seen either of these scenarios in my experience — I 
have always seen an individuals name, generally a portfolio manager. 

In the end, I think the important thing here is to understand why there are discrepancies 
between the two documents you have received. If Pequot's order memoranda defaults to 
the portfolio manager, I would at least expKsct that person to be able to point you in the 
right direction as to who was involved in the trade. If this person is not involved in 
recommending the trade and/or knows little or nothing about the trade, then you may 
have a 204-2(a)(3) deficiency (and, as examiners, we would conduct additional reviews 
to question the control environment at the firm). However, from our experience, order 
memoranda deficiencies (in particular, those deficiencies relating to who is listed as the 
person that recommended the trade) are not normally a high risk area for our exams; we 
are more interested in a general understanding of the investment decision making process 
and if the order memoranda deficiency is indicative of other, more severe problems. 

Please let me know if you have any questions. 

Brian 

« File: Sample Questions Relating to PM.ID.doc » 

This message is intended only for the designated recipient(s). It may contain confidential, 
privileged or proprietary information that is official work product of the US. Securities 
and Exchange Commission. 



385 


Fram: Sknonyi, (>eter 

Sent Monday, SejJtember 27, 2004 5:47 PM 
To; Agohne, Gwy J. 

Subject RE: Hedge fund MUI 

TYtanks for (he oirtUne - 1 would be happy to go over our software packages ai>d research 
capabliaes and also introduce you to some other ecorromists aroutxi hero to discuss Ideas. 
Anytxne after Wednesday would be great 


F*»m; Aguttre, Gary 3. 

Sent Monday, September 27, 2004 5:26 PM 

To: Simonyt Peter 

CcCafn, Oiartes 

Subject RE: Hedge fund MUI 

Peter: 

I have pasted a little background information below. I will send the CD over tomorrow by 
interoffice mail. Do you have access to Edgar? I was going to send over the 1 3F filings 
(Advisory Act of 1940), but I have no access key yet. If you don’t have access, let me 
know and I’ll find a way. 

Maybe we can get together at your office later in the week. I would like to hear more 
about the soflwarc that you use. 

I very much look forward to working with you on this matter and lapping into your well- 
known expertise. 

Gary Aguirre 

A) Legal theories 

1) Classic and O'Hagan style insider trading violatious; 

2) Violations of Section 204A of the lAA 

3) Possible Reg. FD violations against those feeding info to Pequot (if no 
duty breach to issuer) 

B) Current candidates for investigation 

Since 1996, there have been at least 14 SRO referrals or UAFs of .suspicious trading 
activity by Pequot (PQ) affiliated entities. PQ’s potential profit on 12 of the 14 was 
$9,388,000. Here’s wbat wc currently know about; 

1) CSTR 

a) 7/9/03 news that deal cixlcd 

b) PQ began to short several we eks earlier, 

c) igugi^miiiimiiiiim 

2) KME Short 

a) 9/24/03, i*Q shorted 58,000 shares. 

b) 10/2/02: After close, EME dropperl its earnings estimates from 
$2.90-$3.10to$1.65-$1.75. 




3 ) 


4> 


5) 


6 ) 


c) 10/3/02: EME down $9.45 , 21 .7% 
ELTE 


a) 

b) 

c) 

RMBS 


4/3/03: Dews that TOC will acquire Eltc. 

Between 1 1/02 and 4/03, PQ bought 178,100 shares of ELTE. 


a) I /29/03Bhunberg news reports US appeals court rales for 
RMBS. 


b) ^^^^^w|^|^^ggejy>ccause record incomplete 
PRX 


a) 9/12/2002 News (hat PRX raises 3q earnings. 

b) 9/5-9/ 1 1 /02, PQ bought 29 1 ,000 shares, largest institutional 

c) 

KR .short 



a) 1 2/1 0/01 , KR, PQ sold “short" 300,000 shares of KR at $23.7 1 . 

b) 12/10/ and 12/1 1/OlKR dropped $4.68 on. two days fall of 1 9% 


e news. When? 
5. 
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says Satobqy. who speaks fix)in experience, having soenc <wo years as an analyst 

alKitl d et Pgjjgdy jp<jl J Sjit We is? Pec k gteer { a Mtesa ^y gdjLT 


rram: anxxiyl, PWer 

Senb Monday, September 27, 20(M 1:10 PM 
To: Agukre, Gary 3 . 

Subfeeb RE: Hedge fund MUI 

I assumed you were going to call - I’m over in the other buiWIng - 9* and E (office 6057). 


From: Aguirre, Gary 3 . 

Sent: MorxJay, September 27, 2004 1:05 PM 
To: Slmonyi, Peter 
Subject: RE: Hedge fund MUI 

By the way. where are you? 


From: Simonyi, Peter 

Sent: Monday, September 27, 2<X)4 12:21 PM 
To: Aguirre, Gary 3 . 

Subject: RE: Hedge fury! MUI 

Gary: 

Anytme this allemooo - after 1:15. 

Petor 


From: Aguirre, Gary J. 

Sent: Monday, September 27, 2004 12:04 PM 
To: SkTXjoyl, Peter 
Subject: Hedge fund MUI 

Peter: 

Richard Grime arid Charles Cain have suggested that I speak with you regarding tf>o above. It will 
probably take about 20 miriulas when arid if you have the time. 

Any time soon? 

Thanks. 


Gary Aguirte 
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From: CafFrey, Andrew 

Sent: Ttiufsday, November 04, 2004 1:42 PM 

To: Agubre, J. 

Ca Simonyf, Peter 
Subloct: Pequot Results 

Hi Gary, 

I have attached a zipped Excel fie with the Peguot results discussed below. The relevant fields in 



fm open to meet or chal just about anytime, once you've looked at the numbers. 


From: Aguirre, Gary J. 

Sent: Wednesday, November 03, 2004 4:36 PM 
To: Caffrey, Andrew 
Sul^ect: R£: Peguot 

Thanks (or the update 


From: Caffrey, Andrew 

Sent: Wednesday, November 03, 2004 4:23 PM 
To: Aguirre, Gary ). 

Subject: RE: Peguot 

Hi Gary. 

I do have some results, ftowever I've identified a coupte of problems since I spoke with Peter. I'm 
going through Uie numbers again and will send you wlial I ttave tomorrow. 


REDACTED 

Until tomorrow. 

Andrew Caffrey 


From: Aguirre, Gary J. 

Sent Wednesday, November 03, 2004 3:49 PM 
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To; Cirffrey, Andrew 
SkAJoot: I’equot 

Hi Andrew 

Peter says you have some wod; I should see on the above. Could you emai It too me aitd then 
we can set a time to discuss. 

Thanks In advance. 

Gary Aguirre 
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Case 1K)6-cv-01260-ESH Documefit 14 Filed 01/08/2007 Page 1 of 3 


UNITED STATES DISTRICT COURT 
liOR THE DISTRICT OF COLUMBU 


) 

GARY AGUIRRE ) 

) 

Plaiiitiff, ) 

V. ) Case No. l:a2-cv-1260-KH 

) 

SECURITIES AND EXCHANGE ) 

COMMISSION, ) 

) 

Defendant ) 

) 

DEOLARATKW OP SUSAN MARKEL 

I, Susan Maifcel, declare as follows; 

1 . I am d>e Cbief Accountant for the Conunission's Division of Enforcement 
("Division”). That position is a Senior Officer positioa I have been the Chief Accountant since 
June 2003, and I have been employed by the Cotnniission siiKe May 1994. 

2. In 2005, 1 coordinated the delibecations of the compessatioo committee for the 
Division. The compensation committee was composed of Senior Officers fiora the Division and 
under the Commission’s Performance Management Process was responsible for comparing 
employee contributions and assessing the accomplishments of employees. The committee’s 
process culminated in a recommendation to the Director of the Division as to the number of steps 
each employee should receive as merit pay. Employees could receive np to three steps as merit 
pay. 

3. During the meeting of the compensation corrunittee, the members of the 
compensation committee used a spreadsheet that listed all the noo-supetvisoty employees in the 
Division, along with information about dreir supervisors, their position, (heir current gtade and 
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Case 1:06-cv-01260-ESH Document 14 Filed 01 W8/2007 Page 2 of 3 

step, and for reccDt employees the date they stalled employment «t the ConunissioD. Gary 
Aguirre is listed on diat spreadsheet 

4. The spreadsheet included a column showing whether each employee’s sopervtsor 

had provided a sumnuuy of the employee’s oMitributioas as well as oolomns showing die 
reconunenditioDs that eadi employee’s immediate supervisor had made regarding the 
employee’s contributioDS. For each employee, supervisors could say that the employee had 
(I) made coatribntions of the highest quality, (2) made contiibutions of hi^ quality, (3) made 
cootiibuCioas of quality, or (4) made no significant cmitributioa beyond an acceptable level of 
performance. 

5 '. The spreadsheet also shows the number of steps each employee received in 2004 
and has columns for the recommendations of the compensadoo committee. For all but the final 
version of the spreadsheet approved by the Director of the Division, those columns reflect the 
deliberations of the compensadon committee. The spreadsheet also contains stadsdes at the end 
that show how many employees received different numbers of steps, and that informadon could 
be bmken down by supervisor. The sudstics aided the committee’s delibetadons as it sought an 
ai^iropciatc distribution of steps. 

6. After the compensadon committee finished its ddiberadoas it made a 
recommendation to the Director of the Division regarding the merit steps each employee should 
receive. After the Director reviewed the spreadsheet and we made whatever adjustments were 
necessary following her review, we scot a final version of the ^>readsheet to the Conunissioo’s 
OfBcc of Human Resources. 

7. After the compensadon coounittee met, I obtained draft ^xeadsbeets from some 


2 
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Case1:06^-01260-ESH DocunwitU Filed 01/08/2007 Page 3 of 3 

coomuRee membefs. I have niDcteea copies oftbeq)readsbect(sevaal of wfakfa are i<featical)m 
additioo to the final spreadsheet sent to the Office of Human Resoorces. Someofthednfisdo 
not have all the coinmns printed out, and the final vetskm, in particular, omits inibnsation about 
si^>efvisaty reootnmeodatioiis. Also, some of die diafis have some rows highlighted to show 
employees that warranted some extra attention. Mr. Agunre’s name is not highlighted in any of 
the qxeadsheets. 

I declare under petiahyofpeijnry that the foregoing is true and cocrect Executedon 
January 8, 2007 in Washington, D.C. 


Susan Marfcel 


3 
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Ffom: Agukre, Gary 3. 

Sanb Tuesday, May 31, 200S A:SS PM 
To: Hanson, Robert 
Cc KfcRman, Matt 3. 

Subject: Some missing tafies found? 

Jim Benjamin of Akin Gump represents Andor, the entity that Dan Benton, Samburg's 
prot^gd, created when be broke &om Pequol. Benjamin told me that Andor has two of 
Pequot's backup tapes dated June and July of 2001, the very months Samburg would 
have been considering Heller Financial. Jim seems cooperative at this point. Do we want 
the tapes or just e-mails? Since Pequot gave tapes to Andor (a different entity), we could 
take the position that Pequot waived any privilege. Jason Ivaione is checking out whether 
we could retrieve e-mails or whether it would have to go to vendor. We could also seek 
all e-mails if Andor retrieved e-mails from the tapes. 

There seem to be a shortage of Samberg e-mails for July. He is averaging af^noximatcly 
2,000 e-mails a month but we have only 837 for July 200 1 . This makes no sense, because 
Pequot was it largest at this point aixl there was much going on. 
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FirtHii: Aguirre, Gary J. 

Sent; Thurviay, June 02, 2005 2:54 PM 
To: Kreftman, Mark J. 

Subfect: Pequot: Missing tapes update and quesion 
Mark: 

Bob suggested I pass this one by you. 

I questioned Pequot’s IT chief about missing tapes during his testimony on S/4. A few 
days later, Audrey called and said she spoke with Andor, fonnod by Samberg's protigi 
Benton in 200! , when Benton broke away from Pequot in 2001 . Audrey told me Andor’s 
staff had taken no Pequot tapes when they left Pequot in 9/2001 . This did not smell right 
A few days later, I subpoenaed Pequot e-mails and backup tapes from Andor. Jim 
Benjamin (Akin Gump) tespresents Andor and has been very cooperative. He tells me 
Andor has 21 Pequot tapes, including two for June and July 2001, the key period for 
Hcllcr-GE. 

I believe we have the following options: 

1 ) Tell Andor to produce backup tapes per subpoOTa^j^ieve e-mails and possibly 

surprise Sambwg with e-mails he hasn't seen; m^||||. <x;rcams about 

attorney-client, claiming /Vndor was split off; could also be expensive to do 
retrieval/forensics on tapes. 

2) Audrey has offered to have Pequot pay for national forensic/e-m ail retrieva l firm 
to recover e-mails, FF reviews them, and Audrey produces to us; HH||; snail 
slow production; specious assertion of privilege; 

3) My suggestion: try to get Audrey to offer H 2 above, with waiver of privilege if we 
agree not to go via # I . HHIHI don't surprise Samberg. 

Your call? 

Wildcard: Has Pequot waived attorney client privilege by giving backup tapes to Andor, 
a third party? My take: presumptively yes. 

Gary 
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Frew: Aguirre, Gary J. 

Sent: Friday, June Oi, 2005 10:00 AM 
To: Banson, Robert 

Subject: RE: Need Nark's input on Andor tape issue this am. 


Has talking to Mark tdien your call cane in. Hark has some concern about 
privilege issue. Jim’s researching this. I'm thinking we should hear 
what Audrey has to say about privilege because if she claims it and 
she's right, our taking tapes is not an option. 


Gary J. Aguirre 
Senior Counsel 
Division of Enforcement 
Securi ties an<i^ Excha nge Cotraaission 
Phone: 

Pax: 
mailtoT 



original Message 

Prom: Hanson, Robert 

Sent: Friday, June 03, 2005 10:20 AH 
To; Aguirre, Gary J. 

Subject: Re: Need Mark's input on Andor tape issue this am. 

I think you have to punt until we figure out whether we can 
(practically speaking) do the job ourselves. No need to call siark if 
the decision can be put off 


Sent fiom my BlackBerry Wireless Handheld 


Original Message- 

From: Aguirre, Gary J. 

To: Hanson, Robert 
Sent: Fri Jun 03 10:03 :4S 2005 

Subject: FW; Need Mark's input on Andor tape issue this am. 


Jason has been briefing David on this issue. 


Gary J. Aguirre 
Senior Counsel 
Division of Enforcement 
Secur i ^i£S. and Excha nge Commienion 
Phonfl 
Faxi 
mailtc 

Original Message- 

From: Hanson, Robert 

Sent: Friday, June 03, 2005 10 02 AH 
To: Aguirre, Gary J. 

Subject: Re: Need Mark's Input on Andor tape issue this am. 



Call mark at home. Don't know how we would be able to do in-house but 
davc w should be consulted. 


Sent from my BlackBerry Wireless Handheld 
Original Message 
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Proai: Aguirre, Gary 
To : Raneoa, Robert 
Sent: Fri Jun 03 07:29:24 2005 
Subject; Heed Mark's input on And6r tape issue this am. 

Bob: 

Audrey and I are scheduled to talk this nxsming at 11 aa about several 
Issues, including what to do about PQ tapes'at Andor. Nark will want 
your input on bow to handle. Given various dynamics now at play, I 
think Audrey may offer *3 below rather than risk 11. Perhaps we can get 
Mark's attention between 10 and 117 

Gary 



From: Aguirre, Gary J. 

Sent: Thursday, June 02, 2005 2:54 PM 
To: Kreitman, Hark J. 

Subject: Pequot: Hissing tapes update and quesion 
Mark : 


Bob suggested I pass this one by you. 

I questioned Pequot's IT chief about missing tapes during his testimony 
on 5/4. A few days later, Audrey called and said she spoke with Andor, 
formed by Sambcrg's prot0g4 Benton in 2001, when Benton broke away from 
Pequot in 2001. Audrey told me Andor 's staff had taken no Pequot tapes 
when they left Pequot in 9/2001. This did not smell right. A few days 
later, I subpoenaed Pequot e-mails and backup tapes from Andor. Jim 
Benjamin (Akin Gump) rcspresents Andor and has been very cooperative. 

He tells me Andor has 21 Pequot tapes, including two for June and July 
2001, the key period for (leller-GB. 

I believe we have the following options: 

1) Tell Andor to produce backup tapes per subpoena, retrieve e- 
mails and possibly surprise Samberg with e-mails he hasn't seen; 
downside; Audrey screams about attorney-cl lent , claiming Andor was 
split off; could also be expensive to do retrieval/forensics on tapes. 

2) Audrey has offered to have Pequot pay for national forenslc/e- 
raail retrieval firm to recover e-mails, PP reviews them, and Audrey 
produces to us; downside; snail slow production; specious assertion of 
privilege; 

3) My suggestion: try to gel Audrey to offer g 2 above, with 
waiver of privilege if we agree not to go via gl. Downside: we don't 
surprise Samberg. 

Vour call? 

wildcard: Has Pequot waived attorney client privilege by giving backup 
tapes to Andor, a third party? My take: presumptively yes. 


Gary 
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From; Bichner. Jim 

Sent; Friday, June 01, 200S 3 ; S6 PH 
To; Kreitman, Hark J.; Aguirre, Gary J. 

Cc; Hanson, Robert; Bichner, Jim 

Subject: RB; Pequot : privilege issue re backup tapes 
Mark- 

1 did some quick research on the issue of whether Pequot can assert 
attorney-client privilege with regard to Pequot tapes that are now in 
the possession of Andor. The analysis depends on the circumstances 
under which Andor split off from Pequot and under %<hich Andor came to 
have possession of Che Capes. 

The basic rule is that the ability to assert or waive a company's 
privilege flows with control of the company. So new managers at a 
company installed as a result of a takeover, merger, or just normal 
succession can assert or waive the privilege. See In re: Grand Jury 
Subpoenas, 902 P.2d 244 (4th Cir. 1990) . However, when a company's 
confidential attorney-client communications are transferred through a 
transfer of assets, without a transfer in control of Che coepany, the 
privilege is waived as to those comnmnicat ions . In re: In-Store 
Advertising Securities Litigation, 163 P.R.D. 452 (S.D.N.Y. 1995). In 
addition, a parent company waives its privilege with respect to 
documents it leaves in the hand of a subsidiary after it sells that 
subsidiary. Robbins & Myers, Inc. v. J.M. Huber Corp., 2003 HL 
21384304 (H.D.N.Y. May 9, 2003). 

Because Andor does not control Pequot, but has possession of Che tapes, 
it appears that the transfer would have waived Pequot 's privilege with 
regard to Che tapes. There would also be waiver of the privilege if 
there was no affirmative transfer, but Pequot merely left Che tapes in 
the hands or Andor when it split off. However, because we do not know 
the precise circumstances through which Andor came to possess the 
tapes, it is hard to give a conclusive answer about whether there is 
any basis for Pequot to continue to assert privilege. 

As we get more information about the precise circumstances of Che 
transfer, l will see if I can find any caselaw more on point. 

Jim 


cc: Bob, Gary 


Original Message--- • 

Prom: KxeiCnan, Nark J. 

Sent: Friday, June 03, 2005 2:51 PM 
To: Aguirre, Gary J. 

Cc: Eicluier, Jim 

Subject: RE: Pequot: privilege issue re backup capes 

I'd like to see a sumroai-y of Jim's tese-irch on this point Monday. 
Thanks . 

Original Message 

From: Aguirre, Gary J. 
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To; Kreicman, Mack J.; Hanson, Roberc; Rib«lin, Eric,- Bichner, Jim 
Sent; 6/3/200S 2:48 PM 

Subject: Pequot; privilege issue re backup Capes 

I spoke with Audrey this sioming with Eric and Jim present. Khen I 
asked her bow she wanted to handle the tapes she proposed that the 
Capes go to Kroll On Track, a highly reputable firm as you nay know. 
She wants to give sure thought to the privilege issue. My cake ai>d 
understanding fcoca Jim's research is that FF has an uphill battle on 
this one. 


He will discuss again on Tuesday when Samberg's testimony is taken. All 
options are still on Che Cable, including the possibility Chat we 
simply take possession of the tapes. 


Since they may be forensic issues, I'm not sure how well tapes will 
copy. 


Gary 
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From: Kreftman, Mar1( 

Senb Monday, }une 06, TOCS 5K>9 PM 
To: Aguirre, J.; Hanson, Robert 
Cc: Eidiner, }kn 

Subject: R£; Peguot badcup tapes In the possession of Andor 

Sounds reasonable. Jim’s research gives us a good faith basis for this assertion, 
f assume the Andor tapes (and anything else we may want from they are under 
subpoena). 


From: Aguirre, Gary 3. 

Sent: Monday, June 06, 2005 8:25 AM 
To: Kreitman, Mark J.; Hanson, Robert 
Cc Odner, Jim 

Subject: Pequot backup tapes in the possession of Andor 
Marie: 

I do not see a factual theory that would allow Pequot to invoke the aitomcy-client 
privilege. The draft of separation agreement between Samberg and Benton 
provided for the fomiation of Andor Capital as a subsidiary to Pequot, the 
contribution by Pequot assets to Andor. and the spinoff of Andor. According to 
Andor’s attorney, Jim Benjamin of Akin Gump, Andor began operations on 
October 1 with its employees accessing servers tliat contained info taken from 
Pequot No one has suggested that Andor took the electronic data on its sca’Cts or 
the Pequot backup tapes without Pcquot’s consent If tliey were, you can count on 
Audrey to tell us that. There was no “joint defense” because there was no 
litigation. The only thing Audrey told me so far was a lie; she told me tlircc weeks 
ago Andor had no tapes. I also suspect that Andor’s decision in February 2005- 
four years after its start up-lo begin destroying Pequot backup tapes is too much 
of a coincidence. 

The law is clear that there is no privilege under these circum.stanccs As Jim 
pointed out in his research, “new managers at a company installed as a result of a 
takeover, merger, or just normal succession can assert or waive the privilege.” 
This same principle applies to a subsidiary divesturc as was done here. Medcom 
Holding Co. v. Baxter Traxenol Lab., 120 F.R.D. 66 (ED III. 1988) 

Audrey told me on Friday she would let me know tomorrow whether PCM will 
assert the privilege. 

Gary 
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Rtxn: Agtirre, Gary J. 

Sent Tuesday, August 23, 2005 11:57 PM 
To: Hanson, Roteft; Kreiman, Mack 3 . 

Subject: Improving our wockkig reiabocfsbip 

I have not had problems with the numerous staff members who have worked on Pequot 
since the beginning, including ttK paralegal from the last imit, Hilton Foster, and staff 
bom Market Surveillance, IM, IT, OEA, and OC. In fact, I believe I have established 
raf^rt with all of the involved stafl* members. 

The first staff problem has arisen with someone you placed on the team. Jim has not only 
instiiKDvely disagreed with most positions I have taken in Pequot but has also made 
offensive personal comments. I passed them off at first, but they continue. I mention two 
in my e-mail below. My efforts to work this out with Jim directly have been rebuffed. 

This undermines the sense of teamwork that I and others have brought to Pequot. 

Do you have any idea why this would be occurring? 

Gary 


From: Aguirre, Gary J. 

Sent Tuesday, August 23, 2005 11:27 PM 
To: Ektinet, Jim 
Ca Harwon, Robert 

Subject: Improvirrg our working relationship 
Jim: 

Arc you implying that I have overlooked the task at hand or tliat we arc representing the 
same client? If so, please be specific about the circumstances upon which you base these 
comments. 

Your comments are personal. Your joke that I should change my name because my 
brother spoke out publicly against the appointment of Chairman Cox was inappropriate. 
Your statement “1 don’t believe you” when I told you case law differed from your 
assumptions borders on insult. 

You have once again passed these comments ofTli^tly. Unfortunately, this suggests you 
are not aware of your behavior. 

Gary. 


From: Elchner, Jim 

Sent: Tuesday, August 23, 2005 7:30 AM 
To: Aguiire, Gary J. 

Subject; RE: Improving our working relationship 
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6ary- 

I dool think # is productive to rehash the past by emai. 

I think If we boii keep focused on the task at hand and always keep in mind that wo are on the 
sante side we wfl work together fine. 

Jim 


Frotn: Aguhre, Gary J. 

Senb Monday, August 22. 2005 1:50 PM 
To: Bchner, Jim 

Sufajeot: Impraving our working relationship 
Jim: 

1 am concemed about tbe lack of open, meaningful communication between Uie two of us 
on the Poquot investigation. This is tbe second c-mail today on the same subject I am 
hoping to stiimulaie a discussion that will improve our ability to communicate when I 
return. I am open to any positive suggestions you would like to make. 

I have expressed my opinion that our research on the Andor backup tapes is incomplete; 
we only have case law that a parent may enter into an agreement with a subsidiary 
barring the latter from waiving the attoroey-clienl privilege under some circumstances. 
The tougher issue has not been tackled: whether the Pequot-Andor agreement allows 
Pequot to veto Andor’s release of documents to the SEC. I suggested that there were rules 
of construction, relevant policy expressed in the cases, and presumptions that would have 
to be applied to the facts before we could reach this conclusion. 

I understand you vigorously disagree with my analysis above. That’s healthy, it leads to 
dialogue that may produce a correct SEC stance on this issue. 

But at times, your vigorous opposition seemed to go further. For example, I told you that 
I saw case law that differed fiom a premise in your position. Your reply "I do not believe 
you.” That goes beyond healthy disagreement and borders on insult. 

Another involves our discussion with Benjamin. Siix:e you repeatedly questioned my 
statement to you that Benjamin was not asserting an objection, I asked him during the 
phone conversation if he would refresh me regarding Andor’s position. He replied by 
saying, and 1 am paraphrasing, that this was Pequot’s call and that Andor was not taking a 
position. I do not recall your exact words, but you asked Benjamin again pretty much the 
same question I had asked him and he gave the same response. You then asked him what 
his opinion was on the validity of Pequot’s position. 

Afler Ihc call, you stated your view that Benjamin would have to take a more concrete 
position that he had. I disagree. I also wonder wlietlier your statement is (lie result of the 

I 

heated argument we were having at that time. I think it could be very damaging to push 
on Benjamin in this way. I h<^ you give (his further thought 


Gary 
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From: Kieibnan, Hark X 
Senb Wednesday, August 24, 200S 1:36 PH 
To: Agubre, Gary X; Hanson, Robert 
Subject: RE: Bentorr's Testimony 

Seems to me the agreement between Andor and Pequot is a matter for them to 
resolve. Why don’t we simply ask Andor to respond to our subpoena. If ttiey 
ass^ prh^ege, well inquire as to the basis and go from there. I’m interested to 
see tfie authorities that take an approach different from Nancy’s. With respect to 
scheduing matters, these kinds of misunderstandings are common, shouldn't be 
an occasion for personal umbrage on anyone’s part. Let’s just schedule to suit 
everyone’s convenience, apologize to the effect that we’ve inconvenienced 
anyone. Make sense? 


Fitrm; Agubre, Gary X 

Sent: Wednesday, August 24, 2005 1:25 PH 

To: Hanson, Rob^ Kreftman, Hark J. 

Subject: RE: Benton's Testimony 

MaikAiob, 

Two points: 

Jim did not tell me the get go” that he had tesrimonv on the 14*. He told 
me he had testimony scheduled during the week of the 1 2", but did not specify 
the dates. I tried to accommodate his schedule until Jim Benjamin, Andor’s 
attorney, said Benton was not available during the week of the 5*, when we had 
requested his testimony. 1 went off the line to ask Jim I: if we could go ahead 
during the week of the 1 2*. He agreed and made no mention that we sliould avoid 
the 14* or 1 5*. I went back on line and told Benjamin he could give us any date 
during the week of tlie 12*. Jim said nothing. Had he raised the issue, I would 
have limited the dates by Jim’s availabihty. Wlien Benjamin came back later with 
the 14*, Jim siiid he had an examination on tliat date. We went back to Benjamin 
a couple more times, finally pressing him for the 1 5*, which he agreed to do by 
rescheduling his calendar. Then. Jim said he had testimony on tb:U day as well 
Hence, we now have to go back for another change only because wc arc cannot 
get our own calendars straight. 1 do not like handling any defense counsel this 
way, particularly one who is very cooperative and can provide us with extremely 
valuable information if he has confidence in u.s. In sliort, I believe our dealings 
with Benjamin were counterproductive to our goals. 1 do rwt understand why Jim 
did not speak out during the break I took in the conversation with Benjamin: "The 
week of September 1 2 is OK except for the 1 4 and 15, when I have 
examinations.” He could also have done this when I went back on the line with 
Benjamin. Instead, we learned about bis examination on the 14* after Benjamin 
said he could schedule it on the 14*, and we learned about his examination on the 
1 S*. after Benjamin .said he could .schedule it on the 1 5*. So, wc .are now going 
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back to Benjamio for yet another date simply because we cannot get our own 
calendars straight. 

Second, I have discussed at length with Jim and Liban the importance of the 
scheduling sequence: Benton, Dartley. and then Samberg. Based on my 
understanding of tire Benton-Samberg relationship, and the level of coopeiation 
we have received thus far, I am hopeful that Benton will give us some infonnatioo 
that will be useful duiing both Dartley and Sambcrg’s tcstimoiucs. 

I find this situation aixJ the personal comments by Jim to be disturbing. Prior to 
the conversation referred to above with Benjamin, I repeatedly told Jim that 
BcBiamin was not oblecting to the production of the Andor tapes. Jim ignored 
my comments and rqrcatcdly stated we have to fitul out AtKior’s positioa This 
has moved in circles for weeks. To put the matter to rest, I put this question to 
Benjamin duiing the call with Liban and Jim E: “Jim, would you refresh me on 
your position on the Andor tapes?” He again said Arrdor had rK> objection and be 
bad placed this issue in Pequot's lap, which was all be thought he had to do under 
the agreement. Jim H then picked up the conversation aiul asked Benjamin the 
same thing in a diOerent way and once again got the same answer. He then went a 
step further: he asked Benjamin his opinion of the validity of Pequot’s position. 1 
did not object to Jim's question because I did not want to emphasize it, but I do 
not think it is appropriate for an SEC attorney to ask Benjamin. Andor’s attorney, 
how he feels about die position Strauss is taking on behalf of Pequot. This 
suggests that wc do not have confidence in our own analysis. If we do not. why 
sliould Benjamin? Furtha, wc can assume that Benjamin and Audrey arc talking 
and tliat Benjamin will pa.s.s along to Audrey the fact that wc arc asking him about 
the vahdity of her position. You guys make the calls, but I think this demonstrates 
a certain lack of confidence on our pan. As you must know, Audrey is adept at 
exploiting weaknesses in the SEC’s position. 

After the call, Jim E said that Benjamin would have to take a more concrete 
position, somctliing other than: “I do not object." I disagreed: Benjamin has stated 
that he docs not object, lie has even stated that his notice to Pequot discharges 
AiKlor’s obligations under the agreement Why do we beheve he is obligated to 
take a different position? During the same discussion, 1 told Jim E that I had seen 
case law which disagreed with the premises of his legal theory. He responded "I 
don’t believe you" In short, Jim did not seem receptive to considering my 
thoughts on this issue Jim F’s position is based on a fundamental 
misunderstanding of the law relevant to the interpretation of tlie Andor-Pequoi 
agreement, but I will be making a separate memorandum on that issue when I get 
back. 

I would like to enjoy with Jim the same relatronsbip I have with the other 
members of the team, however, F am concerned that positions taken by Jim could 
adversely affect the outcome of this investigation. 
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Gary 


Fram; Hanson, Robert 

Sent: Wednes^, August 24, 2005 9:53 AM 

To: Agukte, Gary KreRman, Mart: J. 

Subject: R£: Benton's JegtSmony 

Gary/Mark, 

Okay. I think I get it I understand from talking to Jim and Liban that Jim 
said he would be unavailable on the 14th of September from the get go 
and that Jim did not object whether the testimony went forward without 
him. That is consistent with the string of e-maiis below. Seems to me that 
it would make sense to schedule the testimony when you, Jim and Liban 
are available but if Benton's testimony is essential or rrecessary to go 
ahead and schedule it if one of you cani make it. Liban tells me we're 
waiting to hear from counsel to see if the testimony can be scheduled the 
week of the 19th. 

This doesn't seem like a major issue, unless I'm missing something. 
Thanks, 

Bob 


F»xmh: Aguirre, Gary J. 

Sent Wednesday, August 24, 2005 12:04 AM 
To: Hanson, Rob^; KieRman, Mark J. 
Subject: FW: Benton's Tesdrtxxry 

FY 

(iary 


Front: Aguirre, Gary J. 

Sent: Monday, August 22, 2005 11:30 AM 
To: Elctiner, Jinr; Jama, Liban A. 

Ca RibeHn, Erk: 

Subject: Benton's Testimorry 

Wc are passing by what is important: how we deal with defense counsel, 
particularly one from whom wc arc trying to coax cooperation. 

Last Wednesday, wc called Benjamin and asked him to give us a date when Dan 
Benton, Santberg’s former partner, was available during the week of .September 5. 
He has been very cooperative and liis testimony could be very valuable. He could 
also clam up and give us nothing. 





405 


When Beojamio told me the week of Sqjtembcr 5 would not work, I went off the 
iine to see if 1 could put it into the week of September 12. Jim indicated that was 
OK. I went back on the line and told Benjamin he could have Benton pick a day 
during the wedc of the 12. No one at our end commented. So, Beiqaroin contacted 
Benton and arranged for his client to be available on the 14. Jim then says he was 
taking testimony. So, Liban proposes we go back to Benjamin for a new date. 
Benjamin has nothing earlier. So I ask Liban to talk with Benjamin and tell him 
we would really appreciate if be could be flexible enough to make Benton 
available on the IS. Beiqamin says he can do it, but be has to reschedule his 
calendar. Now, I find that Jim is unavailable on the 1 5 as well. However, as 
before, Jim feels it is not important for him to be there. 

I suggest we call Benjamin back and tell him that the matter is going on the 14 
and thank him for his cooperation. 

Gary 


From: Ekhner, Jim 

Sent; Monday, August 22, 2005 7;39 AM 
To: Aguirre, Gary J.; Jama, Liban A. 

Cc Riieiin, Eric 

Subject: RE: Benton's Testimony 

I didn't change my mind. I was |usl telling you guys that I wouldn'l be there on that date 
However, when I talked to Uban, he suggested we find another date. 


From: Aguirre, Gary J. 

Sent: Thursday, August 18, 2005 7:17 PM 
To: Elchner, Jim; Jama, liban A. 

Cc Rlbebn, Eric 

Subjoct: RE: Benton's Testimony 
rm a little confused. 

Before I toW Benjamin that we he could schedule it during the week of August 12. 1 went 
off lir>e and asked you tf it was OK If Liban and I handtod this one. You said yes. Based 
on your statement, I told Benjamin he could schedule it during this week if necessary. It 
would have been helpful had you spoken out at that bme. Have you chartged your mind? 


From: Ekhner, Jim 

Sent: Thu 8/W2005 11:18 AM 

To: Jama, li>an A.; Aguirre, Gary J. 

Subjeeb RE: Benton's Testimony 

As we discussed, that is the day I am taking testimony in the PIPES case. 
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From: Jama, Utan A. 

S«nt: Thus^, August 18, 2005 11:17 AM 
To: Agulire, J.; Eichner, Jim 
Sui^oct: Benton's Testimony 

Jm Beniamin has suggested a data of September 14* (Wed.) (or Benton's testimony. 
Please let me know If either of you have an objecbon to that date and I can reschedule 
accordingly. Thanks. 


Libao A. laim, Esg. 

U.S. Secarities and Exchange Cofnmtrxioo 
DivisioQ of Entbrcemcnr 
IOOFS«re«.NE 
Washingloo. DC 20548^46 28 
Tekpbooej 
Facain 
Emails 
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Franu Hanson, Robert 

Sent: Monday, June 20, 200S 7:5S AM 

To: Aguine, Gaiy J. 

Subject: RE; A Pequot suggestion 

Might be helpful to deaily lay out what needs to be done on the case and who 
would do It. Let’s discuss before we present to Mark since he's going to want to 
grt my input anyway. Your nos. 1 , 2, 5 and 6 are not as relevant as the others in 
my view for the insider piece of the case. 


From: Aguino, Gary J. 

Sene Monday, June 20, 2005 7:17 AM 
To: KreRman, Marie J. 

Co Hanson, Robert 
Subjoct: A Pequot suggestion 

Mark: 

You were considering the pos.sibitity of I jban putting in some time on Pequot. I offer 
below some thoughts below why it might make sense: 

1) His secarities background: a big plus for (he case. 

2) His lack of litigation experience; a good reason for him to work with me; 

3) Second person oo phone calls and testimony: Someone must do this; it was 
spilt up between Hilton and Eric; Hilton is gone and Eric is not always available; 
also, it's an excellent way for Liban to gel familiar with the players and current 
issues in the case; 

4) IUdcss, vacadon, or I get “hit by a truck”: he could step in on an interim 
basis, otherwise possible nightmare for Bob; 

5) He is motivated: Since sitting in on Samberg testimony, be has wanted to work 
on Pequot; that motivation would accelerate his learning curve; 

6) Justiflcatioii of resource allocalioa; (here are about 100 attorneys on (lie other 
side of this case; Market Surveillance and Jim ate focused on wash/short trading 
and (has arc not much help on this aspect of the case; Nancy leaves in six weeks; 

7) Last bat not least: with his securities background, motivation, and 3.7 million 
e-mails, he may help break the case. 

Anyway, thanks for considering the suggestion. 


Gary 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
DIVISION OF ENFORCEMENT 

lOOfST^NE 
WASHINOIOW. DC. J0M9 

May 31. 2005 


KIVTBnOIISCTOMlJC 



Via Facsimile ti 


■d via Regular Mail 


Audrey Strauss, Esq. 

Fried, Frank Harris, Shriver & Jacobson 
One New York Plaza 
New York, NY 10004 

Re: In the Matter ofTradine in Certain .Sec.iirilies: MHO-9818 
Dear Ms. Strauss: 

Based OB our disctissions over the past two weeks, 1 confirm below my understanding of 
the process you have proposed for your client, Pequot Capital Management ("PCM”), to produce 
the e-mails called for by our outstanding subpoenas served on February 7 and March 22. Nothing 
in this letter or our recent discussions 1 ) limits the scope of our subpoenas, 2) relieves PCM Irom 
its obligations to fully comply with all terms of our outstanding subpoenas, or 3) waives the 
Commission's authority to proceed with any appropriate judicial and/or administrative remedy to 
compel the production of the documents described in such subpoenas. In its discretion, the staff 
may give notice at any time withdrawing its consent that PCM may produce e-mails in the manner 
described below. By this letter, the stafl’ merely agrees to accept the production of e-mails in the 
manner set forth below so long as such procedures arc, in stafTs view, advancing the investigation 
of this matter. 

March 22 Subpoena. 

Except as specified below, PCM will promptly produce all unprivileged e-mails responsive 
to the .slafTs March 22 subpoena. On or before June 8, PCM will provide Staff with access through 
an Iconect plaifocm ("SEC Access") to a database maintained by On Site. You have informed us 
that all responsive e-mails of specified PCM employees ("Specified Employees") will be available 
to Staff through the SEC Access by June 8 with the following exceptions: 1) tlie e-mails in the 
custodian foldcts of Mr. Hirsch; Ms. Vanden-Barth, and Mr. Dauebot at this time; 2) e-mails 
which your firm reasonably believes may be protected by POl's attorney-client privilege and are 
being temporarily withheld for a prompt detennioalion whether such privilege applies; and 3) c- 
mails of Mr. Cutler which are also undergoing a similar privilege review. The Specified 
Employees arc I) those identified by name in Appendix B to the March 22 subpoena and 2) any 
other person identified by PC^ or its attorneys, as of this date, who meet the criteria set forth in 
Request C of our letter of November 24, 2004. 

Additionally, within the next one hundred and twenty days, PCM shall provide all 
respoasive e-mails responsive to staffs March 22 subpoena by CD-Rora or DVD in accordance 
with SEC Standards specified in subsection A.3 of said subpo«ia, except 1) e-mails in the 
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custodian folders of the three PCM employees identifiod above and 2) e-mails protected by PCM’s 
attomey-clieDt privilege. Staff will retum any written or electronic communications which are 
protected by PCM’s attorney-client privilege upon the valid assertion in writing by PCM of such 
privilege in relation to a specific e-mail or when the privileged status of any such e-mail otherwise 
becomes known to Staff. 

Security and Access Issues Involving SEC Datahase. 

Fried, Frank, Ham's, Shriver & Jacobson (TFried Frank") and PCM have agreed that no 
neitber PCM nor Fried Frank employees shall have access to any information relating to the 
manner in which Staff accesses, downloads or otherwise uses wy data maintained by On Site. It is 
further understood that obtaining, communicating or receiving any information regarding Staffs 
access, downloading, printing, or other use by Staff of the database maintained by On Site will be 
deemed the equivalent of unlawfully gaining access and utilizing confidential electronic 
information fiom the Commission's internal database systems. 

On Site cutTcotly maintains a sctvct (On Site Server) containing all PCM e-mails in native 
format. Fried Frank staff has access to the On Site Server through a separate server (Fried Frank 
Server) on which Fried Frank’s work-product is stored Fried Frank has informed Staff that On 
Site will provide written assurances that On Site will maintain Staffs work product on a different 
server (SEC Server) with a different IP address than the Fried Frank Server. On Site will further 
provide written assurances to Staff that 1) only three Iconcct administrators will have access to the 
SEC Server, 2) none of the of administrators who have access to the Fried Frank Server will have 
access to the SEC Server, 3) On Site will cause the apparatus that tracks Staffs use of the SEC 
Server or Staffs use of the (hi Site Server to be non-operational. arid 4) arxl any network 
administrator who has access to any of the above servers will not have access to Staff s work 
product. Fried Frank will arrange with On Site for a minimum of ten Staff members to have access 
through the SEC Access to the On Site Server and the e mails stored thereon at no expense to tlic 
Commission for the duration of this investigation. Fried Frank, PCM and On Site shall inform tlicir 
respective employees who are working on this matter, or hereafter work on this matter, of the 
representations set forth in this paragraph. 

February 7 Subpoena. 

We understand fi'om our earlier discussions with your firm that all e-mails and instant 
messages responsive to subsection C.6 of this subpoena have been produced with the exception of 
those that Fried Frank reasonably believes may be subject to the attorney-client privilege. E-mails 
responsive to C.IO through C 14 shall be provided to Staff by posting responsive e-raails to the On 
Site Server utihzing the procedure described below. Once a month. Staff shall designate by letter 
to Fried Frank the following search criteria for 1 5 custodian folders: 1) the identity of the 
custodians whose e-mails will be searched, 2) the period of search and 3) tlic search terms to be 
used by On Site in conducting searches for responsive e-mails. Fried Frank shall produce all e- 
mails responsive to such criteria, with the exception of those that are privileged communications 
between attorney and cUenI, within forty days of the receipt of such designation letter or as such e- 
mails become avail^lc for production whichever date is earlier. 


2 
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Privilege Review related to Outstanding Subpoenas. 

We will discuss how the privilege review process may be expedited during our conference 
call scheduled for June 3. 

E-mails Omitted from SEC Database. 

You have infonned the staff that the SEC Server will not have access to a certain number 
of e-oudls ("Omitted E-mails”) that are contained in CDs previously provided to Staff, those e- 
mails that comprise the November “snapshot.” We underhand that your firm and On Site will 
collectively provide ns with letters by June 15, explaining why the Omitted E-mails will not be on 
the SEC Database. Your letter of May 2S identifies the bates numbers of the Omitted E-mails and 
the CD-ROMS previously provided to Staff that contain the Omitted E-mails. 

Missing or Inaccessible Backup Tapes. . 

You have previously informed us that the backup tapes for certain periods are cither 
unavailable or do not contain accessible e-mails for periods covered by our subpoenas. Mr. 
Anello’s letter ofMay 17 identifies 25 months for which accessible backup tapes are unavailable. 
We undetstand you arc in the process of preparing a letter to Staff identifying die PCM employees 
and the relevant documents (by bates numbers) which were the source of tlie information 
contained in Mr. Ancllo’s letter. 

Instant Message Production. 

We suggest that you provide the staff with a timetable during the June 3 conference call for 
the production of the remaining instant messages responsive to our March 22 subpoena 

Compliance related e-mails . 

We suggest that you provide us with a timetable during the June 3confcrence call for the 
production of these e-mails. 

Adjournment of production date of e-mails called for by our March 22 subpoena 

We arc adjourning the production date of the e-mails called for by the March 22 subpoena 
until June 8, with the exception of the c-mails Fried Frank has withheld for a privilege review. The 
production date for any unprivileged e-mails held for further review is June 30. The production 
date called for by our April 1 5 subpoena is ailjoumed to June 30. 


Please feel free to contact me if you have any queslioas regarding my comments above. 

SiiKcrcly, 


Gary J. Aguirre 
Senior Counsel 


3 
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Fdmiaiy 4, 2004: Maik Kreitiaan phone call wlh Karl and Kevin Harnish. 

Eric Ribelin, Gary Aguirre and Robert Hanson also present 

Subject: PCM production of c-mails. 

Mark: There are software systems that can isolate e-mails that can be privileged. Wc can 
also give you assurance that if we receive any e-mails that are privile^ we will return 
them. 

Kail: Broad request, sheer volume, enormous volume. We have request for an enormous 
ariKMint of e-mails. Devote a substantial amount of jieople. Hire contract attorneys. 
Physically substantial time period. 

Mark: The program operates instantaneously. To the extent there is a question of law 
then it is Pequot putting resources into compliance. IT must be produced unless it is 
burdensome as a matter of law. What sourrds like a reasonable in February? 

Karl: Rolling production into next week, several people started. Processed after 
November document request. In December started adding temporary attorneys. 

Mark: When did you first bring in outside people? 

Karl/Kevia: Have to look. Been on a rolling basis. We are close to 25 temps of added 
people at Fried Frank. Some time around December people began looking. The fisrt 
installment will come at the end of next week. If e-mail has been reviewed, why not send 
them over next week? 

Karl/Kevin: Have not put them mloO Concordance, this will take a couple of days. 

Mark; All of us are very interested in seeing the c-mails. Looking forward to seeing them 
next week begianing ou a rolling basis. 

Kegarding research materials. 

Gary: All research coming in today? 


Kevin: We need to double check. There will be a small amount of research next week. 
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From: Aguine, Gary J. 

Smb Frtday, Ottober 22, 2004 11:31 AM 
To: Cain, Chattes 
SUt^ecb Pequot final 

Ye<ow hlgNIghting is revisions from last tin>e or additions (IM and delayed openirtg) Siis lime. 
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Action Mcmotaodum Seddog 
Fonnal Order fa laatlcr Trading Investigation 

October 22. 2004 


To: 


The Commission 


From: 


Division of Enforcement 


Re: 

Rocoaunendation : 


Action Requested By: 
Prior Commission Action: 


Trading in Certain Securities, HO-9818 

That the Commission issue a fonnal order of private investigation 
to detennine whether there have been violations of Section 10(b) 
of the Securities Exchange Act of 1934 (“Exchange Act”) and 
Rule lOb-S promulgated thereunder. Section 14(e) of the 
Exchange Act and Rule l4e-3 thcrerunder, and Section 204A of 
the Investment Advisers Act of 1940 (“Investment Advisers 
Act"). 

Sunmiary Calendar 
None 


Source of Case: 


Other Offices Or Divisions 
Consulted: 


Referral from the National Association of Securities Dealers 
C'NASD'ONew York Slock Exchange. International Stock 
Exchange - August 5, 2003 


Office of the General Counsel 
Richard A. Levine 
(copy provided) 


Office of CompliaiKC, 
Inspections and Examinations 
Stevenson, Karen A. 

(copy provided) 



Office of Economic Analysis 
Dale, William C, 

Simonyi, Peter G. 

(copy provided) 




Chreticn-Dar, Barbara C. 
(copy provided) 
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UNTTED STATES 

SECURTITES AND EXCHANGE COMMISSION 
DIVISION OF ENFORCEMENT 
lOOPStNf. 

WASHINOTON. DC. 


wRaKsaREOrDMUC 


May 31, 2005 


Via FacsImUe^RlHVBl and via Federal Express 

Custodian of Rocofxis 
Reuters Group PLC 
c/o Thomas S. Kim 
3 Times Square 
New Yorit, NY 10036 

Rc: In the Matter of Trading in Certain Securities: MHO-98 1 8 
Dear Mr. Kim; 


In accordance with our telepbooe call on May 24. you may disregard the subpoena served 
on your custodian of records under cover of our letter of May 23, We will reissue the subpoena if 
we decide it is necessary to obtain the c-mails in question. 


If you have any questions, please do not hesitate to call me 
for your cooperation. 


you 


Sincerely, 


Gary J. Aguirre 
Senior Counsel 
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Fron: Aguirre, Oery J. 

Sent: HODdey, Hatch 14, 2005 9:22 AM 
To: Ransoo, Robert 
Cc: Kreittsan, Mark J. 

Subject: Draft letter to Pried Prank confirming Thursday' a conference 
call 



Pequot Himhch FQSmusslnTo PQ Strauss 27 Dec PQStauss23Dcc 
lanary laos.Ooc Request Ian 3 OS.do<04Tra<feig Data Reqi 04.doc 


Overview 

First, I recogniie that it is your responsibility to make the decisions 
in this case. I also know both of you are very busy and this is a new 
matter for you. However you decide to proceed, I will accept your 
guidance. In this spirit, for the reasons below, I believe the current 
draft confirming last Thursday's call should not be sent in its current 
form. 

Until the er>d of January, I believe we had the initiative In this case. 
Although we had not received a single e-mail, we were winning the 
coraswnications battle I believe we were winning the communications 
battle. Our attached letters of December 23, December 27, January 3, 
and January 14 had progressively narrowed what FP said was left to 
produce and scheduled the next dates of production. 

Thin changed in February for two reasons. First, there was direction in 
early February to trim investigation and accelerate the investigation. 

1 did so, mostly by limiting the scope of e-mails we were seeking from 
Pequot employees. Per my discussion with Mark last week, that can and 
will l>e corrected with a second subpoena. 

Second, in an effort to be cordial and reasonable, we have sometimes 
not spoken as explicitly and consistently with Fried Frank as we need 
to. This was not the case before February. As a consequence, FF has 
used those ambiguities or cordiality to their advantage, e.g., the 
examinations of Pequot employees. I believe the telephone conference on 
March 10 and the letter we are preparing to send will be taken by FF as 
further concessions. I address these concerns in the seven points 
below. 

Many of my comments deal with the two classes of e-mails we are 
seeking. In subsection C.6 we explicitly called for e-mails to or from 
specified Pequot employees. Although Pequot has agreed to produce those 
e-mails, it has narrowed the locations where it has agreed to search to 
avoid producing double deletes. Significantly, we are only seeking 15 
percent of the e-mails we were seeking by our November request. I 
narrowed the scope of these e-mails for the reasons mentioned above. 

You should also keep in mind that Pequot, not staff, effectively 
selected the employees for whom it is providing e-mails under 
subsection C.S. FP told us this list may not be complete. I am sure its 
not . 
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I believe our beat hope of finding the key e-mails before the scheduled 
examinations now rests on Pequot's compliance with the provisions of 
the subpoena calling for 'documents,' which is explicitly defined to 
include e-mails and instant messaging. Thus far, Pequot has stubbornly 
refused to produce those e-mails. It has used a host of devices to do 
this. For these reasons, I believe we must be explicit. Our last letter 
on this point was Mark's of 2/18, which Fried Prank claimed was 
'unclear.' For these reasons, l think the language in my proposed draft 
of March 11 better addresses the issues than the current one. But if 
you guys disagree with me, I will carry out your instructions with 
alacrity. 

First Point 

There la a difference theme in the two letters. Arc we confirming an 
agreesient on Thursday (theme of current draft) or are we stating our 
position what the subpoena calls for (theme of siy 3/11 draft)? If we 
are toerely confirming an agreement on the matters discussed on 3/10 we 
are in trouble. Fried Frank has asserted its interpretation of various 
terns of the agreement as well as our concessions on those same points. 
Hot only did Fried Frank not change its position on those issues, they 
were not even discussed. Consequently, through their ears, the 
discussion on Thursday dealt with the open natters, e.g., when they 
will deliver the e-mails from the identified Pequot employees and Che 
exMination schedule. Our failure to raise tliose issues on Thursday 
will be taken as yet another concession. 

On Che other hand, my proposed draft emphasizes chat we were 3ee)cing 
compliance with the plain language of Che subpoena except where we 
explicitly agreed to its modification, as we did on item 23. In that 
way, we bypass a host of contentions by Fried Frank to the effect that 
we have narrowed Che terms of the subpoena in various meetings or 
earlier correspondence. This will l>e put in sharper focus below. 

I also wonder whether the reference to Pequot 's Fried Frank's 
commitment 'to cooperate fully with our investigation' could be used 
against us in a subpoena enforcement proceeding. Does it suggest to 
Fried Frank that we are giving them a pass on their conduct until now 
and thus encourage more dilatory behavior? It also seems to be a 
different message Chan the one Paul was giving them at the beginning of 
the conversation. Should we be giving Fried Prank conflicting messages? 

Second Point 

Subpoena provisions relating to e-mails, other than specified employee 
e-mails 

Bach of the sections discussed below, except section 19, request 
•documents,' which are defined to include e-mails and instant messaging 
In iMckup Capes or wherever located. C.19 calls for 'any 
coomiunication, ' which would include e-mails and instant messaging. 
Accordingly, these subsections seek: 

1) C.10-C.14: B-mails re all contacts with issuers, road shows, 

conferences, investment meetings, info relied upon by those who 
involved in the trading decisions, info communicated to those making 
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decioions, all relating to trading decisiona on 14 ioauers during 
apecified periods. 

2) C. 18-20; B-giails relating to inquiries or investigations 

cooipliance %ritb 204A of the Advisor's Act, including any e-mail 
relating to the receipt of non-public information by any Pequot 
employees; 

Prior Correspondence and Conference Calls 
Fried Frank's letter of 2/10 

"With respect to items C.10-C.14 of your subpoena, %*e request 
your agreement that those items do not extend to e-mails. Of course, we 
will be producing e-stails for the individuals and time periods 
specified in Appendix B of your subpoena, some of which may include the 
type of information described in C.IO-C.IS. Our interpretation of those 
items would be consistent with your request in item C.6 for a review of 
e-mails for the individuals and time periods specified in Appendix B.' 

2/10 Conference call 

Some comments were made during this conference call which 
suggested we would not require PCM to review all file folders to locate 
e-mails responsive to our subpoena, provided that they would do a key 
word searches . 

My letter of 2/11; Confirming conference on 2/10 

Yes, these e-mails are called for by the subpoena and should 
therefore be produced. It will not be necessary to individually review 
the documents in every e-mail box. Me understand from out IT staff that 
your client may conduct a key word search to locate these emails. We 
will provide you with the appropriate key words on Monday afternoon. 

You have indicated that you wish to discuss this matter with your 
client's IT staff or vendor. Please do so and advise us of your 
client's position by noon on Monday, February 14. He oust also note 
your question comes eleven weeks after you were served with our 
November 24, 2004, letter, which raised the identical issue. 

Fried Prank's letter of 2/14 

"Based on our February 10 call, it is our understanding that we 
do not have to review e-suiil files in order to satisfy our obligations 
under items C.10-C.14 of your subpoena. During the call, Mr. Aguirre 
asked us to find our whether we could perform electronic word searches 
across an entire exchange server that has been restored. If so, Mr. 
Aguirre said that he would provide us with a list of search terms. The 
vendor our firm has retained to assist in the restoration of e-mail 
backup tapes has advised us it is unaware of a way to search e-mails in 
individual e-mail boxes that have not been restored." 

Mark's letter of 2/18 

*We also discussed Pequot's compliance with subpoena Items C.IO - 14 on 
'Tuesday, in particular, which folders Pequot should search for 
responsive e-mails. On reflection, it might make sense to consider use 
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of « key-word search through all backup tapes and servers where e-mails 
are stored, details to be agreed in the prompt conference we propose 
and confirmed by correspondence with your firm and an independent 
vendor hired by Peguot to retrieve and produce responsive e-mails.' 

Fried Prank's letter of 2/22 

The statement below is the last explicit coament by Fried Frank 
on the subject of these e-mails. Referring to Hark's letter of 2/18, 
Fried Prank's letter reads; “The stateaaent in your letter that 'it 
■sight make sense to consider use of a keyword search through all backup 
tapes and servers where e-mails are stored' is unclear. As explained in 
sty February 14 letter to you and after consultation with On-Site, we 
are not aware of a method to perform electronic word searches through 
restored exchange servers. Our understanding is that such searches can 
only be performed across individual e-mail boxes (not just Exchange 
Servers) that have been restored.' Hhat ho does not say is that you can 
do the search of restored e-mail mailboxes. 

Mark's letter of 2/22 

This letter does not address Fried Frank's point ^^bove. Also, 
this was our last response to FF's strawman argument that you cannot 
search for e-nails on an exchange server. 

March 1 phone conference 

On questioning from David. On-Site representatives agreed that 
they routinely do keyword searches of restored backup tapes containing 
e-mails . 

March 11 phone conference 

There no discussion of e-mails called for by these subsections 
during the 3/11 conference. FF will assume or pretend chat this call 
only dealt with e-mails from specific employees. 

My comments 

Fried Frank has steadfastly claimed these subsections of our 
subpoena do not call for e-mails, despite the clear language of the 
subpoena and the fact that we have repeatedly told them It does. Pried 
Frank's letter described Mark's e-mail on this Issue 'unclear.' The 
bottom line is this; it is not enough to tell them that we will accept 
a substitute for what the subpoena calls for. I think our statement 
must be unequivocal and explicit- I believe the language proposed in my 
3/11 draft meets this criteria. It reads; 

•Regarding subsections C.IO through C.14, C.18. C.20, C.21, and C.22, 
wc are willing to accept key word searches through all mail box 
folders, whether stored on servers or backup capes, for the specified 
time periods as an alternative to a review of each file in each folder. 
If you choose this alternative, we must promptly agree on the search 
terms. In any case, PCM must produce all unprivileged e-mails and 
instant messages called for by the above provisions of the subpoena by 
April 10. 2005.' 
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One final point. Fried Frank has not mentioned the e-mailo 
requested by items C.18 through C.22, which also contain the term 
•document,* or C.19, which calls for all coanunications. I only noticed 
they had ignored C.19' (calling for "all communications') over the 
weekend. Hence, we should also include C.19 in our letter. 

Third Point 

In preparing my 3/11 draft, I overlooked 'double-deleted e- 
mails.* As we discussed, these are the emails that are deleted from 
their original folder and then deleted from the delete folder. We set 
up the telephone conference on March 1 to get clarification of this 
issue, but I have not gotten any feedback from IT whether they bought 
into Pequot's explanation why it did not capture 'double -deletes.* I 
will e-mail Scott and David on Monday to got their input on this point. 
Again, as discussed with Fried Prank previously, this can be done by 
keyword searches, assuming all e-mail boxes were restored. If they 
decide not to do keyword searches, then this item can be included in 
the review of folders to find other e-mails as suggested on the prior 
point . 

Fourth Point 

Subpoena Provisions; C.l, C.2. C.3, C. 5, C.15, C.16, C.17, and C.21. 
Current draft 

*Our February 7 Subpoena; You agreed that all documents required to 
be produced by our February 7 subpoena (including e-mails and instant 
messages) will be produced to us no later than April 10, 2005. The 
production will include but not be limited Co items C.l through C.3, 
C.S, C.15 through C.17, and C.21.* 

My 3/n Draft 

Again, I think we should be specific. The language proposed in my 3/1 J 
draft is quoted below. 

Subsections C.l through C.l, C.S, C.15 through C.17 and C.21 

You indicate that coasnents by Staff have led you to believe 
that PCM's productions pursuant to our November 24 , 2005, have been 
accepted as full compliance with Che provisions of our subpoena 
specified above. No comment by Staff was intended to narrow the scope 
of the docuoiento called for by the above terms of the subpoena 

Pequot's position 

In Pequot's letter of^February 28, 2005, it grossly distorted my 
letters of February 11 and 22. Fried Frank's letter reads: "In your 
February 11 and 22 letters, you stated your belief that our prior 
productions should have satisfied the Subpoena except for e-mails and 
your request for a spreadsheet including time of order entry 
information. Therefore, we believe the documents described above 
satisfy Items C.l-C.l, C.5, C. 15-17 and C.21 of the Subpoena. If our 
understanding is incorrect, please advise us.* 
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Hy CoomenCa 

This is Sh excellent example how Fried Prank misstates and distorts our 
comnuinicatlotui . Let ate be clear on this point. Pried Frank is saying 
that sty letters of 2/11 and 2/22 told them we believed they had 
satisfied these terms of the subpoena. 

On this issue, my 2/11 letter reads: "He would expect that all these 
documents were previously delivered in response to our earlier 
requests. To the extent they have not, they should be delivered to the 
staff in accordance with the date specified in the subpoena, February 
17, 2005.' Similarly, my 2/22 letter to Audrey Strauss said this: 'As 
a practical ntatter, assuming PCM has complied with our earlier requests 
for documents, it *a>uld have few new documents to produce, other than 
the e-mails now under discussion (Italics in original) .' 

Given this history, I think we need to be more explicit than the 
current draft. 

The more interesting issue is why they are saying staff agreed, which 
we did not, instead of saying they provided the documents. They're 
hiding something and I think the lack of clarity in the above language 
could help then. That's why my language specifically deals with their 
contention . 

Fifth Point 

Current draft 

Initial Investigative testimony: At your request, we agreed to delay 
the initial round of investigative testimony focused on Pequot 
employees pursuant to subpoenas served February 7 and 14 requiring 
appearance for testimony on dates from March 14 through April 4. and 
furtlier agree to your proposed schedule pursuant to which testimony 
days will begin on April IS through June 3. Hie order of testimony, 
however, will be that set out in the Commission subpoenas. All 
documents responsive to our document requests and subpoenas which 
contain the name of or relate to a witness will be produced to us at 
least two weeks prior to that witness's scheduled testimony. 

My Comment o 

This above language creates an ambiguity. Are wc telling them to stick 
with the exact dates or just reschedule within the range? If the exact 
dates, I can slot other exams during that period, which I need to do 
now. Also, we have control if they want to change daces. If we have 
given them the time range, I cannot schedule other dates until they 
have finished their scheduling. We've been In this situation since we 
told them to submit a schedule. 

Sixth Point 

Current draft 

To further facilitate timely compliance, we agreed to withdraw item 
C.23 and, at least for purposes of the April 10 production, to narrow 
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Itea C.22 to the period January 1. 2002 through Deceaber 11, 2004 
inclusive. 

My Cooments 

This language is a little off. In late January, when they asked about 
C.22, I infonaed told KM that he would not have to comply with C.22 if 
PCM provided C.23. Both C.22 and C.23 sought the same info, though in 
different ways, because they had fought us so hard on this. He agreed 
but then backed off on C.23. The italicized language from ray draft 
cryptically tells PF why we now want C.22 and that we are serious. It 
reads: *In view of the discussion yesterday, we are withdrawing 
subsection C.23 of our subpoena and narrowing the scope of subsection 
C.22 to the period from January 1, 2002, through December 31, 2004. As 
narrowed, we expect full compliance with its terms.' 

Seventh Point 

I would like to discuss further with Paul the issue tdietfaer we 
are entitled to require Pequot to provide a privileged log. My 
preliminary research discussed below suggests we are on solid footing. 
Further, none of the parties to this investigation, including Pequot 
and its counsel, have contended we are not entitled to a privileged 
log. In fact, KH'a only excuse for not providing the log was that he 
was too busy. 

1 think the analysis that we are requesting them to prepare 
something begins at a faulty point. Instead, as I read the cases, we 
are requesting Pequot to produce all relevant documents. In response, 
Pequot must object to producing privileged documents or waive that 
privi lege . 

Since 1991, Rule 4S(d)(2l has provided: 

•When information subject to a subpoena is withheld on a claim that it 
is privileged or subject to protection as trial preparation materials, 
the claim shall be made expressly and shall be supported by a 
description of the nature of the documents, communications, or things 
not produced that is sufficient to enable the demanding party to 
contest the claim.' 

As I read the cases, the 1991 amendment merely conformed Rule 
45 to the existing practice. In order to assert an objection on the 
basis of privilege to producing documents in response to a subpoena, 
the courts required that the objection be stated with opecificity, 
identifying the documents. See United States v. Exxon Corp., 87 F.R.D. 
624 (1980) (“The index must identify each privilege claimed; if the 
agency asserts more than one privilege for a particular document, it 
must identify which privilege attaches to each segment. Finally, the 
index must contain a rudimentary description of each document.'). See 
also FTC V. Glaxosmithine, 202 FTtD 8 (2001) (Dealing with an 
administrative subpoena, the court noted: 'The respondent is correct in 
asserting that the subpoena provides for the withholding of privileged 
material and the submitting of a privilege log as an alternative to 
disclosure-') 
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In som, I trauld contend that in asserting em objection, Pequot 
must identify the documents and provide sufficient information to 
determine whether in fact the document appears to be privileged. This 
siiaply the way privileges are generally asserted. Additionally, the 
language I included in the subpoena was taken from another subpoena, 
possibly from the one that Bob provided. OCIB also told me that 
routinely request and obtain these logs. Finally, if we do not press on 
the privilege issue, given Pried Frank's practices to date, I can only 
imagine how far Fried Frank will extend the perimeter of the privilege. 


SVBPOSSA ATTACBNSNT (edited) 

A. DEFINITIONS 

1. The term '‘document' sieans all records and other tangible forms 
of expression in your possession, custody or control, including 
electronic mail . . 

2. The term "electronic mail' and "e-mail' and Include all 
electronic mail messages, instant messaging and all attachments thereto 
regardless of where they reside, including but not limited to: "in box' 
folders, "sent' folders, archived folders, bulletin boards; Blacltberry 
or other resKite systeaus, hard drives, e-mail servers, file servers, 
back-up tapes, disks, platters, or other electronic media, and printed 
copies of electronic mail messages. 

C. Production 

Produce all documents in your possession, custody or control 
described below; 

1. A complete list of all Pequot employees for Che calendar years 
ending December 31, 2001, December 31, 2002, December 31, 2003, and 
December 31, 2004; 

2. A cca^lete list of all telephone numbers from January 1, 2001, 
Co Che present of each Pequot employee; 

3. All records of all incoming and outgoing telephone calls for 
each person Identified in Appendix B for the period specified for each 
such person in Exhibit B; 

4. Records of the PCM employee who recommended each trade of the 
securities of any issuer identified on Appendix C during the specified 
trading period for each such Issuer on Appendix C, as PCM is obligated 
to maintain pursuant to Rule 204 -2 (a) (3) ; 

5. A complete list of the names of the investors in each 
investment vehicle managed by Pequot, including each investment vehicle 
identified in Instruction 1, for the calendar years ending December 31, 
2001, December 31, 2002, December 31, 2003, and December 31, 2004; 
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e. All emails to or from each, person Identified on Appendix S. for 

the period specified for each such person in Exhibit B; 

7 . • All instant messaging to or from each person identified on 
J^pendix B for the period specified for each such person in Exhibit B; 

8. N All research materials relating to the fourteen issuers 
identified in Appendix C prepared, generated or circulated by Pequot 
during the specified trading period for each such issuer on Appendix C; 

9. All risk management material relating to the fourteen issuers 
identified in Appendix C prepared, generated or circulated by Pequot 
during specified trading period for each such issuer on Appendix C; 


10. All policies and procedures relating to Section 201A of the 
Investment Advisers Act of 1940 (“Advisers Act") that were maintained 
by Pequot at any time during the period January 1, 2001 to the present; 

11. All Codes of Ethics that were in force for any period of time 
from January 1, 2001 to the present; 

12. All Compliance Manuals that were in force for any period of 
time from January 1, 2001 to the present; 

13. Any document relating to any inquiry or investigation, whether 
internal or external, concerning conduct covered by the above 
referenced Compliance Manuals, Codes of Ethics or any policy and 
procedure adopted pursuant to section 204A of the Advisers Act, 
including any internal investigation relation to the receipt of any 
Pequot employee of non-public information regarding any issuer of 
publicly traded securities; 

14. Any communication or any record of any communication from any 
Pequot employee to any Pequot compliance officer that said any en^loyee 
received, possibly received, or may have received non-public 
infomiation regarding any issuer of publicly traded securities; 

15. Any documents prepared from January l, 2001, to the present, in 
connection with any inquiry or investigation by the NYSE,. AMEX, NASD, 
CBOE, PHEX, ISE or other self-regulatory organization, concerning the 
purchase or sale of any security prior to a public announcement of a 
significant event affecting the price of any such security; 

16. Manuals and other documents which identify and describe in 
detail the design and usage of securities order tracking systems used 
by Pequot including, for each system, a description of the database 
files used for recording and/or tracking of securities trades made by 
or on behalf of PCM or its affiliated fiinds or accounts. Including 
record layout descriptions for each file describing content, data type 
and length of each field in the filelsl, relationships between the 
file Is] and relationship between systems; 

17. Any and all documents maintained by or on behalf of Pequot 
which reflect order entry times and all other specifics of orders 
placed (e.g., size, time, trader, accumulated position) and executed 
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for the purcheae and/or sale of securities by or on behalf of Pequot or 
its affiliated funds or accounts; 

18. All electronic data maintained by Pequot on its EZB Caste or 
Hedgeware software systesis from January 1, 2002, through December 31, 
2004, or in the alternative, an Excel spreadsheet containing the fields 
of information described in Appendix D for all publicly traded 
securities from January 1, 2002, through Decead>er 31, 2004; 


Appendix B 


Name Period specified for this Subpoena 

Navroze Alphonse 11/1/02 through 10/31/03 


7/1/03 through 6/30/04 
1/1/2001 through 12/31/2003 
2/1/03 through 1/31/04 
5/1/03 through 4/30/03 
1/1/02 through 10/31/02 
2/1/2002 through 1/31/03 
9/1/03 through S/30/04 

UOUfCO 2/1/02 through 1/31/03 

Arthur Samberg 1/1/01 through 12/31/03 Gregory Rossnan 9/1/02 through 
S/30/03 


Joe Batcha 
Mark Broach 
Jerecny Chase 
Paul Farrell 
Josh Fisher 
Faraz Naqvi 
Steve Orlov 
Jao;es Patricelli 


Appendix C 

Issuer Specified Trading Period 

Boston Scientific Corp. 8/1/03 through 7/31/04 

Blue Coat Systems. Inc. 7/1/03 through 6/30/04 

DJ Orthopedics, Inc. 2/1/02 through 1/31/04 

Bmcor Group Corp- 11/1/02 through 10/30/03 

Cigna Corp. 8/1/02 through 7/31/03 

Coinstar, Inc. 8/1/02 through 7/31/03 

Elite Information Group 5/1/02 through 4/30/03 

Airborne, Inc. 5/1/02 through 4/30/01 

Rambus, Inc. 3/01/02 through 2/28/03 

Household Inti. Inc. 12/1/01 through 11/30/02 

AstraZenaca PLC ll/l/Ol through 10/31/02 

pharmaceutical Resources 11/1/01 through 10/31/02 

Pharmaceutical Resources lO/l/Ol through 9/30/02 

Kroger Co. 1/1/00 through 12/31/01 

Heller Financial 9/1/00 through 8/31/01 
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fiwn: Agulm^GaryJ. 

Sanb' We(»«9itey,OeoBitcr29, 20(M 

Tac Pimplnv SoM 

i>A t»c t; Rf: Ryjne fteODrxls 

You’re a bcto. 


rrom: Pirnpion, Soott 

Sent WeeJnesday, December 29, 2004 10:56 AM 
To: Agufare, Gary ]. 

Subject: R£: Phone Reotxds 


Gary, 


I bnisbed loadi ng Ifae recor ds into Access. There are too many for an Excel spreadsbeet 1 put 
the database There arc two 

tables. One conffl^Sealin^n^^maiX^u^heotn^ronbtmn^ba calls. I searched 
the "Not 800 Numbers" taWe and extracted the calls on 1 2/22/2003. These do fit in a spreadsheet 
so rvc attached it. I also created several queries sorting the data as we've talked about. If you 
need help with Access, I can either come to your office or you can stop in mine and 111 show you 
what I've come up with and we can set up some additional queries. 

Ihe data in Column I (Dialcd_Num) is the same as Column AB (1 erm_Num) except for 
international calls. 

Thanks. 

Scon 

« 



Fmn: agurre, Gary J. 

Sent: Tuesday. Oeoerrtar 28, 20(H 3:Se PM 

To; Plimpton, Soott 

SuhMcb R£: Phone Ream; 

Scott- 

There are three 6dds that would be useful to sort 
The most uqxxtaiit is Colunm I or AB, which have the same infoimatioa 
The secood would be C, whkh 1 suspect related in some way u> Francois. 
The diird is the time (H) for the day of 12/22/03. 

But, m happily take what ever you can come up wids 
Thanks. 

Gary 
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From: Plmptoo, Soott 

Sent: Tuesifay, December 28, 2(XM 3:46 PM 

To: Aguirre, J. 

Sut^ecb piwne Records 


<Jaiy, 


Fm finally gettn^ (be pfaooe records into a fonnat wbere i can sort them and do the reporting wc 
talkedabout B turned out to be more chalkoging than Imifiallythouglit it would be. They 
merged several different data sets together so the fields arc not die same throughout the data. For 
example, the fiist set is the (SOO) calls. Then there appear to be the outgoing calls. There's a set 
at the end that Fm not sure what it is. I need to ran through the source file again to see if I can 
break it apart at each different kind of call data. 

Which fieidfs) were we iooldog at reporting on? It appears that the fields vary between sets of 
data so we might need to look at a different field in each one. Fll let you know what we end up 
with. 

Thanks, 

Scott 
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fraan; KreMnan, Mart J. 

SMb Ituslar, June 30, ZOOS 2:S9m 

T : Karaon, Robot; RgUne, Gaiy J.; Bdtno, Jko; Jama; Uban A. 

S u bJeoK Pcquot 

Bob, Gary, Jim, Leban - 

Can we plan on meeting Tuesday at 1 1 to talk over where we are and need to go 
on tMs case? 


Thanks. Mark 
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from: Agubie, Gary 3. 

Sent: Tuesday, July 12, 2005 11:30 AM 

To: Knitnian, Marie 3.; Hanson, Robert 

Subject: FW: Letter to G. A^Are of 7-11-05 m/endosures 

1 

~n»x0007.POF 


Storch's follow up &om yesterday. 


From: Storch, Laurence [mattoi 
Sent: Monday, 3uly 11, 2005 6H)1 PM 
To: AgUne, G^ 3. 

Subject: FW; Letter to G. Aguine of 7-11-05 w/endosures 


www.DilworthLaw.com 

This E-Mail s inieodcd only for ihe uae ofUac ladivtdual oc cMiiy to which it is addressed, and may contain 
mionuatioa that is privileged, confidential and exempt 6om di$ck>suie under applicable law. Ilninteoded 
transmission shall oot constinite waiver of the attonKy<l>ent or any oibci privilege. If you have received 
this connunkation in error, please do not disln^t^l^^^o^ us immediately by email 
p ostmaslettSklJw orthla w.com or via tekpbos^fl^H^B^id delete the original message Unless 
expressly stated in this e-maiL nothing m (his message or any anachmcni should be construed as a digiul or 
electronic signaiure or as a legal opinion. 
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DILWORTH PaXSON LLP 

LAW OFFICES 


DlRBCrDiALNUEffiER: 


July U,200S 


Gary I. Aguiire, Esq. 

US. S«curitKS and Exchange Commission 
100 F Street, RE. 

Washington, D.C. 20549-4010 

RE; HO-9818 
Dear Mr. Aguirre: 

I am writing in resqionse to the StalTs request made during our telephone call today for 
additional infonnation about the role Irv Pollack and 1 have unddlaken in the above refcreoced 
matter. In response to your request for our retainer letters, 1 have enclosed our letter of May 9, 
2005 to Audrey Strauss, Esq., of Fried, Frank, Harris, Shriver & lacobson, LUP and ber letter to 
os of May 24, 2005. As I have previously advised you, we have been asked by Pequot Capital 
Management, Inc. to assist Fried Frank in its representalioD by independently overseeing, 
reviewing and advising with respect to docuineot producdoo. 

When we spoke today, I was asked whether Mr. Pollack and 1 felt we were in a position 
to “bind” Pequot, as a ciieoL The answer is, yes. If Pequot instructed us to do so, we coukL As 
a practical matter, 1 would expect that Fried Frank would continue to be the best point of contact 
for securing Pequot commitmeots. We do not expect that situations will arise where we would be 
called upon to articulate such commitments, certainly not without consultation with Fried Frank. 
However, were we to be asked by Pequot do so, we believe we could. 


lilt N STREET NW • SUITE 400 • WASMtNCTON DC 200S4 



‘MtHfcY Mitt, n; HARKlStUtC fA NtftUNENJ NtWTOVM EA P Mt L AD e kf M t A PA »ILMI«CTOH t)t 


Dily<Hth Paxsoa IXP 
To: Gaiyi. Agimi«,Esq. 
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Page 2 


Lawyen have served in indqteodeot roles on many mattas, including matters where 
interaction witti tgmcy staff has be« foatioe. It is Irv’s and my hope that we can wotfc to 
promote full, efficient and prompt resoiutioa of any bsoes in this matter and we look forward to 
meeting widi you at your eariiest convenience to make sure ttiat we fully understand all of the 
issues involved 


Sincerely, 



Laurence Storch 


Enclosures 

cc: Mari J. Kreitman, Esq. 

Robert B. Hanson, Esq. 

Atyeh Davis, Esq. 
Audrey Strauss, Esq. 


w/ont enclosures 
w/out enclosures 

w/out enclasures 
w/out enclosures 


67BJ.I 
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H/iutmt it .nru 
jem-vhmm ma mn.en rnsu 

«». mos 4 ;«W ia*H 

DILWOEOH PaXSON IIP 

U« OIROIf 



BMl 

Pie'S 


Uvt^iOOt 

AadInvStEBBi. Sm. 

?iBS,rtMic,Bmk,OtakmieJtttltamlXt 

OMNnrYadrnaa 

MiwY«d;NY10004 

RBi XtpraartalkaAfnMM 

Dear Ml. Sums; 

I an wiidBi 19 note (kit 7«« hsw Jtcsjnd e« &B «> egonk wift yva ia eoBOxto 
vUi T*^nm t» 3K tsqiMs fer potetfog of lecorii &«*> P««aM OvHsI Mimywe 

lai/oridsssd etitiM, 

bv ^oOiek's IM» ftc ae* vade it SSSOOO p« buz, ny ists U SSOXOO fm iem. 
Dbbsmsnts wtO sIm bs bOkd. 


Wt fcnrxid to «i(b JOB at (hsBk yM SOM igiis for (te eppajOBAyla 

Miifiyou. 



miMMrgtinq suiutDurA atmusiQ m«TUiii«uuM iruusukui* MiKoiOtMist 


niiy as nas I7t39 


PAW.OZ 
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tt*ot 

r. 3 

DB.«anB»A3MMlU 
Tst M>.Asdr«)rSlaBakE<«. 


M/it/MM u-.n m 

jtfff-w-mm »iu riDiitw mwu ( 

m. 4;44« JKWH lU 


niH 




Tl» te ooMbMi wifli Ih efiioB ad «i& ftM parthi; at Mirif «f iti 

Am|i AM ■» «f iMAlMk «|IU Ma critafar MiytoMi, ■MBOO^Md Mod «a< 
vtiauisktvmbm. W’*itwi«Mr«i<k*ii|kt««MaparaUs(«MMi)iBhptmkia«DWtL 
B«ek of tat OMM «f aanasaiBite b ynafetQy Md *iclM«lotM|jr ob^mMi to vs]<at 
iiiki«fblennkaby(cKBdtMi*at7t>)«ataaMi«iF{ta. BTntita|a«rfin,yw 
oeBtal»*>M‘«o<8ctaiaC>it>o v »t «* BBt«<ii<aBirfo n » imi t at otl l ( » , Sjaoooold 
ivtftt ftn 4bt fins piftili ftoflt ono oc imt of ikt tiiootoBAMOflof ibobk of 
nnHiwfii' t ta fl t t o o a mtatlt fttt ftttaoeo «» ot fc ooidm. itd we wBl rwitt ta 


PitMW goto Kata. 

fciftgHllfluu tiaf go loeaiao fan yso vCD ho iaM to ocortf OTA ndofPaof^lolitiad 
to pacjik aaoUe At flsa^ Mctpt u opotf to by JOB, ar tt nqoiiod <B>te ta tfipSetblt Itv. 

aafatomtaggi Ructt^tiflr t»4 PBtereSgYXtt- 

Tidt tframm b aOb^eet to taatatoioB by tMur gnty wooreaiooibto oolioc to aqr 

t at too, t^poo «neh f iiimfina . liooowt; yco win ttntio BaMt at tny wgtjd ta tad cotb. 

nil tpMoot «ai titt afyty It aotta mtaod to totb too* aMcn tot ooantoiltir 
tpo* HO be hniM by At flm. K h a ^o t t w, toeb nrrictt t lob i miil i U y Atownt ton 
Am to nAtok Ibll tpontl agpbtii atte p«ty oagr la^aaM tol • arm tfMMDt bo 
axoctOa^^ ec>tltf<$«|i i €aK8tbt f i ■ rVm w tnrt y rt 


mtaj 


HAV ti 2 lts 1708 


M6t.69 
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MUia*,— miWt Ut ilinUf 
OaHnrVMnia 




Mty24.200S 


Iiv!>DUadc.Etq. 

DUwoith Iteaoa UP 
l6l8NStiee(,NW 
Suite 400 

WMlii!igl(ia.DC 200S« 

Re: Peooo(C«i»tel Mmegement Inc 

DevMr.PoUtck 

Tbit letter coofinns our eogigenieat of you lod your fim, Dihrocth Paoion UP, to aniet 
Fried Fraak Harris Sbriver 4k facobsoo (FFHSJ) in its iqueseotalioo of Peqnot Capital Mi n ag nn e n t, 
Inc. CPeqaoO (tbe CUeot). Pequot has retained your Baa in cotmectioo with an SEC investigatioa, 
HO-^18. This agreement is eiSsctive as ofthe date your services wcR first requested in this matter. 

The scope of your firm’s represonatioii is to act as coanael in this matter to provide advice and 
oversight with respect to the doctunent productioo made on behalf of Pequot in the above-tnentkmed 
SBC investigation. 

In the course of your work, it is expected Oiat your firm will gain access to privileged attorney- 
cKent communicatioos and to attorney woik prodoct By this agreement you acknowledge and agree 
that it is impaative that work product and privil^ed materials ranuin oonfidentiaL Therefore, you 
agree to keep confidential aQ work product and privileged materials. Yon will m ai n tai n all work 
product and eonfidentUl material and other documenia, information, and the Uke actpiired or prepared 
in this engagement in a aecure place. This binder to pioua privileged m al ai a h and work product 
extends to and iacludet each and all of yov partners nd employeea at if each were a parly hereto. 
You tpne to reveal infonnaiioa to Ibeae peraons to the extent necessary for them to assisi you. 

You agree to retara to FFHSJ at the earlier of the iiMm al e ccochisioo of this msiSer or upon 
FFHSfa request all materials related to this matter, including but not limited to work prodoct and 
privileged materials, including any copies, notes sumnuries, indices, or extracts thereof, however, 
congriled or recorded. You and your pattnen or employees will not retain iny of the shove in your or 
their files or in your or their possession or crmtioL Your obligafion to maintain strict confidoitiality 
will survive Unnination of the engagement to assial FFHSJ. You will notify FFHSJ of any request or 
elToil by sny third party to obtain volimlary or involuntary diaciosare fipom you of any work product, 
privileged materials or other writiBgs, mformatian, or knowledge relating thereto. 



a Man IMH uu% rmwo 

(Ur wa • SMiwM Hn tesUu ■ tnSH • rn 



MM, MMt IMtk ttrtdr f JMtiMi Itf 
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bvPoIUck,E«q. 


May24,»X» 

Pi8«2 


Cbnget ibr your aenrkxai win i» billsd at ntM tpeed between Pe({DO( nd Ditwixdi Patton. 
Bills win be teal to Po^MdbrfMyBMBt Yoa i 0 tee that Oe oUisstioa for psyiaent of joar feet nd 
«H> e i>tes it olliintidy tad ttdeljr foe retponiChitity of feq/toL You fiofoer agree foal Rie^ Fimk, 
Hairit,SliiiyerftlaoobiooIlf ituotidMforyoarfeet^expeatetoofoiteagBgeDtenL Youwin 
keep ut advised during foe ooone of yov work on toy aoBsud dicamtuaces foil wtU ifibct yow 
tolalfoe. 

If my poctiao of foit Agroemeot it held to be void, inviiid or ofoerwite une a feiceibfcv in 
whole or in part, foe mmaining portieoi of foit Agieeraeal than remain in effiset Thn Agteemeol 
leOecti prior onl undentandiagt belawen 01 reitliag to foots mailan. 

If foe foregoing tennx are aooeptible, pletie rign below md retuin ooe copy to ot We look 
fotwod to arockiag with you. 


Verytralyyoon, 

FRIED. FRANK, HARRIS, SHRIVBR fo lAC(M3SON 


B y 

MndreySi 


Snauit 


ACCEPTED AND AGREED; 


By:_ 


-8 — 
IrvftUaekjEaq. 


Date;. 


ASanf 


NY»£469}liY2 
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From: ICrelintaa }- 

Sont: Thursday. 07, 200S 4:12 m 

To: Krettnaa Nark Agulmr, Gary 2.; Davts, Oartes; Eogst, Jxquelne D4 Bitifg, Mn; Nelder, 

Dawe; Kansoo, Robert; Tainan Uban K; Ftatbit, Herbert; Mler, Mny; Sintt^ Jarwrte H.; 9i«ar«soa 
Robert T.; Taiikel, Jasort; Van M et e r, Saeobert; Wmtw, COtelarrce; VMhertinort, Oa«Vl 
Cc Berber, Fard; MMer, Nan^ B.; Loi, iesska K. 

SlibtKt: RE:SaeuitSsyBash 


Phone 
Cell 



From: Krefttnatt, Mark J. 

Sent: Thunday, July 07, 200S 4:10 PM 

To: Aguirre, Gary J.; Oa^, Charles; Eggert, Jacquekne D.; Bchner, Jim; Fiekler, Oave; 
Hanson, Robert; Jama, Uban A.; Martin, Herbert; MMer, Amy; Smith, Janene M.; 
Swanson, Robert T.; Tamkel, Ja^; Van Meter, Stephen; Witilams, Constanoe; 
Wtthersp^, David 

Cc 8et^, Paul; MMer, Nancy B.; U>, Jessica K. 

Subject: Saturd^ Bash 

Colleagues and Friends, 

Our Second Annual Beer and Brat Pool Bash is Sunday July 1 7 from 1 
p.m. til whenever. 

I ll bring the aforementioned, other delicacies as well as kids, spouses, 
friends, significant others, Insignificant others, and feline-friendly pets (no 
dogs please) welcome. 


REDACTED 


REDACTED 


Pool is warm and sunny, chaises are in the shade. 
Look forward to seeing you all. 


Best. Mark 
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fraim Aguirre, Gary J. 

Sent: Tuesday, Juty 05, 2005 3:26 PM 
To: Hanson, Rotert 

Cc Kreibnan, Mart 3.; Eichner, Jim; Jama, Uban A. 

Subject: Audrey phom call 

Now down to 58,000 from 200,000 withheld c-mtdls for 3/22 subpoena. Looks tike 2 
months to complete [^oduction. Will set date for 4/15 subpoena next week. Worked out 
IT access issues. All e-mails going on On Site so can be searched without using 2 
databases. When production complete, we will move CDs from On Site to our database 
using a harddrive, which should make IT happy. 
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From: Aguirre, Gary J. 

Sent: TliorKtey, July 07, 2005 12:29 PM 
To: Kietman, Marie J.; Hanson, Robert 
Sul^ect: RE: PCM trading In OE atxl KF 

I understand that Nancy’s chart summarizes the volume and prices in the traditional way 
staff toedes at an insider trading case, it shows what Poquot did in relation to the maiket. 
But that leaves out two dimensions: what did Sarnberg want to do? What did Bartley 
(trader) try do? For example, Naixty’s chart shows this activity for the last wede: 


Date 

Pcquot 

volume 

Toul HF 
Volume 


60,400 

394.800 

iBIM 

lillllllllllli^ 

227.200 

7/25/2001 

73.000 

477.600 

7/26/2001 

50.000 

451,700 

7/27/2001 

10.000 

101.000 


But here’s how it looks when you throw m whil Samberg wanted to do: 


Date 




7/23/2001 


394,800 

480.400 

7/24/2001 

38,500 

227,200 

418.500 

7/25«X)1 

73.000 

477.600 

373.000 

7/26/2001 

50,000 

451,700 

302.900 

7/27/2001 

10.000 

101,000 

243.900 


So. what was the basis for Samberg's conviction to buy at this level? Must have been 
pretty convincing, right? 1 summarized that evidence in earlier memos. 

What Samberg wanted to do was tire emphasis to the SONY on June 1 5. 

Ffwm: Kreitman, Mark J. 

Sent: Wednesday, July 06, 2005 6:06 PM 
To: MWer, Nancy B. 

Cc Hanson, Robert; Aguirre, Gary J.; Aguirre, Gary J,; Aguirre, Gary J. 

Subject: RE: PCM trading in G£ and HF 
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My sentiments exactly. 

As I toW Nancy, I was in the process of doing just such a tough calc when she 
arrived with the goods. 

Many thanks. 


From: Hanson, Robert 

Sent: Wednesday, July 06, XOS 5:38 PH 

To: Miller, Naitcy Kietonan, Hark 3.; Agukre; Gary J.; Ekhiter, Jfen; Jama, Uban A. 
Subject: RE: PCM trading in GE and HF 

Thanks NarK:y. Excellent work. 


From: Miter, NaiKy B. 

Sent: Wednesday, July 06, 2005 5:33 PM 

To: Kretman, Mark J.; Hanson, Robert; Aguirre, Gary }.; Eichner, Jim; Jama, LIban A. 
Subject: PCM trading In GE and HF 

Hi. 

Anached Is a table showing PCM's trading in HF and GE as a percentage c4 volume 
arouTKl the time ol the merger. The acquisilKX) was announced on July 30. 2001 . (I'm 
assuming that when a company is shorted that this activity is inciuded in the volurne 
calculation for that day. Let me know if this is tncorrect.) 


Tharrks, 

Nancy 
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Rxmu iO'eltman, Mark J. 

S«»t; Thursday, My 14, 2005 3:30 PM 

To: Aguirre, 6^ J.; Hanson, Robert 

Cc Bdiner, Jim; ORourke, Kevin; RfceSn, Eric; Jama, Uban A. 

Subject: RE; Pequot Obstruction and FrM Fank coverup? 

Sounds like some questions for Irv and Lany, at this point. 


From: Agubre, Gary J. 

Sent: Thursday, July 14, 2005 6:59 AM 
To: Hansorv Robert 

Cc; Kreitinan, Mart J.; Eichner, Jim; ORourke, Kevin; Raxiin, Eric; Jarta, Uban A. 
Subject: Pequot Obstruction and Fried Fank ooverup? 

The privilege logs dial Fried Fraid: has recently provided, the ones I showed Bob, 
show that e-mails are being withheld &om production that are not likely 
privileged and that appear to relate to the lost or damaged backup tapes. No 
attorney sent or received these e-raaiis. Only the vaguest description of content is 
provided, much vaguer than usual. Many involve Ganti, who generated a very 
suqricious e-mail about one of the “damaged" backup tapes. Audrey was 
extremely evasive when 1 questioned her about how these documents could be 
privileged and suggested some very broad scope under Upjohn. Eric and Liban 
were also present. 

Incidentally, according CATS, there have been six subpoena enforcement 
proceedings .since December 2004: D-02$7J-<.-. D-026S4-B, vv/- 02*54 B, HO-IOI t7-B. 
NY-06749-G, .5F-026*2.C 
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Paul R. Berger 
555 13* Street, N.W. 
Washington, DC 20004 


January 11, 2007 


Barr P. Huefner 
United States Senate 
Committee On The Judiciary 
Room 224 

Senate Dirksen Office Building 
Washington, DC 20510 


Dear Mr, Huefner: 

Enclosed are my answers to questions submitted by Senators Specter and Grassley on 
December 13, 2006. 

Thank you very much for your attention. 



Paul R. Berger 
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ANSWERS TO SENATOR SPECTER’S QUESTIONS 


Thank you Chairman Specter for the opportunity to respond to your questions 
concerning the United States Securities and Exchange Commission’s investigation of 
Pequot Capital. 

1 . Were you a member of the SEC Compensation Committee in 2005? 

Answer 


I was a member of the Compensation Committee of the Division of 
Enforcement in 2005. 

a. Did you concur in the recommendation by Messrs. Hanson and 

Kreitman that Gary Aguirre receive a two-step merit increase in his 
salary? 

Answer 


Yes. This was the most common increase given to Division of Enforcement 
employees at that time. 

b. As a member of the Compensation Committee, did you review Mr. 

Aguirre’s performance evaluations? 

Answer 

Yes. 

2. Did you encourage Bob Hanson to generate a supplemental evaluation of Mr. 
Aguirre’s performance on or around August 1, 2005? Why? 


Answer 


1 asked Mr. Hanson, along with Mr. Kreitman, to consider whether they should 
include in their evaluation of Mr. Aguirre language reflecting their repeated 
criticisms of his performance. I left the decision to them, since they were closer to 
his work. 

3. In your written statement at page 15, you note that “during the summer of 
2005, Mr. Aguirre’s supervisors showed me a draft work evaluation for the 

period running through the end of April 2005 I had no problem with the 

evaluation I noted, though, that the draft evaluation did not contain any 

constructive criticism They decided that, to be fair to Mr. Aguirre, they 

should include some constructive criticism.’’ Isn’t it true that on August 1, 
2005, you ordered Mr. Hanson to generate a supplemental evaluation of Mr. 
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Aguirre’s work well after the time when you first saw the “work evaluation” 
as part of your responsibilities on the Compensation Committee? 


Answer 


I don’t recall when 1 first saw a draft evaluation for Mr. Aguirre, other than it 
was in the summer of 2005. 1 am quite confident that, as noted above, I suggested to 
Mr. Hanson and Mr. Kreitman that they consider whether to include language 
reflecting their repeated criticisms of Mr. Aguirre’s performance. My purpose in 
making this suggestion was simply to be candid with Mr. Aguirre about his 
shortcomings. I made the identical suggestion at the same time concerning another 
lawyer supervised by Mr. Hanson and Mr. Kreitman. That lawyer had no 
involvement in the Pequot investigation and has not been the subject of any adverse 
personnel action. 

4. Did you suggest that Linda Thomsen terminate Mr. Aguirre? Why? 

Answer 


I believe I first considered whether to extend Mr. Aguirre’s employment in 
mid to late August 2005. At that time the Division of Enforcement’s Administrative 
Officer notified me that Mr. Aguirre’s one-year probationary period was about to 
end. That left us with what was a business decision either to end Mr. Aguirre’s 
employment or grant him, in essence, permanent tenure in the absence of serious 
misconduct. 

I asked Mr. Kreitman and Mr. Hanson for their recommendation. They 
noted that, despite Mr. Aguirre’s talents and hard work, because of his resistance to 
supervision, refusal to work with his colleagues, unreliability, and volatile temper, it 
was unlikely that he could become a successful contributor to the work of the 
Division of Enforcement. After further discussion, 1 concurred with this 
recommendation, and Mr. Kreitman, Mr. Hanson, and 1 met with Ms. Thomsen and 
discussed it fully. 

In reaching our conclusion we considered the totality of Mr. Aguirre’s 
performance, both those aspects reflected in the recommendation of his supervisors 
to the Compensation Committee and the opinion of those same persons reflected in 
the supplemental evaluation. 


5, Was there anything untoward, unethical or illegal in your conduct with respect 
to the Pequot investigation? 

Answer 

No. All actions that I took, or declined to take, were lawful and motivated 
solely by the interests of the investing public. We investigated where the facts and 
law took us. 
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ANSWERS TO SENATOR GRASSLEY’S QUESTIONS 


Questions 


Introductory Statement 

Firing someone just after giving him a pay raise is pretty unusual. If the reasons that Gary 
Aguirre’s supervisors have given for terminating him are the true reasons, then it is hard 
to understand why he would have gotten a positive evaluation and a pay raise. Further, 
the lack of corroborating contemporaneous documentation is another questionable area. If 
Mr. Aguirre was an employee with a troubled history at the SEC it is difficult to 
understand why there is so little documentation of communications between his 
supervisors to show it. 


Answers 


Introductory Statement 

Awarding Mr. Aguirre a two-step increase at the end of July 2005 does not 
demonstrate that the reasons given for not extending Mr. Aguirre’s appointment a 
month later were not “the true reasons.” Notwithstanding Mr. Aguirre’s difficulties 
with supervision and shortcomings as a colleague, he was awarded a two-step merit 
increase to reward his hard work during the period under evaluation. 

1 did not consider whether Mr. Aguirre’s employment should be terminated 
in connection with the deliberations of the Compensation Committee nor in 
connection with the virtually contemporaneous supplemental evaluation prepared 
by Mr. Aguirre’s supervisors. I believe I first considered whether to extend Mr. 
Aguirre’s employment in mid to late August 2005. At that time the Division of 
Enforcement’s Administrative Officer notified me that Mr. Aguirre’s one-year 
probationary period was about to end. That left us with what was a business 
decision either to end Mr. Aguirre’s employment or grant bim, in essence, 
permanent tenure in the absence of serious misconduct. 

I asked Mr. Kreitman and Mr. Hanson for their recommendation. They 
noted that, despite Mr. Aguirre’s talents and hard work, because of his resistance to 
supervision, refusal to work with his colleagues, unreliability, and volatile temper, it 
was unlikely that he could become a successful contributor to the work of the 
Division of Enforcement. After further discussion, 1 concurred with this 
recommendation, and Mr. Kreitman, Mr. Hanson, and I met with Ms. Thomsen and 
discussed it fully. 


In reaching our conclusion we considered the totality of Mr. Aguirre’s 
performance, both those aspects reflected in the recommendation of his supervisors 
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to the Compensatioo Committee aod the opinion of those same persons reflected in 
the supplemental evaluation. 


As to corroborating contemporaneous documentation about Mr. Aguirre’s 
workplace issues, as early as December 2004 1 raised with Mr. Aguirre my concerns 
about his ability to respond to supervision. Mr. Aguirre acknowledged in writing 
that 1 had raised such a question. 1 responded to Mr. Aguirre and noted that he 
mis-characterized my concern as questions about his “ability to take instructions 
from a younger supervisor.” In fact, as the evidence shows, I corrected him that my 
concerns had to do with his “comfort in reporting to someone less experienced ” 

Second, the supplemental evaluation itself provides documentation for the 
concerns of Mr. Aguirre’s supervisors about his willingness to take supervision. 

Mr. Aguirre dismisses the evaluation as an attempt to paper the record to support 
his termination, but as all involved have testified, it was prepared precisely so the 
documentary record would be consistent with the verbal complaints, and it was 
prepared a month before Mr. Aguirre’s termination. 

Third, while not contemporaneous or In writing, the sworn testimony of all of 
Mr. Aguirre’s supervisors about their experiences with Mr. Aguirre provides 
compelling substantiation for the decision not to extend his employment 

In retrospect, perhaps Mr. Aguirre’s supervisors would have been in a better 
position to rebut Mr. Aguirre’s allegation had they immediately documented each of 
Mr. Aguirre’s temper tantrums; each time Mr. Aguirre left the SEC building 
because he bad become upset with his supervisors; each time Mr. Aguirre resigned; 
each time Mr. Aguirre behaved in such a hostile and abusive manner as to cause 
counsel to complain about him; each time be behaved in an inappropriate manner 
in testimony; each time he sent out subpoenas in violation of the Right to Financial 
Privacy statute; each time he demanded of counsel things that were clearly 
inconsistent with SEC policy; and each time he stopped talking to bis Assistant 
Director, and documented these events. In his testimony, Mr. Aguirre never denied 
that each of these instances occurred. 

Our failure to be more critical sooner and in writing hardly establishes that 
the grounds for terminating Mr. Aguirre were any different than what was stated at 
the time and under oath to the Committee. It should be clear to all concerned that 
there is no evidence - direct or circumstantial - that supports Mr. Aguirre’s 
allegation that he was terminated because he sought the deposition of Mr. Mack. 
That allegation rests not on evidence but only on Mr. Aguirre’s surmise. 

Question 1 

(1 ) According to documents provided by the SEC, on August 1 , 2005, the Division of 
Enforcement was to transmit the final results of the merit pay recommendations to the 
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Office of Human Resources. Emails produced by the SEC for August 1, note two 
separate conversations, one between you and Lawrence West? and another between you 
and Susan Markels. 


(a) The email between you and Ms. Markel starts with you stating: 

“Susan, I need to make another change to the merit pay schedule.” Markel responded: 

“I am on a conference call, but unless it is a typo, you may want to circulate it to all 
of the Comp Committee and Linda and see if anyone has a problem with making the 
change.” 

To which you replied: 

“Not a typo. We should talk.” 

Markel replied that she would call you. (i) What did you discuss? (ii) Was this 
concerning the August 1, 2005, re-evaluation of Mr. Aguirre? (iii) Was the “change” 
to the merit pay schedule distributed to the members of the Compensation Committee 
and Linda Thomsen as Ms. Markel proposed? (iv) Why or why not? (v) How many 
other changes did you make to the merit pay schedule? (vi) Please identify all such 
changes. 

(b) The email between you and Lawrence West (also dated August 1, 2005, but time 
stamped following you exchange with Ms. Markel) has a subject line of “your 
voicemail” and has Mr. West responding to you stating he called and you didn’t 
pick up, you responded: 

“ril talk to you tomorrow - personnel issue.” 

(i) What was the “personnel issue” you sought to discuss with Mr. West? 

(ii) Did it relate in any manner to the supplemental re-evaluation of Mr. Aguirre 
prepared on August 1, 2005? If so, please provide a detailed explanation of your 
conversations with Mr. West regarding this email. 

Answers 


(a) As far as I can recall, the email with Susan Markel had nothing to do with 
Mr. Aguirre. At some time either during the Compensation Committee meeting in 
July or thereafter, I learned that the supervisors’ written evaluation should not 
contain words such as “Highest” and “High.” Because I was told to remove that 
language before transmittal of the merit pay packages, I was trying to contact Susan 
Markel, the Division of Enforcement’s Chief Accountant and the coordinator for the 
Division’s Compensation Committee, to ask whether my changes had been 
incorporated into the written evaluations. Since Ms. Markel had charge of the final 
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packages, I wanted to make sure that the changes had been naade and were put into 
the final report. I spoke to Ms. Market and resolved that issue. 

(b) As far as I can recall the email with Mr. West had nothing to do with Mr. 
Aguirre. I believe that my email to Mr. West related to another personnel matter, 
which concerned trying to find a position for a staff lawyer who had been on 
medical leave. 

Question 2 


(2) During your time with the SEC, while you were a member of the compensation 
committee, (a) how many supplemental re-evaluations were submitted to the committee 
as part of the evaluation process? (b) How many of these reevaluations did you review? 
(c) Did these re-evaluations change the decision of the compensation committee? 

Answer 

As of the summer of 2005, the Compensation Committee procedure was fairly new. 
The committee had been in existence for three years. Although, as I testified, 
additions to evaluations entitled “supplemental evaluation” were rare, it was not 
unusual for changes (either positive or negative) to be made to an evaluation. It was 
also not unusual, after some discussion, for the Compensation Committee or the 
Director of Enforcement to change the recommendations of a particular Assistant 
Director. 


4 



447 


Judiciary Committee: Illegal Insider Trading: How Widespread is the Problem and is 
there Adequate Criminal Enforcement? 

Questions for the Hearing Record 
Questions from Senator Specter 

1. In your supervisory statement concerning Mr. Aguirre, you wrote, “Gary 
has an unmatched dedication to this case (often working well beyond normal work 
hours) and his efforts have uncovered evidence of potential insider trading and 
possible manipulative trading by the fund and its principals. He has been able to 
overcome a number of obstacles opposing counsel put in his path on the 
investigation. ... He has consistently gone the extra mile, and then some.” 

(Kreitman 9/6/06 Tr. at 154-15S, SEC 00037). Did you, indeed, believe those 
statements to be true when you signed the supervisory recommendation to the 
Compensation Committee? 

Yes, I believe that the supervisory statement I signed, covering Mr. Aguirre’s 
performance from January 18, 2005 through April 30, 2005, was accurate. I also believe 
that the statement was incomplete. Although 1 did write in the statement that Mr. Aguirre 
could work to enhance the effectiveness of his communications with his supervisors and 
co-workers, I could, and in retrospect perhaps should, have included that he had acted 
unprofessionally in dealing with other SEC attorneys. 

Also, before 1 wrote the statement I did not solicit feedback from Mr. Aguirre’s former 
supervisors about Mr. Aguirre’s performance before he began working under my 
supervision. I subsequently spoke with one of Mr. Aguirre’s former supervisors, and he 
informed me that he had significant problems in communicating with and supervising 
Mr. Aguirre. Had I solicited that information earlier, I would have included it in my 
statement. 

2. Mr. Hanson, in an August 4, 2005 email to you, while referring to a 
conversation the previous evening, Mr. Aguirre claims to have “told you that the 
decision not to take Mack’s testimony because of his powerful political connections 
was the event that triggered” Mr, Aguirre’s decision to resign from the SEC. He 
goes on to paraphrase your conversation with him in which Mr. Aguirre claims 
“you told me that Mack was ‘an industry captain,’ that he had powerful contacts, 
that Mary Jo White, Gary Lynch, and others would be representing him, that Mary 
Jo White could contact a number of powerful individuals, any of whom could call 
Linda IThomsen) about the examination.” 

a. Is there any truth to Mr. Aguirre’s version of this conversation you had 
with him on August 3, 2005? 

b. What about Mr. Aguirre’s characterization is false? 

By the time my August 3 meeting with Mr. Aguirre took place, Mr. Kreitman had 
decided it was not yet appropriate to subpoena Mr. Mack for testimony based on the lack 
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of evidence that Mr. Mack possessed material non-public information about the Heller 
merger with General Electric. Mr. Kreitman decided further factual development was 
necessary before taking the testimony of Mr. Mack. 1 have no reason to believe the 
decision had anything to do with Mr. Mack’s political connections. Until 1 read about 
them in the New York Times in June 2006, 1 did not know anything about Mr. Mack’s 
political connections, nor had I discussed his political connections with anyone at the 
Commission. 

I did know that Mr. Mack was a prominent Wall Street executive and I may well have 
used those or similar words to describe him (I have made similar statements about other 
individuals we have taken testimony from in my Enforcement group, including the head 
of Pequot, Arthur Samberg, whose testimony we took a number of times). I was 
confident Mr. Mack would retain experienced SEC counsel who could, as is not 
uncommon, attempt to communicate with my superiors (including Associate Director 
Paul Berger and Director of Enforcement Linda Thomsen). Accordingly, consistent with 
my general practice to have my superiors learn about issues in my cases from me rather 
than from outside sources, I had informed Mr. Kreitman that we were considering taking 
Mr. Mack’s testimony. 

I believe Mr. Kreitman ’s decision not to authorize Mr. Aguirre to take Mr. 

Mack’s testimony was based solely on the merits. I expressed this belief to Mr. 

Aguirre more than once, including in emails that 1 sent to him. 

Mr. Aguirre also claimed in his August 4 email that one reason for his decision to leave 
the Commission was that Mr. Kreitman was not accepting Mr. Aguirre’s proposed steps 
in the Pequot investigation, which Mr. Aguirre believed was traceable to an EEO 
complaint that he had filed. I have no reason to believe this charge against Mr. Kreitman. 
I do know that Mr. Aguirre had told me in approximately July 2005 that he had expected 
to work as a partner with Mr. Kreitman at the Commission and had been disappointed 
when that did not occur. Mr. Aguirre also told me in July that he felt he could no longer 
speak with Mr. Kreitman, which I believed would make it very difficult for Mr. Aguirre 
to function effectively under Mr. Kreitman ’s supervision. 

3. Mr. Hanson, in response to Mr. Aguirre's August 4, 200S email to you, you 
wrote, “Mack’s counsel will have ‘juice’ as 1 described last night - meaning they 
may reach out to Paul jBerger) and Linda |Thompsen] (and possibly others).” Do 
you think the mere fact that Mr. Mack’s counsel might have had ‘Juice’ was 
sufficient reason not to subpoena his testimony? Does the SEC have a different 
standard for subpoenaing the testimony of prominent individuals? 

I do not, and did not, think the fact that Mr. Mack’s counsel might have had “juice” was a 
reason not to subpoena his testimony. Moreover, in my experience, the SEC’s Division 
of Enforcement has never considered the status of an individual’s counsel in deciding 
whether to take an individual’s testimony, nor has anyone ever asked or suggested that I 
refrain from taking a person’s testimony because of his or her prominence, status, choice 
of counsel, political clout, political affiliation, or wealth. 
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I do believe that it is important in all investigations to take critical witness testimony at 
the appropriate stage of the investigation, after adequate preparation and careful planning. 
1 attempt to follow this process in every situation. 

As I tried to explain in my interviews with your staff, while it was Mr. Kreitman’s 
decision not to subpoena Mr. Mack pending further factual development, it made sense to 
me to get our “ducks in a row” before taking that testimony, considering that we were 
assessing his personal culpability. This was particularly true after Mr. Aguirre made 
inaccurate or unsubstantiated assertions about Mr. Mack, had exhibited erratic behavior 
in the workplace, and, according to a staff attorney whose judgment I highly value and 
respect, had been disorganized and unprofessional in taking the testimony in June 2005 of 
Mr. Samberg. (Parenthetically, though I was asked during the Senate Hearing to respond 
to Hilton Foster's assessment of this testimony, Mr. Foster did not attend that testimony). 

I had become increasingly concerned that Mr. Aguirre was simply interested in 
attempting to make headlines without properly gathering and objectively evaluating all of 
the necessary information before taking Mr. Mack’s testimony. 

4. On page 3 of your testimony for the December 5, 2006 Judiciary Committee 
hearing you state that “on at least one occasion the same idea [Mr. Aguirre] rejected 
dismissively when made by another attorney became an idea Mr. Aguirre later 
presented as his own.” What was that investigative idea? Why did you not raise the 
issue of Mr. Aguirre’s investigative plagiarism with my staff during your on-the- 
record interviews on September 5, 2006 and November 9, 2006? 

During the summer of 2005, Mr. Aguirre spent significant time on an issue regarding a 
subpoena he had sent requiring the production of emails from an entity formerly 
associated with Pequot. Mr. Aguirre addressed the issue with Pequot rather than the 
other entity. Another attorney suggested that it made sense not to try to sort out the legal 
obligations between the entity and Pequot, but just to require the entity to respond to the 
subpoena. I understood that Mr. Aguirre reacted angrily to this suggestion, arguing that it 
would hurt the staff’s ability to get the related entity’s cooperation later. Subsequently, 
Mr. Kreitman suggested requiring the related entity to respond to the subpoena to Mr. 
Aguirre and Mr. Aguirre responded that that had been his suggestion all along. As for 
my interviews with your staff, 1 did my best to answer the questions that were asked. 
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Judiciary Committee: Illegal Insider Trading: How Widespread is the Problem and is 
there Adequate Criminal Enforcement? 

Questions for the Hearing Record 
Questions from Senator Grassley 

(1) At the hearing before the Judiciary Committee, you testifled that there were a 
number of problems surrounding Mr. Aguirre’s ability, performance, and conduct 
while he was employed as a Senior Attorney at the SEC. One of the problems we 
have had with this matter is the lack of contemporaneous documentation that 
corroborates the negative performance of Mr. Aguirre. The only such 
documentation we have is the negative re-evaluation that was prepared by you and 
Mr. Kreitman (at the request of Mr. Berger). 

(a) Why is there such little documentation regarding the negative performance 
traits of Mr. Aguirre? 

(b) Please identify any documents that you feel corroborate the negative statements 
surround Mr. Aguirre’s performance and conduct while employed at SEC. 

(a) Mr. Aguirre was a probationary employee who could be discharged for any legally 
acceptable reason. I was not trying to create a paper trail to justify action against Mr, 
Aguirre. 1 was trying to do what was best for the Commission in dealing with an 
extremely difficult employee. 

I understood that Mr. Berger and Mr. Kreitman both had conversations with Mr. Aguirre 
about his behavior and I too spoke with Mr. Aguirre about improvements I expected from 
him. Around the time that we were considering whether to terminate Mr. Aguirre in late 
August 2005, 1 spoke to one of Mr. Aguirre’s former supervisors and found that he also 
had significant problems in communicating with and supervising Mr. Aguirre. 

At that point, based on Mr, Aguirre’s overall conduct and my belief it was unlikely to 
improve, I had no qualms about recommending that he be terminated during his 
probationary period. 

(b) The following documents directly concern Mr. Aguirre’s conduct and performance: 
(1) supplemental evaluation of Mr. Aguirre written on August 1, 2005; (2) email from 
Mr. Kreitman to Mr. Berger regarding workplace behavior problems of Mr. Aguirre 
dated August 24, 2005; (3) termination letter sent to Mr. Aguirre on September I, 2005. 
Other documents that have been provided to your staff reflect Mr. Aguirre’s difficulty or 
unwillingness to interact appropriately with his colleagues in the Division of 
Enforcement. 
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(2) What facts did the SEC learn following September 2, 2005 that led the SEC to 
believe that John Mack had gone “over the wall”. In accordance with the perquisite 
required by Mr. Kreitman, that led the SEC to take the testimony of John Mack? 

We did not learn any additional facts after September 2, 2005, that led us to believe that 
Mr. Mack had received non-public information about the merger between Heller 
Financial and General Electric (which Mr. Kreitman referred to as being “over the wall”) 
before Pequot began purchasing Heller stock on July 2, 200 1 . In fact, the opposite 
occurred. We learned that Credit Suisse First Boston was not even engaged by Heller 
until July 17, 2001, approximately two weeks after Pequot began purchasing Heller 
stock. The staff also received documents from Credit Suisse, and the documents did not 
suggest that the individuals from Credit Suisse Mr. Mack met with before he joined 
Credit Suisse on July 12, 2001, had information regarding the merger between Heller and 
General Electric. Moreover, we learned that Arthur Samberg, who made the decisions to 
purchase Heller stock, and was a friend of Mr. Mack, did not even know about Mr. Mack 
joining Credit Suisse until after it was publicly announced. Collectively these facts, 
together with the representation Credit Suisse counsel made to Mr, Aguirre in August 
2005, that the Credit Suisse CFO who met with Mr. Mack before Mr. Mack joined the 
firm did not have information on specific pending deals on which Credit Suisse was 
working, caused us to believe it was extremely unlikely that Mr. Mack had gone “over 
the wall.” 

The decision to take Mr. Mack’s testimony was made by my superiors within the 
Division of Enforcement. As I described in my written testimony to the Committee, a 
consideration in taking Mr. Mack’s testimony in Summer 2006 was the harm Mr, Aguirre 
had caused, by taking this confidential, non-public investigation public for his own 
purposes, and the need to maintain public and investor confidence in the work of the 
Division of Enforcement. 

(3) Describe in detail what steps SEC took to investigate the facts surrounding Mr. 
Mack’s investment in “Fresh Start” which later became Celiant Corporation. In 
complying with this request, include responses to the following: 

a. Did SEC determine the amount and date of Mr. Mack’s investment in Celiant 
Corporation? Please explain. 

b. Did SEC determine the amount of cash Mr. Mack received in connection with 
Andrews Corporation’s acquisition of Celiant and the date he received such cash? 
Please explain. 

c. Did SEC determine the amount of stock Mr. Mack received in connection with 
Andrews Corporation’s acquisition of Celiant? Please explain. 

d. Did the SEC determine what l^itimate benefit, if any, Pequot received in 
exchange for allowing John Mack to participate in the investment? Please explain. 
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e. Did the SEC determine whether John Mack's participation in the deal diluted 
Pequot’s profit or caused any other detriment to Pequot? Please explain. 

We were investigating potential insider trading by Pequot, including whether Mr. Mack 
had passed information to Pequot about a pending merger between Heller Financial and 
General Electric. During the investigation we learned that Mr. Mack and Mr. Samberg 
were friends, that Mr. Mack made at least two private company investments with Pequot 
during 2001, and that Mr. Mack had also invested in Pequot funds. But we were unable 
to establish that Mr. Mack had information about the Heller merger with GE before 
Pequot began purchasing Heller stock. After reviewing Pequot emails suggesting that 
Mr. Mack spoke with Pequot employees about investing in Celiant Corp. (also referred to 
as Freshstart) in the days before Pequot began purchasing Heller stock, we questioned 
Mr. Mack about his investment in Celiant during his testimony to the staff. 

(a) Mr. Mack testified that he thought he had invested $5 million in Celiant when it 
was a private company and SEC filings reflect that he did in fact purchase $5 million 
worth of Celiant stock on October 15, 2001, when Celiant was a private company. SEC 
filings reflect that Lucent Technologies and Pequot both invested in Celiant and that 
Pequot funds purchased $50 million of Celiant stock. The filings reflect that Mr. Mack 
paid the same stock price per share in Celiant as Pequot did. 

(b) , (c), (d), (e) SEC filings reflect that Celiant was acquired by Andrew Corp., a 
publicly-traded company, in February 2002. Andrew Corp. issued stock and cash to 
Celiant shareholders. Mr. Mack testified to the staff that his investment in Celiant 
doubled, and that he still owned stock in Andrew Corp. Mr. Mack further testified that 
he was able to purchase shares in Celiant because Pequot’s investment in Celiant was the 
maximum it could make in a private company. Mr. Mack testified that Celiant also 
needed more money. We did not verify the profit Mr. Mack realized or recognized on his 
Celiant purchase or the amount of stock or cash Mr. Mack received when Celiant was 
acquired by Andrew Corp. Nor did we verify the loss Mr. Mack claimed he incurred on 
the other private investment he made with Pequot in 2001. The staff did not find that 
Pequot or Lucent Technologies received any benefit because Mr. Mack was also able to 
invest in Celiant at the same price offered to Pequot, or that Mr. Mack’s purchase of 
Celiant stock caused detriment to either Pequot or to Lucent. Devoting additional 
resources to these issues would have provided little assistance in proving an insider 
trading case against Pequot or Mr. Mack given that we found no evidence that Mr. Mack 
had any information about the merger between GE and Heller before Pequot began 
purchasing Heller. 
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Judiciary Committee Hearing: Illegal Insider Trading: How Widespread is the 

Problem and is there Adequate Criminal Enforcement? 
Questions for the Hearing Record 
Questions from Senator Grassley: 


For Mr. Mark Kreitman 

Assistant Director, Enforcement Division 

U.S Securities and Exchange Commission 

( 1 ) At the hearing before the Judiciary Committee, you testified that there were a number 
of problems surrounding Mr. Aguirre’s ability, performance, and conduct while he was 
employed as a Senior Attorney at the SEC. One of the problems we have had with this 
matter is the lack of contemporaneous documentation that corroborates the negative 
perfonmnce of Mr. Aguirre. The only such documentation we have is the negative re- 
evaluation that was prepared by you and Mr. Hanson (at the request of Mr. Berger). 


(a) Why is there such little documentation regarding the negative performance traits of 
Mr. Aguirre? 

ANSWER: Mr. Aguirre was in my group for the seven months from late January through 
August 2005. I, together with his other supervisors, had a number of meetings with Mr. 
Aguirre to discuss with him problems related to his performance and conduct. Since he 
was a new member of my group, 1 was reluctant to formally document those problems 
until late in his probationary year, in the hope that he would adjust to the Commission’s 
supervisory structure and collegial working environment and that his behavioral 
difficulties would abate, particularly in light of the fact that, since a hiring freeze was in 
place, it was unlikely that I would be able to replace him if he were terminated before the 
end of his probation, which, in fact, is the current status. 

(b) Please identify any documents that you feel corroborate the negative statements 
surround Mr. Aguirre’s performance and conduct while employed at SEC. 

ANSWER: These documents have been produced to your staff, including but not limited 
to my August 24, 2005 email to Paul Berger, two August 24, 2005 emails from Mr. 
Aguirre to Mr. Hanson and myself complaining about his colleague Mr. Eichner, email 
traffic between Mr. Aguirre and Mr. O’Rourke, and Mr. Aguirre’s supplemental 
evaluation, and written termination notice. In addition, many of Mr. Aguirre’s emails 
which have been produced evidence his single-minded determination to examine Mr, 
Mack on his own time schedule without regard to standard investigative procedures, the 
absence of sufficient evidentiary basis for invocation of compulsory process, or - despite 
his inexperience working with the federal securities laws and lack of any background 
whatever in government or public service -the considered judgment of his supervisors 
based on 40 years of combined Commission and more than 50 years of combined 
government service and experience. 
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(2) During your time as an Assistant Director at the SEC, how many supplemental re- 
evaluations have you prepared? 

ANSWER: Two. 

(3) How many additional negative re-evaluations are you aware of outside of those that 
you prepared for Mr. Aguirre and Mr. Swanson? 

ANSWER: My knowledge of the evaluation process is limited to my personal 
participation in the three ratings cycles during which I have been an Assistant Director - 
one prior to the cycle in which I evaluated Mr. Aguirre, that cycle, and one subsequent. 1 
prepared negative supplemental evaluations for two employees during that time. 

(4) What facts did the SEC learn following September 2, 2005 that led the SEC to believe 
that John Mack had gone “over the wall”, in accordance with the perquisite required by 
Mr. Kreitman, that led the SEC to take the testimony of John Mack? 

ANSWER: None. The decision to take Mr. Mack’s testimony was taken (a) to ensure 
that, after all proper prerequisite document collection and examination had been 
completed and other appropriate testimony taken, all possible leads had been explored 
prior to closing the investigation, and (b) to allay at least to some degree what was 
perceived to be potential adverse impact on public confidence in the Commission’s 
oversight of the markets as a result of Mr. Aguirre’s false and misguided allegations. 
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Questions from Senator Specter: 


1. Mr. Kreitman, I’ve asked Mr. Hanson about the supervisory statement he signed 
concerning Mr. Aguirre. My staff infoims me that you have seen that narrative as 
well. My question to you is, did you concur with Mr. Hanson’s evaluation of Mr. 
Aguirre and the recommendation that Mr. Aguirre receive a merit increase? 

ANSWER: I concurred with Mr. Hanson’s evaluation of Mr. Aguirre as augmented by 
the supplemental evaluation. And, for the reasons I mentioned during my testimony and 
interviews with your and Senator Grassley’s staff, I concurred in the decision to award 
Mr. Aguirre the merit increase for his energetic work from late January through the end 
of April 2005 and to encourage him as a new employee after his troubled begimiing in 
another group. The accumulation of behavior that required Mr. Aguirre’s termination 
occurred subsequent to April. 


2. Mr. Kreitman, I understand you were Mr. Aguirre’s thesis advisor at Georgetown 
University Law School. Based upon that experience and his work at the SEC, did 
you have confidence in his writing abilities and legal acumen? 

ANSWER: Supervising Mr. Aguirre’s preparation of a law school paper did not afford 
me sufficient basis to assess his judgment (legal or otherwise), willingness to accept 
supervision within a structured institutional environment, ability to work constructively 
with colleagues, or emotional stability, all of which, rather than his legal writing ability, 
were the bases for the difficulties he encountered at the Commission. I did, however, 
form the belief that Mr. Aguirre was a smart lawyer. 


3. What, if anything, went wrong in the investigation of this very large hedge fund? 

ANSWER: The Pequot investigation was conducted in the regular way. Only Mr. 
Aguirre’s behavior went wrong. 


4. On page 15 of Mr. Aguirre’s December 5, 2006, testimony he sets forth the standard 
employed for issuance of other subpoenas he generated while at the SEC: 

“Until Mack, I merely informed my superiors who I intended to subpoena and invited 
their feedback. For example, on February 18, 2005, 1 emailed Hanson and Kreitman 
informing them of ray intention to subpoena twenty-seven individuals. Of those 
twenty-seven, seventeen were employed by PCM, five were officers of public 
companies (including the CEO and CFO of one company), and another five were 
investment bankers. In general, the person subpoenaed was suspected of giving or 
receiving material nonpublic information. Neither Kreitman nor Hanson asked why I 
had decided to issue any of the subpoenas. Neither requested that I make any factual 
showing why the witness was believed to have received or provided material 
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nonpublic information. Indeed, neither Hanson nor Kreitman even responded to my 
email.” 

If this was the typical response to Mr. Aguirre’s request to issue subpoenas, why was 
the subpoena request to John Mack any different? 


ANSWER: The proposed subpoena to Mr. Mack was different from the typical request 
to issue subpoenas because in that instance the investigation had not developed sufficient 
evidence to justify the invocation of compulsory process. But my decision to decline to 
authorize issuance of a subpoena to Mr. Mack was far from unique; to the contrary, I had 
on a number of previous occasions declined to approve staff requests to issue subpoenas 
when the evidence did not, in my judgment, so warrant. Of the five individuals 
referenced in Mr. Aguirre’s February 18, 2005 email whose testimony was in fact taken, 
three were Pequot traders, two the CEO and CFO respectively of an issuer that Mr. 
Aguirre believed passed material nonpublic information to Pequot and on the basis of 
which it traded. Thus, all five were persons who, unlike Mr. Mack, either possessed 
inside information or were thought to have possibly traded on it. Issuing subpoenas to 
persons in these circumstances is not unusual. Moreover, Mr. Aguirre had not, by this 
date, exhibited the behavior that required closer supervision over his conduct 
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Senator Specter 

Examining Enforcement of Criminal Insider Trading and 
Hedge Fund Activity 
December 5, 2006 

Questions for Eric Ribelin (Branch Chief, SEC Market Surveillance): 


I . When you spoke with my staff, you said that Mr. Aguirre was “one of the smartest, 
most tenacious, intelligent, thoughtful lawyers I had worked with in 18 years” and 
that “he was aggressively, but appropriately, pursing an investigation.” [Tr. p. 20] 
Please identify your bases for making this statement regarding Mr. Aguirre. 

Response to Question 1. 

In my eighteen years in the SEC Enforcement Division (“Division”), I’ve had the 
pleasure of working with a great many dedicated lawyers. Over the last five years, I’ve 
supervised a team of dedicated and experienced investigators. My assessment of Mr. 
Aguirre’s performance (quoted in the question above) is without qualification and is 
based on my observation and assessment of his work ethic, work product and demeanor 
while working together on the investigation that has become one of the subjects of your 
inquiry. 

Let me specifically address my comment that Mr. Aguirre was “...aggressively, but 
appropriately, pursuing an investigation [emphasis added to the original].” 1 felt it was 
important to indicate that the attempt to aggressively investigate should not be construed 
in anyway as inappropriate or unprofessional. In order to obtain the truth in the 
investigative process it is incumbent upon the investigator - always working within the 
boundaries of propriety, of course - to proceed aggressively. 


2. When my staff interviewed you in September, you said “I have seen many, many 
times where ... the staff is aggressive at the beginning, and then maybe a little less 
aggressive as time goes on.” Why do investigators become less aggressive over time? 
Does it have anything to do with resistance from supervisors like you encountered in 
the Pequot investigation? Does the SEC’s enforcement culture make it hard for 
investigators to bring cases against well-represented, prominent persons? 

Response to Question 2. 

Although investigations often become less aggressive over time due to such factors as 
pushback from opposing counsel and the effects of attrition, the roadblocks encountered 
in the Pequot investigation were of a different kind and degree. We encountered very 
aggressive tactics by opposing counsel and a troubling lack of support for an aggressive 


1 



458 


investigation by supervisors in the Division. This was the first time in my eighteen-year 
tenure that I had encountered first-hand such a confluence of events. Notwithstanding the 
exceptional difficulties presented, Mr. Aguirre, as I’ve said, continued to attempt to 
investigate with the same tenacity throughout his employment. 

Over the years, I’ve heard of a few instances of investigations that were, to the dismay 
of staff, stalled or watered-down. I don’t believe, however, that the enforcement culture 
necessarily makes it difficult to bring cases against well-represented, prominent persons. 


3. While speaking with the Committee staff, you said that “maybe reasonable minds 
could have disagreed - do we take [John Mack’s testimony] now or do we get a 
few more things before we take him.” [Tr. p. 46] But you also said that “[I]t 
seemed to come down as fait accompli, we’re not going to take his testimony.” 
[Tr. p. 46] Please tell the Committee why you felt that the decision had already 
been made, and whether you felt the decision was politically motivated. 

Response to Question 3. 

The decision not to take Mr. Mack’s testimony, or indeed to ask a few questions over 
the phone, was made away fi-om Mr. Aguirre and me and without consulting us. The 
decision which came on the heels of a series of troubling events, including the fact we 
were excluded fi'om the decision-making process, suggested forces at work beyond our 
knowledge and control. 

I believe reasonable minds could have disagreed whether we took Mr, Mack’s 
testimony at the point in time suggested by Mr. Aguirre, or at some point soon thereafter. 
However, after my discussions with Mr. Hanson and Mr. Kreitman - after the decision 
came down not to question Mr. Mack - 1 never had the sense they intended to move in 
that direction. Indeed, Mr. Hanson never responded to the suggestion that we simply call 
up Mr. Mack - a compromise that presumably would have alleviated the concern he 
articulated to me. And Mr. Kreitman suggested an exercise ih futility when he indicated 
we needed to determine whether Mr. Mack was over-the-wall. 

Furthermore, the case seemed to proceed in a halting and unproductive manner after 
the firing of Mr. Aguirre. My September 8, 2005 e-mail [Exhibit 9; SEC Bate’s stamp 
000851] to Mr. Hanson in wWch I asked why they were “fixated” on whether the size of 
the trading was “aberrational,” captured some of my fiustration. I was also concerned 
that something untoward had happened, and may have been happening at the point I 
e-mailed him shortly after on that same evening and said I had “serious misgivings” 
about the investigation and that “something smells rotten.” Events prior to the decision 
not to question Mr. Mack, and indeed, how the investigation unfolded after the firing of 
Mr. Aguirre informed my suspicion that the decision had been a foregone conclusion. 

What drove the decision not to take Mr. Mack’s testimony, or to ask a few questions 
over the phone? I don’t know. Who ultimately made the decision and was it politically 
motivated? Again, I don’t know. I only have a few pieces of the puzzle, because I was 
kept out of the loop. Notwithstanding flie great deal of time my staff and I dedicated to 
this matter, I was excluded Irom the decision-making process. 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON. D.C. 20S4S 


BY HAND DELIVERY 

January 12, 2007 

Mr. Barr Huefaer 
Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Huefner: 

I am responding to several questions I received from Senators Arlen Specter and 
Charles Grassley related to the December 5, 2006 hearing on “Examining Enforcement 
of Criminal Insider Trading and Hedge Fund Activity." I am enclosing those responses, 
as well as a written statement, all of which I request be made a part of the hearing 
record. 

As requested, 1 am sending my response to those questions to your attention, and have 
also sent an electronic version to you at Barr Huetner@Judiciarv-rep.senate.gov . 

If you have questions or need to contact me, I can be reached at 202/551-6037. 

Sincerely, 

Walter Stachnik 
Inspector General 

Securities and Exchange Commission 
Attachments 

cc: The Honorable Arlen J. Specter, Ranking Member, Committee on the Judiciary 

The Honorable Charles Grassley, Ranking Member, Committee on Finance 
The Honorable Patrick J. Leahy, Chairman, Committee on the Judiciary 
The Honorable Max Baucus, Chairman, Committee on Finance 
Jane Cobb, SEC Office of Legislative Affairs 
Peter Uhlmann, SEC Office of the Chairman 
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Statement of SEC Inspector Genera! Walter Stachnik 
“Examining Enforcement of Criminal Insider Trading and 
Hedge Fund Activity” 

Hearing on December 5, 2006 

I am pleased to provide this statement and to respond to the questions posed as a 
follow-up to the Senate Judiciary Committee hearing on December 5, 2006, on the 
subject of “Examining Enforcement of Criminal Insider Trading and Hedge Fund 
Activity.” 

The Securities and Exchange Commission (SEC) Office of Inspector General 
(OIG) is responsible for investigating allegations of misconduct by SEC staff or 
contractors. It is important that all SEC personnel conduct themselves professionally, 
impartially and objectively and that their official actions reflect the merits before them. 
To that end, the OIG thoroughly investigates allegations of misconduct by Commission 
staff and does so independently and impartially. 

During my tenure as Inspector General, I have served six Chairmen, including 
members of both political parties. The OIG has conducted investigations of 
Commissioners, senior executives and officers, and division and office heads. We 
approached these investigations objectively and on the merits, regardless of the 
individuals involved. Based on our investigations, senior officials and managers have 
been terminated, or resigned or retired, or have been reassigned or reprimanded. 

Allegations of political influence have been raised regarding the Division of 
Enforcmenf s (Enforcement’s) investigation of the hedge fund Pequot Capital 
Management (PCM). A former Enforcement attorney, Gary J. Aguirre, alleged that a 
suspected tipper received preferential treatment because of political considerations and 
that the former attorney was terminated in retaliation for complaining about the alleged 
preferential treatment. The OIG investigated those allegations and found them to be 
unsubstantiated. 

As Inspector General, I recognize my duty to report to Congress and respect the 
oversight of the Senate in this matter. 1 have cooperated fully with the Committees by: 
responding as quickly as possible to requests for documents and information; obtaining 
authorization from the Commission to disclose non-public materials to the Committees; 
authorizing OIG staff to be interviewed by Committee staff; appearing before the 
Judiciary Committee on December 5, 2006; and cooperating fully and timely with the 
Government Accountability Office evaluations requested by the Senate. 

Mr. Aguirre’s initial letter to SEC Chairman Christopher Cox raised serious 
allegations of misconduct by senior SEC officials, and the OIG opened an investigation 
promptly upon receiving that letter. We subsequently expanded the scope of the 
investigation when we received a second letter from Mr. Aguirre to Chairman Cox. We 
conducted the investigation in good faith, following professional standards and 
guidelines. I assigned a senior attorney to investigate the matter. She was not subject to 
any extraneous pressure or influence and conducted the investigation independently and 
impartially. Moreover, this attorney’s work was reviewed both by me and the Counsel to 
the Inspector General, who has extensive experience in conducting internal 
investigations. 
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Although reasonable people can disagree on methods and evidence, I believed the 
initial investigation of Mr. Aguirre's allegations was professional and independent.* At 
the time, I thought we knew enough about Mr. Aguirre’s allegations from his two letters 
to Chairman Cox to investigate them. In hindsight, however, I realize I should not have 
relied so heavily on the two letters to identify Mr. Aguirre’s concerns and that it would 
have been better for us to interview him. I am responsible for the decision to close the 
initial investigation without interviewing Mr. Aguirre. 

As a result of new allegations and information and the concerns expressed by 
Senators Specter and Grassley about shortcomings in our initial investigation, and at the 
request of Chairman Cox, 1 decided to reopen the investigation. Neither I nor the OIG is 
infallible. We take seriously the concents expressed during the oversight process and 
will rectify any errors or omissions made in the initial investigation. I have made the 
reopened investigation a matter of priority. The current investigative approach is very 
comprehensive, and the OIG is dedicating significant resources to it. We will examine all 
of the evidence objectively and thoroughly, and we will decide whether the evidence 
warrants referral of the matter, without regard to outside influences. 

The OIG subpoenaed documents from Mr. Aguirre in the reopened investigation 
because he would not voluntarily produce relevant documents and we could not obtain 
them from other sources. We must ensure that we have all of the relevant information 
needed to conduct a thorough investigation of Mr. Aguirre’s allegations. The subpoena 
was in no way punitive or retaliatory. Rather, we took this action as a last resort, after 
numerous attempts to obtain the information on a voluntary basis. Although Mr. Aguirre 
wrote a 42-page letter, with attachments, to Senator Shelby on August 21, 2006, he 
refused to provide that or any other documentary or testimonial information to the OIG 
on a voluntary basis. Only after the Department of Justice filed the subpoena 
enforcement action on the OIG’s behalf did Mr. Aguirre provide us with his letter to 
Senator Shelby, with the attached documents. 

1 am pleased to report that we recently reached a settlement with Mr. Aguirre that 
we believe will meet the needs of the OIG and accommodate the interests of Mr. Aguirre 
and the Senate. Under this settlement, Mr. Aguirre is not required to produce copies of 
his communications with the Senate Committees, but only pre-existing materials that 
support his allegations regarding the PCM investigation and his termination. As a 
consequence, the document production required by the settlement will not intrude upon 
any communications Mr. Aguirre may have had with the Senate Committees. 


' The initial investigation led to an OIG audit of Enforcement’s general compliance with performance 
management procedures. Preliminary results of that audit indicate that Enforcement: (1) did not 
consistently perform parts of the performance appraisal process, especially for new, reassigned and detailed 
staff; and (2) failed to retain performance documentation for the required time. We also found that the 
SEC'S written policies and procedures did not provide adequate guidance regarding the performance 
management process. We are recommending that Enforcement ensure its supervisors adhere to the 
required process and that the Office of Human Resources (OHR) improve its written guidance and provide 
additional training. Enforcement and OHR management have preliminarily indicated that they recognize 
the need for improvement in these areas and plan to take the necessary corrective actions. 
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Responses of SEC Inspector General Walter Stachnik 
to Questions from Senator Specter 
“Examining Enforcement of Criminal Insider Trading and 
Hedge Fund Activity” 

Hearing on December 5, 2006 

1. Has your staff interviewed John Mack to ascertain whether he personally 
exerted any political influence to dissuade SEC managers within the 
Enforcement Division from seeking his testimony? Why not? 

In order to protect the confidentiality and integrity of the Securities and Exchange 
Commission (SEC) Office of Inspector General’s (OlG's) open investigation into 
allegations made by former Division of Enforcement (Enforcement) attorney Gary J. 
Aguirre, it is not appropriate for me to detail publicly the steps of an investigation that 
is still in progress. I can assure the Senate Judiciary Committee that we are 
performing a thorough investigation into Mr. Aguirre’s allegations, including the 
allegation that John Mack exerted political influence to dissuade SEC Enforcement 
managers from taking his testimony. 

2. On average, how many investigations does the SEC Office of Inspector General 
conclude in a year? 

During the last five fiscal years (2002 through 2006), the OIG completed an average 
of approximately 22 investigations per fiscal year. 

a. On average, how many tips or complaints does your office receive annually? 

During the last five fiscal years (2002 through 2006), the OIG received an average of 
approximately 100 complaints per fiscal year, including complaints from both 
internal and external sources. 

b. Do you have sufficient staff to investigate all of the serious allegations of 
misconduct that come to your attention? 

The OIG’s investigations section is currently understaffed. We have expended, and 
continue to expend, a significant amount of resources on the investigation of Mr. 
Aguirre’s allegations and responding to the inquiries of the Senate Judiciary and 
Finance Committees. In order to ensure that all serious allegations of misconduct are 
thoroughly investigated, I am currently exploring several alternatives, including 
having other Offices of Inspector General perform investigations, obtaining 
temporary assistance through contracts or details, and using OIG auditors to provide 
investigative support. If there appears to be a continued need for additional 
investigative resources, I will request additional staff Irom the SEC Chairman. 

I appreciate the concern that the OIG have sufficient resources to perform its 
investigative function. 
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Responses of SEC inspector General Walter Stachnik 
to Questions from Senator Grassley 
“Examining Enforcement of Criminal Insider Trading and 
Hedge Fund Activity” 

Hearing on December S, 2006 


(1) During the course of our investigation, it appears to me that your office does 
not operate as independently of the SEC as it should. For instance: 

• One of your staff spent 8 years in the SEC Office of General Counsel prior to 
joining the SEC Office of Inspector General (SEC/OIG). 

• Emails and notes show early consultation on the Aguirre investigation between 
SEC Office of the General Counsel and the former attorney from that office on 
your staff. The General Counsel’s Office told your staff that they “suspect 
nothing there” and that Aguirre had filed an EEO complaint, which isn’t really 
relevant to his allegations of preferential treatment for John Mack. 

• Records show that you, the Inspector General, were forwarding internal OIG 
emails about Mr. Aguirre to SEC officials outside the IG’s office including at least 
one who was also a subject in your Aguirre investigation; Linda Thom[|sen, the 
Director of the Enforcement Division. 

(a) Why did you forward internal emails related to Mr. Aguirre to non-OIG 
staff? 

On the evening of June 28, 2006, the Securities and Exchange Commission (SEC) 
Office of Information Technology (OIT) informed the SEC’s Office of Inspector General 
(OIG) that someone in the Chainnan’s Office had noticed that former Division of 
Enforcement (Enforcement) attorney Gary J. Aguirre was still registered in the 
computerized Outlook address book, raising a question as to whether his computer 
privileges were properly terminated at the time of his departure from the Commission. 

See documents numbered 000592-93. Early the following morning, Mary Beth Sullivan, 
Counsel to the Inspector General and Associate Inspector General for Investigations 
(AIGI), informed me and others within OIG of this development, identifying two issues: 
(1) whether the account had been used after Mr. Aguirre’s departure; and (2) why the 
account had not been cancelled. Id. 

I forwarded the information provided by Ms. Sullivan and OIT to Anil Abraham, 
Counsel to the Chairman; Richard Humes, Associate General Counsel for Litigation and 
Administrative Practice; Walter Ricciardi, Deputy Director of the Division of 
Enforcement; and Linda Thomsen, Director of the Division of Enforcement. I did so 
because, in my view, the security concern was potentially serious enough to warrant the 
immediate attention of senior personnel in these offices and division. Later that same 
day, OIT advised that Mr. Aguirre’s account had been “disabled” since December 2005. 
See documents numbered 000616-17 and 000621-22. Subsequently, OIT informed Ms. 
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Sullivan and others that Enforcement, in consultation with the Office of General Counsel 
(OGC), had taken steps to disable the account in connection with Mr. Aguirre’s 
termination. See documents numbered 000059-62. 

Please note that, at the time I forwarded the emails in question, the OIG had no 
pending investigation concerning Mr. Aguirre’s allegations, having concluded its initial 
investigation on November 29, 2005. 

(b) Have you done so on other occasions? If so, please identify those instances 
and explain. 

On the morning of June 29, 2006, 1 forwarded to Messrs. Abraham, Humes, and 
Ricciardi and Ms. Thomsen an email from Ms. Sullivan to me and other OIG staff, 
forwarding additional information from OIT indicating that Mr. Aguirre’s email account 
had been disabled in December 2005. See documents numbered 000616-17 and 000621- 
22. 1 forwarded this email to Messrs. Abraham, Humes, and Ricciardi and Ms. Thomsen 
because it contained information relevant to the security concern raised in the emails I 
had forwarded to them earlier that morning. 

Other than the instances described above, I recall no other occasions on which I 
forwarded internal emails related to Mr. Aguirre to non-OIG staff. 

(c) In light of all this, why should we believe that your office is independent from 
the SEC and able to conduct investigations without undue influence? 

The OIG is organizationally independent of SEC management, its staff are 
personally independent, and its investigations are not subject to undue influence. 

During my tenure as SEC Inspector General, the OIG has investigated 
Commissioners and Chairmen, as well as members of senior management. Since 1989, 
our investigations have led to numerous terminations, retirements or resignations, some 
involving senior executives. We have also on occasion referred matters involving senior 
executives to the Department of Justice or other appropriate entities. The OIG is not 
hesitant to investigate senior managers, and we conduct our investigations on the merits. 

I am not aware of any attempt by SEC management to influence improperly any 
investigation during my tenure. In my experience, the agency takes our investigative 
results seriously and generally acts on them. 

To address some of the specific concerns raised in question (1), the OIG is 
independent of the SEC’s OGC. One of the OIG’s Associate Counsels, Kelly Andrews, 
worked in OGC from April 1998 through July 2005. Since July 2005, while Ms. 
Andrews has been with the OIG under my direct supervision, she has conducted fair, 
objective and independent investigations. No one from OGC has interfered with or 
influenced Ms. Andrews in conducting any of the investigations assigned to her, 
including the investigation of Mr. Aguirre’s allegations. Moreover, Ms. Andrews did not 
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have the authority to close the investigation of Mr. Aguirre’s allegations without my 
approval and the concurrence of another OIG attorney. 

The SEC Chairman’s Office forwarded Mr. Aguirre’s September 2, 2005 letter to 
Chairman Christopher Cox to the OIG on or about September 30, 2005. OGC had also 
received Mr. Aguirre’s correspondence. On October 6, 2005, Richard Humes and 
Samuel Forstcin of OGC spoke briefly with Ms. Andrews. They indicated that they 
planned to respond to Mr. Aguirre’s letter and provided Ms. Andrews with some 
background infonnation. My staff informed Mr. Humes and Mr. Forstein that the OIG 
would conduct an investigation of Mr. Aguirre’s allegations. They requested that the 
OIG inform them of the outcome of the investigation. 

Subsequently, on October 12, 2005, Mr. Forstein contacted Ms. Andrews and 
informed her that Mr. Aguirre had sent a second letter to Chairman Cox, dated October 
11, 2005, that made additional allegations. Ms. Andrews then obtained a copy of Mr. 
Aguirre’s October 11, 2005 letter, and the OIG expanded the scope of its investigation to 
include the allegations contained in that letter. Neither Ms. Andrews, nor anyone else in 
the OIG, had any further communications with OGC about the investigation of Mr. 
Aguirre’s allegations until we closed the investigation on November 29, 2005. At that 
time, Ms. Andrews contacted Mr. Humes at my direction to notify him that the OIG had 
closed its investigation of Mr. Aguirre’s allegations. 

The communications described above constitute the extent of the OIG’s contacts 
with OGC regarding the OIG’s initial investigation of Mr. Aguirre’s allegations. Our 
files contain no emails that “show early consultation” regarding that initial investigation 
between my staff and OGC. Moreover, the OIG chose promptly to open an investigation 
notwithstanding any comments or opinions expressed by OGC attorneys concerning the 
merits of Mr. Aguirre’s allegations. I believe that my staffs limited contacts with OGC 
regarding our initial investigation of Mr. Aguirre’s allegations were entirely appropriate 
and consistent with the independence of my Office. There is no evidence that any OGC 
attorney interfered with or exerted undue influence on our investigation. 

(d) What role does the Office of General Counsel (OGC) play in providing 

advice and guidance to the OIG? 

The OIG operates independently of OGC and has its own Counsel. The Counsel 
and the two Associate Counsels report directly to me and provide the OIG with 
independent legal advice and guidance. 

From time to time, my staff or I may ask OGC attorneys for information or for 
their opinion or interpretation of a matter, particularly in legal areas that fall within the 
expertise of OGC attorneys, such as the Commission’s rules concerning the disclosure of 
non-public information to persons outside the Commission. While my staff and I will 
consider OGC’s views or opinions, we are not bound by them and make independent 
decisions. 
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(e) Is advice from OGC solicited by SEC/OIG? 

See my response to question 1(d). 

(1) If so, please provide detailed examples and explanations why the SEC/OIG 

has solicited such advice over the past 2 years. 

During the past two years, my staff solicited comments from OGC about the 
action memoranda through which the OIG sought Commission authorization to share 
non-public information with the Senate Finance and Judiciary Committees in the context 
of the Aguirre matter. The OGC attorneys are more familiar with the Commission’s rules 
regarding disclosure of non-public information to persons outside the Commission. The 
OIG accordingly sought their input to facilitate the disclosures sought by the Committees. 

In addition, the OIG has recently consulted with OGC attorneys in connection 
with OIG documents that are at issue in ongoing Freedom of Information Act (FOIA) 
litigation involving Mr. Aguirre. OGC is representing the Commission in this litigation 
and has requested information from the OIG in connection with that representation. 

(2) The SEC/OIG’s website states that the “Office’s primary functions are to 
I) perform audits of Commission operations, programs, activities, functions, and 
organizations, and 2) conduct investigations of alleged staff (and contractor) 
misconduct.” [Footnote omitted.] However, in transcribed interviews with a 
member of your staff, my staff was told, “we don’t second-guess management 
decisions and we don’t necessarily look at every unlawful allegation.” [Footnote 
omitted.) Further the testimony stated, “That’s not something we normally look at. 
We don’t second-guess why employees are terminated.” [Footnote omitted.] 

The allegations presented to Chairman Cox, by Mr. Aguirre, in his letters dated 
September 2, 2005, and October 11, 2005, outline serious charges that his 
termination from the SEC was improper and related to his continued efforts to 
pursue an investigation. I have a hard time reconciling these statements against 
your core mission outlined on your website. How can an Inspector General say his 
office “Conducts investigations of staff misconduct” and at the same time have 
employees stating the staff of the OIG does not second-guess management decisions 
and does not look at every unlawful allegation? 

Mr. Stachnik, in light of this testimony from your staff please respond to the 
following; 

(a) How do you reconcile these statements? Does the testimony of your staff 
represent the policy of the entire SEC/OIG? 

I have not been afforded the opportunity to review the transcripts of my staffs 
interviews and am therefore unable to review the context in which my staffs statements 
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were made.' Nonetheless, as explained below, 1 believe that the statements quoted in 
question (2) do reflect the policy of the OIG and are consistent with the description of the 
OIG’s mission on its website. 

During its investigation into Mr. Aguirre’s allegations, the OIG investigated 
whether management decisions were made for improper or unlawful reasons, but did not 
otherwise second-guess the merits of those decisions. For example, the OIG found 
insufficient evidence that Mr. Aguirre was terminated for complaining about the alleged 
preferential treatment of John Mack, instead finding evidence that he was terminated for 
other legitimate management reasons. The OIG did not conduct further inquiry into the 
merits of those legitimate management reasons or whether another management decision 
would have been more reasonable. I do not believe that it would be appropriate for the 
OIG, absent evidence of misconduct, to substitute its own views for those of 
management, or to second-guess or interfere with decisions made for legitimate, lawful 
reasons. As we make clear to complainants to the OIG, the OIG is not an appellate body 
and does not review the merits of agency decisions in the absence of abuse of authority or 
other misconduct. 

Ms. Andrews has informed me that she indicated in her interview with Senate 
Committee staff that the OIG did not second-guess management’s decision to terminate 
Mr. Aguirre, a probationary employee, once it found insufficient evidence that he was 
terminated for complaining about the preferential treatment of Mr. Mack, as Mr. Aguirre 
alleged. This statement accurately reflects of the application of OIG policy in this 
instance. 

The statement that the OIG does not “necessarily look at every unlawful 
allegation” is also correct. While the OIG reviews all allegations that come to its 
attention to determine what action, if any, is warranted, many of the allegations that the 
OIG receives are outside its jurisdiction and are referred to other offices or agencies. For 
example, the OIG does not investigate allegations of unlawful race, sex or age 
discrimination and refers those allegations to the SEC’s Office of Equal Employment 
Opportunity (OEEO). Thus, if Mr. Aguirre was alleging that he was terminated because 
of his age, the OEEO, not the OIG, would have Jurisdiction to investigate that allegation. 

Ms. Andrews has told me that her statement that the OIG does not “necessarily 
look at every unlawful allegation” was made in the context of explaining that not all 
allegations received are within the OIO’s jurisdiction. In fact, Ms. Andrews informed me 
that she specifically explained to Committee staff that if Mr. Aguirre were alleging that 
he was terminated because of his age, the OEEO, not the OIG, would have jurisdiction to 
investigate that allegation. Given the context in which Ms. Andrews told me her 
statement was made, it accurately reflects the OIG’s policy. 


' After receiving these questions, I sent an email to a Senate Finance Committee staff member requesting 
copies of the transcripts of ray staffs interviews to assist me in responding to your questions. I again made 
this request in a meeting with another Senate Finance Committee staff member on December 19, 2006. To 
date, I have not been provided the requested transcripts. 
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(b) How does the SEC/OIG conduct its core mission of investigating alleged staff 
misconduct without second-guessing the decisions made by management? 

As 1 explained in my answer to question 2(a), the OIG investigates allegations of 
staff misconduct by gathering evidence to determine whether statutes, rules and 
regulations may have been violated, or whether other misconduct occurred. The OIG 
does not review management decisions to determine whether the OIG might have reached 
a different decision. 

(c) If the SEC/OIG doesn’t necessarily look at every unlawful allegation how 
does the SEC/OIG decide which cases to pursue? What happens to cases that 
are not pursued? 

The OIG investigative staff review every allegation received by the OIG. Based 
upon a number of relevant factors, the OIG investigative staff decide whether to: (1) 
open an investigation; (2) open a preliminary inquiry (something less than a full 
investigation); (3) refer the matter to the OIG audit staff; (4) refer the allegation to 
another office or agency with jurisdiction over the matter; or (5) take no action. 
Allegations that are not pursued by the OIG are, where appropriate, referred to another 
office or agency. If a decision is made that no action or referral is warranted, the 
incoming complaint is retained in a miscellaneous complaints file for the required time 
period. 

(3) The Privacy Act of 1974 was often cited during the transcribed interviews 
with your staff as a reason why the SEC/OIG chooses to interview subjects of an 
investigation prior to interviewing any complainant that brings forth allegations of 
waste, fraud, abuse, or mismanagement at SEC. More specifically, your staff stated, 
“There is a provision of the Privacy Act that requires you to elicit information from 
the subjects first.” [Footnote omitted.] 

It is my understanding that your staff was referring to section (e)(2) of the Privacy 
Act of 1974 [footnote omitted] which states, 

(e) Agency Requirements 

“Each agency that maintains a system of records shall— 

(2) collect information to the greatest extent practicable directly from the 
subject individual when the information may result in adverse determinations 
about an individual’s rights, benefits, and privileges under Federal programs.” 

This language does not explicitly require that the subject of misconduct or 
mismanagement allegations be interviewed before a complainant is interviewed. It 
merely requires that information in agency records be gathered directly from the 
subject of those records “to the greatest extent possible.” Mr. Aguirre and his 
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supervisors were all the subject of records gathered by your office during the course 
of its investigation, so it is unclear how the provision you cite would require you to 
treat Mr. Aguirre any differently than bis supervisors. If appears nothing in this 
section of the Privacy Act expressly prohibits the Office of the Inspector General 
from obtaining information from a complainant such as Mr. Aguirre. 

(a) Please provide a detailed explanation as to how the Privacy Act requires the 
SEC/OIG to interview the subjects of an investigation (including criminal 
investigations) first, before gathering facts from all relevant sources, including a 
complainant. 

It is my understanding, based upon the advice of OIG Counsel, that Section (e)(2) 
of the Privacy Act of 1974 requires the OIG, in non-criminal cases, ^ to obtain information 
from the subjects of the investigation first before going to other sources to the greatest 
extent practicable. As I understand this provision and how it has been interpreted in 
administrative investigations, the OIG should interview the subject(s) of the investigation 
first before going to any other sources, including the complainant, to the greatest extent 
practicable. In its initial investigation of Mr. Aguirre’s allegations, the OIG determined 
that it had sufficient information from Mr. Aguirre’s letters to allow it to interview the 
subjects first before interviewing other witnesses, including Mr. Aguirre. Further, as Mr. 
Aguirre was not a subject of the OlG’s investigation, Section (e)(2) of the Privacy Act 
did not require us to interview or obtain information from Mr. Aguirre before obtaining 
information from other sources. 

While I have not had an opportunity to review the transcript of Ms. Sullivan’s 
interview, she told me that she informed Committee staff several times during the 
interview that the Privacy Act provision in question was not an absolute requirement, but 
contained qualifying language, i.e., “to the greatest extent practicable.” Ms. Sullivan also 
said she provided Committee staff with an example of an investigation in which the OIG 
did not interview the subject first because is was not practical to do so under the 
circumstances of that case. 

(b) In complying with this request please provide a list of authorities and cite 
any outside legal opinions used to formulate this position. 

The position that I described in my answer to question 3(a) is based upon the 
following legal authorities: Dang v. Smithsonian Institution, 943 F. Supp. 69 (D.D.C. 
1996); Waters v. Thornburgh, 888 F.2d 870 (D.C. Cir. 1989), rev’don other grounds. 
Doe V. Chao, 540 U.S. 614 (2004); and Joseph V. Kaplan & John P. Mahoney, Reckless 
Disregard: Intentional and Willful Violations of the Privacy Act 's Investigatory 
Requirements, The Federal Lawyer 38 (May 1997) (copy attached). 


^ The OIG is exempt from Section (e)(2) of the Privacy Act when investigating violations of criminal 
statutes. See 71 Fed. Reg. 31,230, 31,232 (June 1, 2006); 55 Fed. Reg. 1744, 1746 (Jan. 18, 1990). 
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(4) On August 14, 2006, your office served a subpoena duces tecum upon Mr. 
Aguirre. This subpoena requested, among other things, confidential 
communications between Mr. Aguirre and the Senate Finance Committee and the 
Senate Judiciary Committee. On November 3, 2006, the Department of Justice filed 
a Motion to Show Cause [footnote omitted| on your behalf in the U.S. District Court 
for the District of Columbia. This motion[] sought enforcement of the subpoena 
your office sent to Mr. Aguirre. At the December 3, 2006, Judiciary Hearing you 
testified regarding the subpoena that you were “advised by the Department of 
Justice not to comment on that.” As a follow-up to your response at the hearing 
please answer the following: 

(a) Who specifically at the Department of Justice advised you not to speak to 
Congress regarding the subpoena to Mr. Aguirre? 

My testimony at the Judiciary Committee Hearing on December 5, 2006, requires 
some clarification. The Department of Justice (Department) did not advise me “not to 
speak to Congress regarding the subpoena to Mr. Aguirre,” but rather to refrain from 
commenting publicly on the pending litigation, which I understood to encompass 
discussions concerning settlement. Attorneys in the Federal Programs Branch of the 
Department’s Civil Division have also told us that this advice is consistent with the 
Department’s standard instruction to client agencies not to comment publicly on pending 
litigation. This was what I intended to convey during my testimony at the December 5, 
2006 hearing, and I apologize if there was any confusion in that regard. 

(b) When were you advised not to speak about the subpoena? 

On or about November 21, 2006, attorneys in the Federal Programs Branch 
advised the OIG not to comment publicly on the pending litigation seeking to enforce the 
subpoena to Mr. Aguirre. 

(c) Please provide a list of all individuals who provided advice and counsel to 
you and your office regarding the issuance of the subpoena to Mr. Aguirre. In 
responding to this request please provide a list of names, the employer of that 
individual, the date of the advice, and in the event of a meeting, provide the list 
of all meeting participants. 

I discussed the possibility of issuing a subpoena to Mr. Aguirre with Mary Beth 
Sullivan, Counsel to the Inspector General and AlGl, and Kelly Andrews, Associate 
Counsel, shortly after the OIG reopened its investigation into Mr. Aguirre’s allegations. 

On July 27, 2006, 1 met with Ms, Sullivan, Ms. Andrews, Nelson Egbert, Deputy 
Inspector General, and Richard Woodford, Associate Counsel. During that meeting, we 
discussed, among other matters, the possibility of issuing a subpoena duces tecum to Mr. 
Aguirre if he refused to provide information to us voluntarily and if we were unable to 
obtain the required information from another source. 
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In addition, Ms. Sullivan had a brief conversation with an attorney in the Federal 
Programs Branch of the Department of Justice’s Civil Division on August 10, 2006. The 
purpose of this conversation, however, was not to obtain advice regarding the issuance of 
the subpoena to Mr. Aguirre. Rather, Ms. Sullivan contacted the Department to discuss 
what might happen if the OIG needed to have the subpoena enforced in court. 
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Reckless Disregards 

Intentional and Willful 
Violations of the Privacy Act’s j 

Investigatory Requirements 


By Joseph V. Kaplan & John P. Mahoney 


I 


an important 
case chat strength- 
ens the individual 


In a case that serves as a strong vake*up call to 
federal agencies, the V.S» District Court fsr the 
District of Columbia recently ruled in Dong v, 
Smithsonian Institutionf that a federal agency 
was liable for damages to reputation and 


third parties, outside the 
agency, and questioned 
them about Ms. Dong's 


attorneys fees for recklessly disregarding often- her tepu 


. of federal employ- 
ees, Judge Gladys Kessler 
of the U.S, District Court 
-for Che District of Cdumbia 
ruled in Dong v. Smithso- 
nian Institutior^ that the 
Smithsonian Institution act- 
ed with reckless disregard 
for the Privacy Act rights of 
its more than 4,000 federal 
civil service employees 

when it violated the Privacy Act rights of Margaret Dong 
in the way that the Smithsonian conducted an investiga- 
tion into alleged |ob misconduct This case concerned the 
often-ignored requirement in section 552a(e)(2) of the Pri- 
vacy Aa, which requires that agencies must, when con- 
ducting investigations into alleged employee misconduct, 
gather information from the inchvldual first "to the greatest 
extent practicable.”^ In the Dong case, one of Ms. Dong's 
supervisors heard a rumor of misconduct — that Ms. 
Dong had taken an unauthorized trip for the agency — 
the .supervisor did nert; approach Ms. Dong for fear of up- 
setting her. Rather, Smithsonian supervisors contact^ 


Ignored provisions of the Privacy Act by 
improperly conducting an investigation into 
allegations of employee misconduct* Agencies 
have obligations under the Privacy Act when 
conducting employee inve^igations. The Dong 
case serves as an example of the consequences of 
violating those obligations. 


tadon in the process. The 
district court held that the 
Smithsonian acted with a 
reckless disregard for Ms. 
Dong's rights under the 
Privacy Act, and awarded 
her damages and attor- 
neys fees. 


The Privacy Act mves- 
tigatory Requirements 

As its name suggests, the Privacy Act is fundameraally 
concerned with protecting individual privacy.^ Specifical- 
ly. the act supports "the principle that an individual 
should to the greatest extent possible be in control of in- 
formation about (himself/hcrselfl vdiich is given to the 
government . . . principle designed to insure fairness ftt 
information collection vrfiich should be instituted wherev- 
er possi)le.“ On this point, Corngress has stated that “the 
right to privacy is a personal and fundamental ri^t pro- 
tected by the Constitution of the United States."® When 
conducting personnel Investi^tlons, die Privacy Act re- 
quires each agency to "collect information to die greatest 
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extejii practicable from the subject Individuaf when the ia- 
foitnation tnay result in adverse derermimtions about an 
individual’s rights, benefits, and privileges under federal, 
programs."^ 

The leading case in the District of Columbia Circuit 
(D.C. Clrcutt), which consinied this provision of the 
cy Act, i.e., 5U.S.C. S 552a(eX2>, is Waters u. Tbomburgb.^ 
In Waters, the D.C, arcuit niled that "Iljn the context trf 
an investigation that is seeking objective, unalterable in- 
formation, reasonable questions about the person’s credl- 

t bility cannot relieve an agency from its responsibility to 
collect that infonnation first from the subjea." In so hold- 
ing, the D.C. Circuit found dial the le^slalive history of 
section 552a(eX2) of the Privacy Act “reflects congression- 
al judgment that the bea way to ensure accuracy in gen- 
eral is to require the agency to obtain information ’direciy 
from the individual whenever practicable.’"^® 

standards for Liaomty 

In order to be liable for a violation of section 
552a<eX2) of the Privacy Act, the governmental actor must 
be an “agency that maintains a system of records. Fun- 
iher, in order to be acUoiubie and to justUy an award of 
attorneys fees, an agency’s violation ctf the act must be 
“intentional or willfui.”^^ In this regard, the legislative his- 
tory of the Privacy Act desoibes the intentional or wUIhil 
siant^rd in die following manner: “Io}n a continuum be- 
tween negligence and the very high standard of willful, 
arbitraty, or capricious ccmduct, this standard is viewed as 
only somevidiat greater than gross negligence,”*^ Constru- 
ing th^ standard In language more helpiul to individuals 
and litigants, the D.C. Circuit has interpreted the “iruen- 
tional or wJIhiJ" standard to include an act committed 
"without grounds foe believing it to be lawful, or the fla- 
■ grant disregard for odiers' rights under the act.“*^ More- 
over, in Tijerina v. Waiters , the D C Circuit rejected the 
government's aigument that a plaintiff must show that an 
agency official acted with the actual intent to violate the 
act.*^ In applying the correct standard of taw. a court 
must view die agency's actions in their context m deter- 
mine whedier the agency acted in a willful or intentional 

I manner.*^ 

Separately, in order to recover under the Privacy Act, 
the plaintiff must also show (hat the defendant's siolation 
had an "adverse effect" on the plaintiff. The D.C. Circuit 
has held that emotional trauma alone Is sufficient to quali- 
fy as an “adverse effect" under the Privacy Act. The ratio- 
nale is that emotional trauma is logically the type of ad- 
verse effea that flows from a %^olaticm of the fundamental 
constitutional right of privacy.*® 

Once the Privacy Act plaintiff establishes that the agen- 
cy’s intentional or wUIfu! violation had an adverse effect 
on the him or her, the plaintiff is entitled to the greater erf 
eidier $1,000 or the acwal damages susained in excess of 
that minimum amount. The showing erf actual damages is 
not a legal prerequisite to the awarding of $1,000 to a vic- 


tim who has been adversely affected by an intentional or 
willful eolation of the Privacy Act. Rather, a showing of 
actual damages Is only necessary for an award in excess 
of $1,000. 

Notwithstanding, the meaning of the term “acnial dam- 
ages," has traditionally been a matter, of contention among 
tile courts. Of course, in construing the “actual damages" 
provision of the Privacy Act. judicial inquiries must begin 
with the language of the statute itself. As is widely 
known, absent a cleariy-expressed legislative intent to the 
c<»itrary, the plain meaning of the language of the statute 
is ordinarily controlling.^ 

G>ufts have recognized that the plain meaning of the 
Privacy Act term “actual damages" is uncertain. Courts 
have sought illumination in the legislative history of the 
Privacy Act. Based Upon that legislative history, it has 
been held that victims of intentional or willful violations 
of the act are entitied to compensation for proven mental 
and physical injuries, induding to their reputation, 
mental anguish, symptoms of sleeplesaiess, nervousness, 
and frustration, even when the plaintiff has suffered no 
lo^ wages or incurred medical expenses on account of 
the injunes.^* In short, the legislative history of the “aoual 
damages" language of the Privacy Ad has been best sum- 
marized as follows: “[Vlhile Congress expressed some 
concern over the scope of potential government liability 
for damages under the act, this concern was in no. way in- 
terxied to limit recovery of damages for loss of reputation, 
embarrassmerx, and (Xher forms of emotional distress.*^ 

Moreover, support for the view that “actual damages” 
indudes emotional distress comes from the language of 
the Privacy Act itself. The stated purpose of the Privacy 
Act is set forth in its preamble: purpose of this act 

[enacting this section and notes set out under this section] 
is to provide certain safeguards for an individual against 
an in^sion of persona! privacy by requiring federal agen- 
cies. except as otherwise provided by law, to ... be sub- 
ject to civil suit for any damage.^ which occur as a result 
of wiilfu) or intentional action which violates any individ- 
ual’s rights under this aa.^ Support for the recovery of 
actual damages under the Privacy Act for emotional dls^ 
tress Is abundant.^ 

To crf>iain relief under subsection (eX2) of the Privacy 
Aa, a plaimiff must establish that (1) the agency failed to 
eJicii information directly from her “to the greatest extent 
practicable”; (2) the violation of the act was “intentional 
or willful"; and (3) this action had an “adverse effect" on 
the plaintiff. If these three faaors are satisfied, the plaintiff 
is entitled to the greater of $1,000 or the actual damages 
sustained. If these provisions are satisfied, the successful 
plaintiff is also entitied to receive reasonable attorneys 
fees. The statute of limitations for a Privacy Act lawsuit is 
two years, commencing on the date when the plaintiff 
knows, or has reason to know, erf the alleged violation. 


(continued on page 40) 
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Dong V. Smithsonian institution: Reckless and 
Damaging vioiaaons of the privacy Act 

In 1994. Mar^^ret Dong brcHight a civU action under 
the Privacy Act against her employer, the Smithsonian In* 
scituiion, for damages due to the Smithsonian’s breach 
its statutory obligations regarding the coJlection of em- 
ployment information under 5 U.S.C. S 552a(eX2>?^ The 
distria court’s jurisdiction was based upon 28 U^.C. S 
1331 and 5 U.S.C, S 552a(g)a). 

As noted in her court complaint, Ms. Dong was em- 
ployed as a museum registration specialist, GS-9 federal 
civiJ servant, by the Hirshborn Museum and Sculpture 
Garden (HirshhonO, a museum within the Smithsonian. 
Ms. Dong alleged in her complaint that two of her super- 
visors at the Hiishhixn engaged In an investig^idon in vio- 
lation of the Privacy Act by falling to discuss charges of 
her mmored misconduct with her befcae commencing the 
investigation and disclosing the nature of the charges 
against her to her colleagues outside the Smidisoniaa Ms. 
Dong claimed damages for, inter alia, the emotional trau- 
ma and the harm to her professional reputation that she 
suffered as a result of the defendant’s actions. 

Findings of Fact 

specifically, Ms. Dong’s job duties include working 
with individuals and organizations outside the Smithsoni- 
an to arrange for the loan of art cA^ects to other muse- 
ums. As found by the district court, over the years, Ms. 
Dong’s performance evaluations have been “highly suc- 
cessful and, on occasfon, outstanding." When appropriate, 
Ms. Dong acts as a courier for loan objects in transit. 

During the period of Sept. 13-17, 1993, Ms. Dong 
served as a courier for the Hirshhorn’s painting C/rcus 
Horse by Joan Miro. Ms. Dong accompanied the painting 
from Barcelona, Spain, to the Museum of Modern Art 
(MOMA) in New York City, due to her concern over the 
condition of the painting's frame — a concern that was 
shared by Ure shipping company handling the exhibit. In- 
deed, the shipping company asked Ms. Dong to aa as a 
courier. As the district court found, ‘Inlothing in the 
record suggests that iMs. Dong) did anything but serve as 
a courier on this trip. Her trip was not for vacation or 
pleasure." Notwithstanding. Ms. Dong did not obtain the 
approval of the director of the Hlrshhom for this courier 
trip. As the court found, “Where is no question that the 
failure to obtain the dtreexor's approval was a vtdation of 
museum procedures and regulations.* Ms. Dong was ulti- 
mately suspended for five days for the violation. As the 
distrid court also propaly recognized, itlhat suspension 
[was] not in issue in tthe} lawsuit."^ As for the reason Ms. 
Dong did not follow prescribed procedures, the district 
court stated that it was an unusu^ one. SpecificaJiy, the 
court fully credited Ms. Dong’s testimony on this point, as 
follows: 

According lo (Ms. Dong’sl testimony, the reason 

that she did not seek approval few the trip was re- 
lated to problems she was having with a co-work 


er. Apparently, the co-worker caused problems 
when Ms. Dong was away on couriering duty, but 
nc« when she was simply out of the office on an- 
nual leave. Tlierefore, Ms. Dong chose to avoid 
problems with that co-worker by simply taking an- 
nual leave and not letting anyone know that she 
was aaing as a courier for the Miro painting.^ 

During the week of Oa. 18, 1993, the administrator of 
the HIrshhorn heard a rumor from an employee (not the 
employee wiUi whom Ms. Dong was having difficulties at 
the time) that Ms. Dong had taken an unauthorized couri- 
erii^ trip. The Hirshhom administrator discussed that ru- 
mor with the long-time registrar of the Hirshhom — Ms. 
Dtxtg’s direct supervisor — who, in turn, is supervised by 
the museum’s administrator. The Hirshhom administrator 
asked the Hirshhom registrar to investigate the rumor. 
The registrar found no evidence of such a trip or its au- 
thorization in any of the Hirshhom files. He then called 
the registrar of the MOMA and asked MOMA’s registrar to 
check her museum's files. 'Thereafter, the Hirshhom’s ad- 
minisliator also spoke to MOMA's registrar. 

Through telephone calls and faxes to/from the registrar 
at MOMA, and to another professional colleague of Ms. 
Dong who was now working at the Metropolitan Museum 
of Art in New York City (Met), the Hirshhom’s administra- 
tor confirmed that, in fact, Ms. Dong had acted as courier 
during the trip of the Miro painting from Barcelona to the 
MOMA in New York. 

Thereafter, the Hirshhorn’s administrator conferred 
with employees at the Smithsonian in the office of gen- 
eral counsel and in the office of human resources re- 
garding the appropriate procedure to be followed and 
the appropriate sanctions to be imposed for vitiation of 
the rules. At no lime prior to contacting any of .these 
people was Ms. Dong herself contacted or interviewed 
about her alleged misconduct or her version of the 
events that transpired. Boll) the Hir^ibom's administra- 
tor and its registrar testified that they proceeded withcxit 
first contacting Ms, Dong, because tliey hoped to estab- 
lish that ihe original rumor was false. In their eyes, that 
would end the ^tire incident, and “all unpleasantness 
would be avoided." 

The district court found it apparent from various ex- 
hibits as well as the witness testimony, that there were 
many pereonnel frictions and problems in the registrar’s 
office at the Hirshhom. Further, Ms. Dong had discussed 
and complained about ^me of them over the years. Even 
though her competence, integrity, and trustworthiness had 
never been questioned, it was. clear to the district osurt 
that both the Hirshhorn's administrator and its registrar 
did not wish to question Ms. Dong directly abtxit a major 
professional issue, thus creating further complications in 
an office already beset with personnel problems. Ind^d, 
they hoped to determine diat there was absducely no fac- 
tual basis for what was at least in its inception a mere ru- 
mor. 


40 ■ MAY 199? 



475 


niie district court also found it was perfectly appar^ 
from the Hirehhorn registrar's testimony and demeanor 
that he is an adciunistrator who avoids employee con- 
frontatton. as well as direct answering of questions, if at 
ail possible, in addition, the court fourud that the Hirsh* 
horn administrator never even considered what the im- 
pact of going (Xitside the Hiishhorn to question suangers, 
i,e., noO'Hirshhorn employees, about the incident in 
question, niught be on Ms. Dong’s reputaUon. 

As recognized by the district court, the Smithsonlani has 
always taken the legal pc«lhon that it is neitlier covered 
by the Freedom of Information Act (FOIA) nor by the Pri* 
vacy Act.^^ However, as the district court pointed out, in 
1992 , Judge Charles Richey of the U.S. Di^rict O^n for 
the District of Columbia had previously held in Cotton v. 
Adams, that the Smithsonian is an agency subject to 
POIA and, consequently, the related Privacy Act.^* 

The agency in Dong conceded that it never took any 
aaion to irtform its employees of the holding in Cotton, 
because it believed that case to have been wrongly decid* 
ed. All of the Smithsonian’s employees who testified on 
the subjea at the Dong trial testified that they had never 
received any training or education about the substance or 
the requirements of the Privacy Act. F^irther, they testified 
that it was their undei^andlng that the Smithsonian, in- 
cluding, of course, the Hirshhorn museum, was not cov- 
ered by the Privacy Act 

Judge Kessler went on 10 point out that she had inde- 
pendently ruled at an earlier stage in Dong, that the 
Smidisortian is an agency within the meaning of FOiA and 
the Privacy Ad;.^^ Ibis ruling agreed with the condurioo 
of Judge Richey in Cotton. 

Conclusions Of Law 

Based on these findings of fact, the district court 
readied the following condusions of law. The plaintiff 
based her daim against the Smithsonian, as previously in- 
dicated, on 5 li.S.C. 552a(eX2J of the Privacy Act, w^ich 
provides that each agency collect information to (he great- 
est extent practicable fr<«n the subject individual when 
the information may result in adverse determinations. 

The district court recognized the mandatory authority 
of die D.C. Circuit decision, and echoed the princi- 

ple that, as the Privacy Act is fundamentally concerned 
with privacy, “‘it supports the principle diat an Individual 
should, to the peatest extmt possible, be in control of in- 
formation about him (or heri — which is given to the gov- 
ernment . . . prindple designed to ensure fairness in infor- 
mation collection which should be instituted whenever 
possible.'" 

According to Judge Kes^der, the Waters opinion points 
out tJiat the agency does not have the option of choosing 
which source would provide the most accurate informa- 
tion. Based on the district court's analysis d Waters, Judge 
Kessler stated Chat "(tjhe point of the provision in ques- 
tion, namely, 552a(e)(2), is that it, ‘reflects congressional 


jud^ent that the best way to ensure accuracy in general 
is to require the agency (o obtain information directly 
from the individual whenever practicable.'”^^ 

Tlie district court also recognized and applied die Of- 
fice of Management and Budget Privacy Act Guidelines 
COMB Guidelines). Specaficafly, the district court listed sev- 
eral of the 0MB Guideline^ practical considerations, 
which had direct bearing on the facts in Dong. The OMB 
Guidelines considerations thought to be relevant in Dong 
included the nature of the program. For example the 
court pointed 10 instances in which the information can 
only be obtained from third parties as in criminal investi- 
^Uons (which, of ccxirse, Dong was not); the <x>^; the 
fiA that the information collected from the diird party, If 
inaccurate, could result In an adverse, determination; the 
need to ensure the acoiracy of information supf^ied by 
an individual; and once the agency has determined that It 
was nert practicable to obtain the information from the 
subject,- the provisions for verifying that third-patty infor- 
mation with the subject indivlduai. 

As found by the district court, the Smithsonian did not 
allege, nor was there reason in the roojrd to believe, that 
the plaintiff was not a credible witness. As recognized by 
the district court, quite the coftfrary was &ue, given Ms. 
Demg’s long record of exemplary employment at the Htr- 
shhorn. In addition, there was no evidence that the defen- 
dant feared that the plaintiff would either tamper with, fal- 
sify, secrete evidence, or coerce or pressure any witnesses 
into giving false testimony for the same reasons, or that 
(he plaintiff engaged in previous impropriety that would 
give die defendant reason to question Ms. Dong’s veraci- 
ty. 

In fact, as the distria court correctly found, when the 
Hirshhorn’s administrator and registrar uitimately con- 
fronted Ms. Dong with questions regarding the trip, Ms. 
Dong immediately admitted to having taken the trip and 
that it had not been authorized. 

In light of Che entire record, the plain language and 
legislative history of the Privacy Act, the QMB Guidelines, 
and the D.C. Circuit’s decision in Waters, the district court 
in Dong concluded that concern over Ms. Dong’s possible 
reaction did not warrant a clear violation of her privacy 
interests. In the distria court’s view, the record sufficiently 
supported Ms. Dong’s claim that the agency.falled to elicit 
information regarding her alleged unauthorized courier 
trip directly from her to the greatest extent praaicable. 
Therefore, die district court held that this prong of tJie Pri- 
vacy Act test was satisfied. 

To recover damages, however, the diarkrt court stated 
that the plaintiff also must show that the violation of the 
aa by the agency was intentional or willful. 

In Dong, the defendant admined that lop Smitfisonian 
management had been informed of the district court's 
holding in the eariler Cotton case. As such, top Smithsoni- 
an raanagcmeitt was on notice that the die institution was 
subject to FOIA,^ The district court had already found 
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iliat there was no effort made either to educate or instnicl 
employees about the procedures and substance of the Pri- 
vacy Act and FOIA, '["he court concluded that there were 
clear indications and facts that the agency intentioiMtIly 
chose to ignore the law merely because of its disagree- 
ment with the district court’s ruling in Cotton. Therefore, 
Judge Kessler held that the Smithsonian's decision to ig- 
nore the prior decision holding it subject to FOIA and the 
Privacy Act constituted “reckless disregard for the Pn^cy 
Act rights of the approximately two-thirds of the Smithso- 
nian staff who are federal civil service employees and 
promotes an environrneni in an agency where Privacy A« 
violalions could readily and easily occur." 

In an attempt to avoid the holding ultimately reached 
by the a>urt, the defendant in Dong responded to the 
plaintiffs claim that the Smithsonian had acted with reck- 
less disregard for Ms. Dong’s Privacy Act rights by arguing 
that the agency reasonably concluded from 1992 to 1995 
that it was not covered by the Privacy Act. The defen- 
dant's position in th^ regard relied on its inteq^reiation of 
the D-C. Cirout’s appeals decision In Cotton. As pointed 
out by Judge Kessler, however, while Cotton on appeal 
was die same basic case decided by Judge Richey in his 
district court opinion, it was in a very different procedural 
posture before the D.C. Circuit. Specifically, no appeal 
was caken from Judge Richey’s holding that the Smithsoni- 
an was covered by FOIA. 

As pointed out by Jud^ Kessler, the appeal in Cotton 
that was filed in the D.C. Circuit related only to the appro- 
priateness of the award of attorneys’ fees granted by die 
district court. 'Hie Smitlisonian did not appeal the holding 
that it was covered under FOIA. In Cotton, the D C. Cir- 
cuit held drat the Smithsemian's position that it was not 
subject to FOIA prior to Judge Richey’s original decision 
in Cotton was reasonable for purposes of avoiding an 
award of attorneys fees. However, in Judge Kessler’s cam- 
ion, by the time of its actions in Dong, i.e., the fall of 
1993. the Smithsonian could no longer reasonably ojn- 
elude that it was exempt from coverage under the Privacy 
Act, given that the district court's holding in Cotton, which 
specdicaliy recognl 2 ed the Smithsonian to be an agency 
covered under FOIA and thus the Privacy Act, was issued 
in 1992, 

As Judge Kessler reasoned, the investigation of Ms. 
Dong took f^ace long after the Cotton decision was is- 
sued. In short, the court found that the agency, during the 
events that formed the core of the Dong case, was on no- 
lice that Judge Ridley’s opinion had been issued, that the 
Cotton dedsion indeed applied, and that It was the only 
decision in existence at that point on the particular issue 
of the Smithsonian's coverage under FOIA and the Privacy 
Acc.^^ It was unreasonable for the Smitteonian to totally 
disreg^d and ignore the only exia;ing applicable case law 
(which it failed to appeal) simply because it thought that 
the case was wrongly decided. For those reasons, die dis- 
trict court held that "the defendant's violation of the Priva- 


cy Act was dearly wilUul and intendond." 

Next, the district court turned to the issue of whether 
’the &nifhsonian’s intentional or wilifril violation of section 
552a<eK2) had an adverse effect on Ms. Dong, if Ms. 
D<mg suffered such an effect, she would be eiUitied to re- 
cover aaual damages she sustained. Actual damages un- 
der that provision of the statute, in the district court’s 
view, encompasses not only pecuniary losses, but also all 
the ordinary elements of compensatory damages, indud- 
ing mental depression as well as physical injury,, if these 
elements are supported by record evidence. 

The plaintiff claimed damages for emotional trauma, 
emotional distress, pain and suffering, and harm to her 
reputation, -each of which was discussed by the district 
court. First, the district court noted that there were no 
daims submitted for any out-of-pocket expenses. The dis- 
trict court next turned to the plaintiffs claim of emotional 
harm. The plaintiff testified — and the court credited her 
testimony — that she has suffered from extensive and 
con^nt sleeplessness at night. The di^a court found, 
however, that the conr^tion had not been severe enough 
to require either medical or psychiatric care. As the district 
court stated, “although that is certainly not a requirement 
of establishing emotional distress, however, it is certainly 
also indicia of Its existence and its severity." 

In addition, the district court found no evidence in the 
record that the emotional distress that the plaintiff did suf- 
fer was so severe that It Impacted her in any other area of 
her life, e.g., at work, where she continued to excel and 
be promoted. Nor did the ccHtrt find that the plaintiff had 
been damaged with regard to any inrerpersonal relation- 
ships outside of work. The district court credited the evi- 
dence that the plaintiff was certainly upset over this mat- 
ter, suffered sleeplessness, etc., But tlie distress, which un- 
doubtedly exisied, was not severe enough in (he court's 
view to warrant an award of damages 

M.S. Dong also claimed damages for harm to her repu- 
tarioa The district court found that “there was definitely 
some adverse reaction on the part of the plaintiff's col- 
leagues at MOMA and ‘the Met’ in New York, some of 
which adversely effected Ms. Dong’s reputation.’' In the 
court's view, suspicions were created; red Rags were 
raised In the minds of both of those museum offidals. 
Specifically, after analyxing the deposition transcripts of 
each New York museum official, the court found diat both 
officials knew that the calls from the Hirshhom’s adminis- 
trator and registrar were ‘most unusual and unorthodox." 
One such New York colleague was found by the court to 
have indicated cleariy that, in the ftjture, if there were any 
kind of a proWem, conflict, or suspicion abtxit what Ms, 
Dong was requesting or negotiating few a loan, she would 
go to Ms. Dong's si^jervisor. 

In the court’s view, whfle there was nothing tangible in 
the record to show the loss of reputaUon or an actu^ im- 
pact on the plaintiffs repiuation, such as lost q>portuni- 
ties Of honors within the proFessi<wi, the court recognized 
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that Ms. Dong's was a very small professional world. 
Many of the registrars know each other and it is easy f<» 
one negative phrase, hirtt, or intimation, even from either 
of the two New York museum officials about Ms. Dcmg’s 
integrity, could ha%^ a ripple effea diat could adversrfy 
affect her throughout that small professional community. 

Therefore, the district court concluded that there was 
direct in^ry to M^. Dong’s reputation in cenns of the reao* 
dorrs and responses of die New York museum c^icials as 
well as indirect, injury in terms of the small, raih^ dose- 
knit professional community in ^ich Ms. Dong worited. 
Again, in the court’s view, the injury was not severe, tail, 
as Judge Kessler slated, “when we are speaking of some- 
thing as impcMiant, as amorphous, as evanescent as repu- 
tation, even the slightest whisper can a lifetime of 
tmd work." 

Taking into account all of the facts that the distrkt 
court recited — the eastence of damages Imt the absence 
of any severity — the ocnirt awarded as damages in Dong 
the sum of $2,500 and, thereafter, granted the parties’ stip- 
ulated attorneys fees incurred by die plaintiff, i.e, $89,500 
by separate order filed Oct. 1, 1996. Hie Smithsonian In- 
stitution has filed an appeal to the D.C. Circuit, which was 
still pending at press time. The saga in Dong continues. 

mKe-Up cm 

Section 552a(e)(2) of the Privacy Act plays a critical 
role in protecting the ftfivacy rights of federal employees: 
Few federal employes or, for that matter, agency man- 
agement and human resource's officials, arc* even aware of 
the rights and investigatory requirements that statutory 
section provides. Consequently, the district court's ded- 
sion in Dong serves as an important wake-up call to fed- 
eial agendes that section 552a(eX2) of the Privacy Act 
must be taken seriously. Otherwise, agencies may find 
themselves in willful violation of constitutional and statu- 
tory privacy rights and on the losing end of a damages 
award, just the Smltlisonian Institution in Dong. ■ 


Joseph V. Kaplan & John P. Mabe^noy, co-counsal for the 
plainUJf in Dong v., Smithsonian Institution, the man- 

aging principal and senior associate, re^ctively, in ' the 
WasbingtoTi-D^C.-based employment UAo firm of Passman 
&K^lan,P.C. © 1997 Joseph. V. fU^lan. Esq., John P. Aia- 
honey, Esq., and Passman & Kaplan, P.C. All rights re- 
served. geprvdactidn in whole or in parr without written 
permission from the aiitbors is prohibited. 

Endnotes 

hhe Privacy Act of 1974, ,5 U.S.C 5 552a. 

^43F.Supp, 69CD.D.COct 32, 1996), . 

^Section 552a(e)(2> states dial: "{Elach agency that 
maintains a system of records shall . . collect information 
to the greatest extent practicable directly from the subjed 
individual when the irtformatton may result in adverse de- 
terminations about an individual’s ri^ts, benefits, and 


privileges under federal programs. 5 U.B.C, S 552a(eX2). 
In the authors’ experience, few agency officials tasked 
with (he responsibility to undertake misconduct mvestiga- 
ticMis are aware of this provision. 

^Waters v. Thornburgh, 888 F.2d 870, 875 (D-C. Cir. 
1939). 

^/rf. (quoting Analysts of House and Senate Compro- 
mise Amendments to the Federal Privacy Act {hereinafter 
“Staff Analysis”!, 120 Cwng. Rec- 40,405, 40,407, reprinted 
in Legislative History of the Privacy Act of 1974 {here- 
inafter Sourcebook!, 991 (1976). 

^Section 2(a)(4), Privacy Act, 5 U.S.C. 552a note, 
reprinted in 1974 U.S.C.CA.N at 2178. 

^5 U.S.C. 5 552a{e)C2). 

*888 F.2d 870, 875 (D.C Cir. 1989)- 

at 87( (citing Office of Management atul Budget 
(0MB) Privacy Act Guidelines, 49 Fed. Reg. 28,949, 
28,961 (1975Xhereinafter "OMB Guidelines"!). The OMB 
Guidelines list several practical considerations that should 
be oonsidered by agencies where they propose ix> collect 
information from a third parry source. These practical 
consideratiems include: the nature erf the program (whefe 
the informalion can only be obtained fmm third parties, 
as in criminal investigations); the costs; the risk that the 
information to be collected from die third party, if inaccu- 
rate, could result in an adverse determination; the need to 
insure the accuracy of information supplied by an individ- 
ual; and, once the agency has determined that it is not 
practicable to obtain the information from the subjea, the 
provisions for verifying that third-party Information with 
the individual. OMB Guidelines, 40 Fed. Reg. at 28,961; 
see also Waters, 888 F.2d 874>75 n.7. . 

"5 U.S.C. S 552aCe); Dong, 878 E Supp, at 244; Cottim 
V. Adams, 798 P. Supp. 22 (D.D.C. 1992). In fact, under 
the Privacy Act. a plaintiff may only file civil actions 
against an “agency." See 5 U.S.C. S 552a(g), It is well set- 
tled law that the tenn “agency" does not enccxnpass indi- 
vidual government officials. See, e.g:, Connely v. 
ComptroUer of the Currency, 876 F.2d 1209. 1215 (5th Cir. 
1989); Bruce v. United States. 621 F.2d 914, 916 n.2 (8th 
Or 1980). As the U.S. Court of Appeals for the Sixdt Cir- 
cuit expfes.sly observed, "Congress could have exposed 
individuals to civil liability under section 552aCg) [of the 
Privacy Act! but chose not to do so . . . .* Windsor v. The 
Tennessean, 719 F.2d 155, I60 (6ch Or. 1984). 

U.S^C, s 552a{:gX4). 

^^.Siajf Analysis, 120 Corrg. Rec. at 40,406, reprint&iin 
Sourcebook, at 990. 

Waters, 888 F.2d at 875 (quoting Albright v. United 
States. 732 F.2d 181, 189(D.C Cir.AS&^lbrigbt 0). 

^%21 P.2d 789 (D.C. Cir. 1987). 

Tijerina, 821 F.2d at 799- 

'^Albright a, 752 E2d at 189. 

''5ee O-S.C. 5 552a(^Ci)CD) mtern, 888 R2d at 874- 
75; Johnson v. Department of Tr&tsury, 700 F.2d at 977-78 
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(5th Cir. 1983). ' 

5 U.S.C. S 552a(gXlXD)', Wafers, 888 F.2d at 872. 

^^See Johnson, 700 F.2d at 973. 

^*See Johnson, 700 F.2d at 984-86 (quoting Mdktone v. 
O’Banlon Reports, Inc., 528 F.2d 829, 834-35 (8th Qr. 
1976)(noting that the legislative history of the Privacy Act 
includes specific references to judicial interpretations d 
the provision for “attual damages” under the Fair Credit 
Reporting Act, .15 U.S.C. S 1681 ersaj.)), 

^hohnson, 700 F.2d ait 979. 

^%ec. 2(]b), Privacy Act, 5 U.S.C. $ 552a note, r^nint- 
e4in 1974 U.S.C.C.A.N. 2177, 2178 (emphasis added). 

relying on legislative history to support an inter- 
pretation of ‘actual damages’ in favor of awards for emo- 
tional distress, it should be noted that such reliance does 
not violate Supreme Court instiuctton regarding reliance 
on legislative history. See United States u. Nordic Village, 
JnC; 503 U.S. 30, 37 (1992). Specifically, such reliance on 
legislative history does not create a waiver of sovereign 
immunity. Rather, the- legislative histoty is utilized to ex- 
plain Congress' intent in creating a waiver of sovereign 
immunity in the express language of the Privacy Act. The 
use of legislative histoty in this regard is specifically en- 
dorsed by both the D.C. Circuit, Waters, 888 F.2d at 874, 
and the 5th Circuit in Johnson, 700 F.2d at 979. 

^*5 U.S.C $S 552a(e)(2), (g>-,.Rose v. United States, 905 
F.2d 1257 (9th Cir. 1990). 

Dong V. Smithsonian JnsHtution, 878 F. Supp. 
244 (DX).C 1995). 

. "/Tong, 943 F. Supp. at 71. 

As judge Kessler also stated during her bench 
decision, Ms. Dong ‘took annual leave for [the days dur- 
ing which she was on the courier trip in questionl, even 
though she was entitled to take this trip on regular work 
time.” Dong, C.A. No. 94-628 GK, slip op. Tr. at 3 (D.D.C. 
Sep. 5, 199® CTranscript of the Bench Ruling Before the 
Honorable Gladys Kessler, U.S. District Court Judge). After 
its issuance, Judge Kessler decided to publish that bench 
decision in the Federal Supplement. See Dong, 943 F. Supp 
69 (D-D. C. 1996). 

^®Dong, 943 F. Supp. at 71. 

at 72. The FOIA and the Privacy Act share the 
same definition of federal agency. See 5 U.S.C. JJ 552(0, 
552a(aXl); see also id. % 551(1). 

^®798 F. Supp. 22 (D.D.C. 1992)(holding that the 
Smithsonian is an agency sublet to FOIA. 

^^Dong, 943 F. Supp. at 72 (citing Cotton, 798 E Supp. 
at 22). 

^^Dong, 943 F. Supp. at 72 (citing Dtmg, 878 F. Supp. at 
244). 

^^Id. (quoting Waters, 888 F.2d at 874. (citing OMB 
Guidelines, 40 Fed. Reg. 28,949, 28,961)). 
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U.S. DepartmeDt of Justice 

Office of Legislative Affairs 


Office of Ihc Assistant Attorney Genera! Washingion, D C 20530 

March 23, 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Please find attached responses to questions arising from the December 5, 2006, 
appearance before the Committee of Associate Deputy Attorney General Ronald J. 
Tenpas at a hearing entitled “Examining Enforcement of Criminal Insider Trading and 
Hedge Fund Activity.” We hope that this information is helpful to the Committee. 

Please do not hesitate to call upon us if we may be of additional assistance. The 
Office of Management and Budget has advised us that from the perspective of the 
Administration’s program, there is no objection to submission of this letter. 

Sincerely, 

Richard A. Hertling 

Acting Assistant Attorney General 


cc: The Honorable Arlen Specter 

Ranking Minority Member 
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“Examining Enforcement of Criminal Insider Trading and 
Hedge Fund Activity” 

Senate Judiciary Committee 
December 5, 2006 

Questions for Associate Deputy Attorney General Ronald J. Tenpas 

Questions posed bv Senator Specter 

1. Congress enacted 18 U.S.C. sec. 1348 in 2002, after that amendment was 
reported out of the Judiciary Committee. How many indictments have there 
been under that statute? How many of those involve unlawful insider trading? 

The cases that have been charged under 18 U.S.C. Section 1348 were identified in an 
attachment to a Question for the Record Response that the Department of Justice 
submitted to the Senate Judiciary Committee on December 14, 2006, as a follow-up 
to the Committee’s hearing on September 26, 2006. For ease of reference, a copy of 
that attachment is included again herewith. Of all those charged under Section 1348, 
sixteen cases involved allegations that a defendant engaged in insider trading. 

2. Did the Department of Justice suggest a term of 3 years probation in 
connection with the 1 1/30/06 sentencing of hedge fnnd manager, Michael Tom, 
for trading on a tip that Citizens Bank would be acquiring Charter One 
Financial? 

The United States did not suggest a probationary term for Michael Tom. Rather, the 
United States strongly opposed a probationauy term and, instead, argued in favor of a 
term of imprisonment of thirty-seven months in light of Mr. Tom's conduct. That 
conduct included, by Mr. Tom's own admission in his plea agreement, that he 
attempted to obstruct the investigation. The facts revealed that he created back-dated 
and fraudulent documents related to Ms. Wang's (a co-conspirator) investment in Mr. 
Tom’s fund in order to hide his ties to Ms. Wang, provided this fraudulent document 
to the SEC, attempted to improperly coordinate witness testimony, and testified 
falsely before the SEC in accordance with that plan. The government's suggested 
sentence was at the low end of the relevant sentencing guideline range determined by 
the Court to apply and which the parties agreed applied. Despite its guideline 
determination, the Court chose to impose a sentence of three years probation, the first 
six of which are to be served while the defendant is in a community confinement 
center. 

In announcing its decision to impose only a probationary sentence on Mr. Tom, the 
Court relied, among other things, on the fact that Ms. Wang - a defendant who 
cooperated, was less culpable, and enjoyed a far smaller financial benefit — had 
received a probationary sentence and that Mr. Tom was likely to be fined by the SEC 
in its parallel civil proceeding. The United States disputed these factors as sufficient 
justifications for the probationary sentence. It is only the new-found discretion 
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afforded courts by the Supreme Court’s Booker decision that made such a sentence 
possible and the case presents a powerful example of why a return to a mandatory 
sentencing guideline system is necessary. 


3. Are bounty programs effective tools in detecting and prosecuting tax fraud 
and False Claims Act fraud? You mention concern about bounties in a criminal 
context, but tax fraud and government fraud often involve criminal penalties. 
Please explain whether your concern about bounties for unlawful insider trading 
prosecutions would be different than what it would be in the context of tax or 
government fraud. 

Bounty programs can, in certain circumstances, be effective tools. The question notes 
two areas where financial incentives to report misconduct have resulted in private 
citizens reporting misconduct, which in turn has led to effective government 
enforcement actions. Both the tax and False Claims Act contexts differ from insider 
trading, however, in that tax violations and false claims to the government are often 
apparent to individuals who have not participated in the actual violation. For 
example, a low level company official may be aware of company billing practices 
that result in false claims being submitted to the government, even when that 
individual is not personally responsible for preparing or submitting those billings. 
Insider trading, however, tends to be conducted among a secretive and small group, 
who closely guard their activities. Thus, as to insider trading, the most likely sources 
of “tip” information are those who were directly engaged in the wrong-doing. The 
SEC’s experience to date with offering rewards to those who report insider trading is 
instructive. As the SEC explained in its testimony, its program has produced very 
limited results, which is unsurprising given the nature of insider trading. 

Because false claims and tax “bounty” programs do produce effective results in 
certain situations, it is worth suffering some of the ancillary consequences such 
programs may have for parallel criminal investigations, most notably, that witnesses 
involved in the criminal case can be impeached with the fact that the possibility of a 
“bounty” gives the witness an incentive to lie or shade the facts. As to insider 
trading, however, because there is not likely to be a large number of cases produced 
through offering a bounty, we doubt that it is worthwhile to create such a statutory 
scheme, with its related complications for witness impeachment. Even if not used, 
the existence of such a statutory scheme would potentially subject witnesses to 
impeachment on this issue, as we expect in trial such a statutory change would likely 
open the door to defense counsel questions about a witness’s financial incentives, 
even if that witness did not appear to be a “tipster” qualifying for a bounty. 

You mention concern that eliminating the “duty” requirement may subject to 
criminal sanctions “those who innocently come by valuable information and 
trade on it” Could the requirement of proof of scienter and willfulness address 
that concern? Even if “innocently” obtained, if someone is given information 
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that is material and non-public, is it preferable to have clarity as to whether the 
person may trade on that information? 

Such a scienter requirement would help to narrow the risk that those who innocently 
come by information and trade on it would be criminally prosecuted, but may not be 
sufficient to fully address the consequences of eliminating the “duty” element. 

Clarity in legal regimes is always desirable. The current “duty” requirement helps to 
provide such clarity because it gives a person who trades on information a greater 
level of confidence that that they can legally do so - a trader can be confident that so 
long as he or she does not enjoy a fiduciary relationship to the information (either 
directly or inherited through a third party who provided the information), such 
information may safely form the basis for trading. So, for example, the duty 
requirement may reassure a member of the public that he or she can safely trade when 
the person simply overhears information in an elevator or on the street or receives 
information from a friend whose information source is unclear, or if the trader 
otherwise conducts legitimate research that may involve contact with those who have 
a relationship with the company. Such a trader, whether an individual or institutional 
investor, may lack the confidence to trade if the only defense available is that the 
trading was not “knowingly” reliant on insider information. In sum, the more limited 
the legal requirements are for proving insider trading, the more likely it is that 
investors will be chilled from trading for fear that they will later be subject to 
prosecution. Discouraging legitimate trading is a cost that must be bom in mind 
when considering any change to the current legal requirements. 
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Judiciary Committee Hearing: Illegal Insider Trading: How Widespread is the 
Probiem and is there Adequate Criminai Enforcement? 

Questions for the Hearing Record 
Questions from Senator Grassiey: 


For Ms. Linda Thomsen 

Director, Enforcement Division 

U.S Securities and Exchange Commission 


Introductory Statement 

Thank you for the opportunity to respond to questions concerning the Division of 
Enforcement’s decision to terminate the employment of probationary employee Gary 
Aguirre. Before answering your specific inquiries, I would like to put in context the 
favorable evaluation Mr. Aguirre received and his subsequent termination. 

In considering Aguirre’s formal evaluation for merit pay purposes, it is important 
to bear in mind that he was, first and foremost, a probationary employee throughout the 
relevant period. As a probationary employee, Aguirre was not yet entitled to have his 
performance evaluated solely in accordance with the formal evaluation processes 
applicable to permanent employees. Until he completed his probationary period, Aguirre 
could be terminated at any time, for any lawful reason, regardless of the formal 
evaluation process. During the first year of SEC service, an employee’s probationary 
status trumps the evaluation procedures that would otherwise apply to him as a 
permanent employee. 

Aguirre’s employment with the SEC was terminated on September 1, 2005, at the 
end of his probationary period. The end of the probationary period is a fixed calendar 
date marking the end of the first year of service. It cannot be extended or changed and is 
independent of any other evaluative or work process the employee may be engaged in. 

By happenstance, Aguirre’s termination at the end of his probationary period came within 
a month of a merit pay evaluation awarding him a 2-step pay increase. However, the 
merit pay evaluation was actually for the period ending April 30, 2005, and Aguirre’s 
performance deteriorated between May and August. 

In any event, Aguirre’s overall performance through even April 30, 2005, did not 
warrant a 2-step merit pay increase and it should not have been awarded to him. That pay 
increase resulted from a combination of lapses in communication when Aguirre 
transferred between branches, a desire on the part of the agency and Aguirre’s 
supervisors to give him a “fresh start’’ in his new branch, and certain aspects of the 
applicable SEC merit pay system, which have since been revised. 

Aguirre’s original Branch Chief, Charles Cain, believed that his overall 
performance was poor. By the end of Aguirre’s tenure in Cain’s branch on January 17, 
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2005, Cain thought Aguirre should be fired immediately rather than transferred. 

However, part of the SEC’s impetus for granting Aguirre’s request to transfer was to give 
him a “fresh start.” For that reason, Aguirre’s new branch chief, Robert Hanson, did not 
consult Cain about Aguirre’s prior performance. Hanson based his merit pay evaluation 
solely on the period of about three months Aguirre had been in his new branch before the 
end of the rating period on April 30th. The SEC has never questioned Aguirre’s basic 
competence as an attorney or his commitment and work ethic as demonstrated in the 
Pequot investigation, and those factors were considered by Hanson in awarding him a 
merit pay increase. 

In April 2005, the SEC’s merit pay system had been in place for little more than a 
year and was still a work-in-progress. At that time, the merit pay system involved an 
initial pass/fail evaluation on four basic elements of perfomance. However, in tlie initial 
pass/fail review, the standard of acceptable performance was set at an extremely low 
level. Nearly every SEC employee was rated acceptable on all four elements. A 
probationary employee’s failure to meet the exceedingly low standard of “acceptable” on 
any one of the four elements would almost surely have resulted in immediate termination. 

After the pass/fail review, a second level of review was conducted for purposes of 
setting merit pay. The review was initiated by the employee, who drafted a statement 
regarding his or her contributions to the agency during the rating period. The employee’s 
supervisor then reviewed the employee’s assessment, and submitted his or her own 
statement indicating agreement or disagreement with the employee’s statement. 
Significantly, in 2005, the merit pay system considered only positive contributions; areas 
of poor performance or the need for improvement could not be considered in setting merit 
pay, though they could be considered for other purposes. Further, the results of the merit 
pay evaluation for the period ending April 30, 2005 were not collated and approved by 
the Division of Enforcement’s Review Committee until July 18, 2005. The results were 
communicated to Human Resources and supervisors on August 1 and to employees later 
in August, Thus, there was a substantial time lag between the conduct reflected in the 
evaluation and the date the resulting pay increases became effective. Numerous elements 
of the merit pay system, including the extent of the time lag and the consideration of only 
positive contributions, have since been revised and improved upon by the SEC’s Office 
of Human Resources. 

On August 1, 2005, Associate Director Paul Berger discussed with Hanson the 
favorable evaluation that Hanson and Assistant Director Mark Kreitman had given of 
Aguirre’s performance. Hanson and Kreitman had previously expressed to Berger 
concerns about Aguirre’s conduct. Berger asked whether the rating Hanson had given 
Aguirre was appropriate. Hanson stated he did not believe in retrospect that the rating 
was appropriate. Berger asked Hanson to consider whether Aguirre’s evaluation should 
be supplemented to include some of the concerns about Aguirre’s behavior. After 
meeting with Berger, Hanson met with Kreitman and they agreed that a supplement to the 
evaluation was appropriate. Kreitman drafted a supplemental evaluation, solicited 
Hanson’s comments, and forwarded the final Supplemental Evaluation to Berger that 
same day. The Supplemental Evaluation stated: 



501 


“ Aguirre : Gary works very hard, puts in long hours, and is dedicated to his work. 
But he is resistant to supervision and insufficiently cognizant of institutional 
protocol and possible programmatic impact of his investigative methods.” 

After citing an instance in which Aguine drafted subpoenas that had to be revised to 
avoid violation of privacy laws, the Supplemental Evaluation went on to state: 

“His manner has, on more than a few occasions, drawn complaints from opposing 
counsel which . . . raises a question because of their frequency and consistency. 
Other staff attorneys find it difficult to work with him; his desire to maintain 
complete control of his single investigation seems to preclude full and open 
sharing of his legal analyses. He has difficulty explaining the significance of 
evidence his investigation has uncovered in linear fashion and expresses 
resentment at what he inaccurately perceives as attempts by his supervisors to 
thwart his success.” 

All of Kreitman’s observations had been amply demonstrated by Aguirre’s conduct 
during the course of his employment. 

When Kreifman forwarded the Supplemental Evaluation to Berger, he assumed 
that Berger would then forward it to the Compensation Committee if he concurred in it. 
Berger reviewed the Supplemental Evaluation and concurred in it, but he believed that 
Kreitman would forward it to the Compensation Committee for further consideration and 
inclusion in Aguirre’s personnel file. After Aguirre’s termination and his subsequent 
request for his personnel file, it became clear that the Supplemental Evaluation had not 
been considered by the Compensation Committee or included in the personnel file as 
Berger intended. After these facts came to my attention, I concurred in the determination 
that the Supplemental Evaluation should be included in Aguirre’s personnel file if the 
SEC’s Office of Human Resources approved of that action and I further directed that any 
dates relating to the document be accurately recorded. 

Shortly after the Supplemental Evaluation, Aguirre left on vacation in mid-August 
2005. By then he had tendered, and subsequently revoked, his written resignation. 
Aguirre also informed his supervisors that while he intended to finish the Pequot 
investigation, he had no intention of drafting the customary action memo laying out the 
facts and specific evidence that had been discovered. Drafting this memorandum is often 
the most difficult and time-consuming aspect of an investigation. Given his key role in 
the investigation, assigning the task to anyone other than Aguirre would be duplicative, 
inefficient and unduly burdensome to other staff. 

Aguirre’s refusal to complete his primary case responsibility by drafting the 
action memo was also a breach of agency procedure. Staff attorneys with primary 
responsibility for an investigation always have primary responsibility for completing the 
action memo; they do not have the option of declining that duty. Aguirre’s refusal to 
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complete his duties demonstrated, once again, Aguirre’s inability to work with (and 
indifference to) other staff and disregard for SEC procedures. 

After being notified in late August that Aguirre’s probationary period would 
soon end, Berger spoke with Kreitman and Hanson about whether to retain Aguirre. 
Based on the many concerns they had developed about Aguirre’s conduct, which were 
described at the recent hearing and in their written statements, Kreitman and Hanson 
recommended that Aguirre be terminated from his employment position. Berger agreed 
with that recommendation, and Berger, Kreitman, and Hanson subsequently met with me 
to discuss it. I made the final decision. 

By letter dated September 1, 2005, which I signed, Aguirre was informed that his 
employment was terminated during his trial period “based upon your demonstrated 
inability to work effectively with other staff members and his unwillingness to operate 
within the Seciuities and Exchange Commission (SEC) process.” The letter further 
stated that the termination would be effective at the close of business on Friday, 
September 2, 2005. Aguirre was also given the reasons for his termination, which had 
already been brought to his attention by his supervisors. Among other things the letter 
stated, 


“Several times throughout your trial period, your supervisors advised you that 
your conduct was inappropriate. You were permitted to transfer from one 
Assistant Director Group to another after assuring your Associate Director that 
problems that had occurred, including personality conflicts and resistance to 
standard supervision, would not recur. However, you have continued to have 
conflicts with other staff attorneys, your branch chief and a Trial Attorney 
assigned to your primary case responsibility. You have continually expressed 
dissatisfaction with the supervisory structure and ignored the Chain of Command 
in the Division.” 

With respect to the Pequot investigation, the letter stated that Aguirre “indicated that you 
were uninterested in participating in the preparation of your primary case responsibility 
beyond the investigative stage. While your work substantive work generally has been 
good, the problems that have occurred in other areas are so significant that they far 
outweigh the value of that work.” The letter notes that all three of Aguirre’s SEC 
supervisors had met with him repeatedly “to explain to you the importance of working 
together with other staff members to achieve consensual goals and the importance of 
operating within the SEC process.” For the reasons previously set forth and because 
Aguirre’s conduct had not improved to a level that would warrant retaining him beyond 
his probationary period, the SEC exercised its right to terminate his employment before 
the probationary period expired. 


(1) According to documents produced by the SEC, the Merit pay schedule for 2005 
consisted of the following seminal dates: 
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July 18, 2005 - Compensation Committee review beginning at 9:00 

July 1 9, 2005 - Linda Thomsen receives Compensation Committee recommendations 

July 27, 2005 - Linda Thomsen, the Deciding Official, finishes merit pay process for 
Division of Enforcement 

August 1, 2005 - Division of Enforcement transmits final results to Office of Human 
Resources 

(a) Did you receive the merit pay schedule increases on July 19, 2005? 

Yes. 

(b) Did you finish reviewing them as noted on July 27, 2005? 

Yes. 

(c) Based upon this schedule, all decisions by the Compensation Committee were due 
to the Office of Human Resources on August 1, 2005. Were you aware of any 
changes to the schedule as approved by the Compensation Committee and you after 
July 27, 2005? 

No. 

(d) Were any proposed alterations, amendments, or changes circulated for review 
after the July 27 but not accepted by either the Compensation Committee or yourself? 
If so, please provide a detailed explanation outline dates, times, and parties involved. 

No. As noted above, a Supplemental Evaluation of Mr. Aguirre’s performance 
was drafted after July 27. The Supplemental Evaluation was intended to be inserted 
into Mr. Aguirre’s personnel file and circulated to the Compensation Committee in 
connection with the Committee’s merit pay decisions, but it was not placed in the 
personnel file or circulated to the Committee when drafted because of a logistical 
misunderstanding. When I became aware of the Supplemental Evaluation and the 
logistical error, I concurred in the determination that the Supplemental Evaluation 
should be included in Mr. Aguirre’s personnel file so long as the Office of Human 
Resources also concurred in that determination, and I further directed that all dates 
regarding the document and its inclusion in the file be recorded accurately. 

(e) In your capacity as director of the Enforcement Division, how many supplemental 
re-evaluations of staff have you seen once they were approved for a merit pay 
increase? 
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Since I became Director of the Division of Enforcement in May 2005, 1 have seen 
two formal supplemental re-evaluations of employees. 

(2) Much discussion in this matter has surrounded Mr. Aguirre’s issuance of 
subpoenas without his supervisor’s approval. In fact, during your testimony you 
stated that Mr. Aguirre issued, “without his supervisors review or approval, 
subpoenas that violated federal privacy law, which were withdrawn after his 
supervisors learned of them. But for the supervisors’ corrective actions, the former 
employee’s work product could have been extremely damaging to the SEC.’’ 

(a) Does the SEC have any written policies that surround the chain of command for 
the issuance of a subpoena? 

Yes. 

i. Is this information provided to Attorney’s when they are hired? 

Yes. 

ii. How is this information presented (e.g. orally or in writing)? 

Generally, the infomiation is presently both orally and in writing. 

iii. Please provide any written policy that exists at SEC for issuing subpoenas, or 
any training materials (e.g. a SEC manual comparable to the U.S. Attorney’s 
manual). 

New SEC staff attorneys are provided with both oral and written guidelines and other 
training regarding the issuance of subpoenas in connection with an investigation. The 
SEC’s staff structure is hierarchical and features multiple layers of supervision. In the 
first few days on the job, a new staff attorney will be introduced to two or three levels of 
supervisors, including their Branch Chief, their Assistant Director, and their Associate 
Director. New attorneys are often trained by their Branch Chief or other more senior 
staff attorneys regarding the SEC chain of command and other appropriate protocols in 
the conduct of an investigation. This hands-on training generally takes place in the 
context of the new staff attorneys' first few investigations, with the Branch Chief or other 
superior leading the new hire through all required tasks in the course of an investigation, 
and reviewing any written work product created by the new hire. A new hire is trained to 
expect that his or her written work product will be reviewed by one or more supervisors 
or senior SEC staff attorneys. It is generally considered inappropriate for staff attorneys 
to send out written work product that has not been reviewed by at least one supervisor or 
a more senior team member. 

In addition to on the Job training by more senior attorneys, new hires are also 
provided with extensive written guidelines and other training materials. New hires are 
given an Enforcement Orientation Manual and an Enforcement Training Program 
Manual. These materials are provided in connection with an annual multi-day 
Enforcement Training/Orientation Program. New staff attorneys are also granted access 
to the Enforcenet database, which contains, among other things, extensive information on 
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the proper conduct of investigations; a privacy manual and other specific information to 
ensure compliance with federal privacy laws; a guide to “red-flag” issues including 
privacy and privileges; ethics guidance; and guidelines for subpoenas. With respect to 
subpoenas, the guidelines include a standard subpoena cover letter, guidelines on special 
subpoenas to telephone and internet companies; business record certifications, and 
materials regarding special considerations in tfte issuance of subpoenas, such as 
compliance with applicable privacy statutes, subpoenas for immediate production of 
documents, issuance of subpoenas in relation to pending litigation and issuance of 
subpoenas to members of the news media. 

(b) Was Mr. Hanson informed by Mr. Aguirre that he intended to issue the subpoenas 
in question? If so, please describe. 

Yes. Aguirre notified Hanson he wanted to send out these and other subpoenas. 

(c) Did Mr. Hanson ever respond to Mr. Aguirre with concerns regaiding the 
subpoenas? 

Yes. Hanson believed the subpoenas could be improper. He directed that Aguirre 
speak with the Internet Enforcement unit of the Division of Enforcement, which had 
experience in this area, concerning the subpoenas. 

(d) Which supervisors of Mr. Aguirre took the “corrective actions”? 

Hanson. 

(e) What “corrective actions” were taken? 

When Hanson subsequently learned Aguirre had issued the subpoenas, he told 
Aguirre he should not have done that and the problem must be resolved. Later, Aguirre 
told Hanson he had withdrawn the subpoenas. Aguirre was casual and smiling about this 
matter, which Hanson considered serious. 

(f) Is there any documentary evidence that describes or relates to the aforementioned 
“corrective actions”? If so, please provide all documents. In the event this production 
includes documents not previously produced, provide a narrative explanation as to 
why it was not previously produced. 

We have not located among the files Aguirre left upon termination any confirmation 
of his withdrawal of the subpoenas. 

(3) Has the SEC filed an insider trading case during the last five years when the 
statute of limitations period as specified in Section 20A(b)(4) of the Securities 
Exchange Act of 1934 has expired? If so, please specify the name of the case, court 
where filed, and case number. Additionally, please list any other agreements, 
settlements, and/or other adjudications that may have occurred following the 
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expiration of the statute of limitations. In complying with this request please respond 
in detail and list each enumerated response separately. 

The SEC has the authority to file actions after the expiration of the limitations period 
specified in Section 20A(b)(4) of the Securities Exchange Act of 1934, and has done so 
in some instances, though I am unaware of any such cases involving insider trading 
during the last five years. In such cases, despite the expiration of the statute of 
limitations, the SEC is authorized to obtain injunctions, cease-and-desist orders and 
restitution, but not penalties or industry bars. There have also been numerous instances 
in which the Commission has entered into tolling agreements with potential respondents 
to avoid the expiration of the statute of limitations and there have been numerous 
instances in which matters subject to such agreements have been settled or otherwise 
resolved after the statute of limitations would have expired in the absence of such an 
agreement. 

(4) What facts did the SEC learn following September 2, 2005 that led the SEC to 
believe that John Mack had gone “over the wall”, in accordance with the perquisite 
required by Mr. Kreitman, that led the SEC to take the testimony of John Mack? 

The question assumes that the SEC believed John Mack had gone “over the wall” and 
that Mr. Kreitman’s request for such evidence was dispositive in the Division of 
Enforcement’s decision regarding whether to take Mack’s testimony. Neither assumption 
is accurate. Before any final decision could be made about taking Mack’s testimony in 
the ordinary course of the Pequot investigation after Aguirre’s termination, the New York 
Times published Aguirre’s allegations that the SEC blocked him from taking Mack’s 
testimony because of his political connections. Aguirre styled himself as a whistleblower 
and claimed he was fired because of his insistence on taking Mack’s testimony. 

Aguirre’s allegations generated media interest, the commencement of the present inquiry 
by this Committee, and an initial round of public hearings in which only Aguirre’s side of 
the stoiy was told. Contrary to custom, the Division of Enforcement had become 
embroiled in, and indeed was the subject of, a public controversy. Under these 
circumstances, the SEC had little choice but to take Mack’s testimony in order to dispel 
Aguirre’s false allegations about Mack and to quell the public controversy. 

To make a final decision on taking Mack’s testimony, Aguirre’s three supervisors — 
Berger, Kreitman and Hanson — met with my two Deputy Directors, Walter Ricciardi and 
Peter Bresnan. Since I signed Aguirre’s termination letter, I did not participate in the 
meeting. Because Mack was a public figure and the SEC is a public agency, my Deputies 
decided that Mack’s testimony should be taken in the interests of allowing Mack to clear 
himself, to dispel Aguirre’s false allegations and to avoid any appearance, however false 
or unwarranted, that information was allegedly withheld or testimony was allegedly 
blocked by the agency based on Mack’s political connections. If the agency did not take 
Mack’s testimony, it would always be subject to the unfounded public accusation that it 
had not done so because of Mack’s political connections. There would also be no 
testimonial record of the fact that Mack did not know about the GE/HF deal before it was 
publicly announced. Because of the public controversy and the public interest in truth 
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and full disclosure, my Deputies decided that t^ng Mack’s testimony would serve the 
best interests of the Division of Enforcement and the investing public. 

Once the decision to take Mack’s testimony had been made, the Pequot team first 
completed their review of the relevant documents and then took the testimony of other 
witnesses from CSFB. After completion of these preparatory steps. Mack’s testimony 
was taken for approximately four hours on September 1, 2005. The examination of Mr. 
Mack was thorough and comprehensive. We understand that the transcript of his 
testimony has been made available to the Committee. When asked, in several different 
ways, whether he had knowledge of the GE/HF deal before it was publicly announced, 
Mr. Mack consistently denied any knowledge of the deal and we are unaware of any 
other evidence that would suggest anything to the contrary. 
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1. The Department of Justice suggests that it could be helpful to put "inside trading 
offenses" on a firmer statutory footing than they now stand. Assuming no 
necessity of deferring to case law as it has developed over the past sixty years, but 
instead building on definitions the SEC has promulgated through its regulatory 
process, what articulation of the elements of the crime or offense of unlawful insider 
trading, or misappropriation or misuse of material non-public information would 
best produce more certainty for prosecutors and others for whom clarity in this 
area is important? 


As you note, the current prohibitions against insider trading have been developed 
largely through SEC and judicial opinions construing the antifraud provisions of the 
federal securities laws. It is certainly appropriate to consider whether the current 
approach has generated a lack of clarity and certainty about the scope of insider trading 
law. In my view, however, the application of current law to the vast majority of insider 
trading cases is clear-cut. It is only in a relatively few unusual situations that there are 
serious questions about how insider trading law applies, and even in those situations the 
questions often arise because the legal issues are inherently fact-specific. 

If we were to construct a new statutory definition of insider trading, it might be 
possible to address some of the uncertainties and anomalies in existing law, but I am far 
from certain that even the best drafting effort could put all the difficult issues to rest. 

Some of the key elements in any insider trading prohibition - for example, when is 
information “material” so as to trigger insider trading liability? What level of intent or 
knowledge is required in a case against a trader, a “tipper,” or a “tippee”? - will continue 
to present potentially difficult and fact-dependent questions, as to which a statutory 
definition would not necessarily provide greater certainty. While the current Commission 
has not considered the need for a new statutory definition of the offense of insider 
trading, 1 should note that this issue was the subject of much debate roughly twenty years 
ago. At that time, the relevant Congressional committees, the SEC, and prominent 
securities law practitioners devoted extensive efforts to trying to craft an appropriate 
legislative definition of insider trading. Ultimately, however, because of a lack of 
consensus about certain elements of the definition. Congress did not go forward with a 
legislative definition of insider trading, but instead adopted the Insider Trading and 
Securities Fraud Enforcement Act of 1988, which included remedial and procedural 
provisions to strengthen insider trading enforcement. 
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SUBMISSIONS FOR THE RECORD 

Testimony of 
Gary J. Aguirre, Esq. 

Before the 

U.S. Senate Committee on the Judiciary 


December 5, 2006 

Mr. Chairman, Senator Leahy, and Members of the Committee: 

Thank you for inviting me to testify today regarding my allegations that senior SEC 
officials ^used their authority in supervising the insider trading investigation of Pequot 
Capital Management (PCM). 

The Favor 

My testimony today will focus on a favor. Senior SEC officials gave it. Morgan 
Stanley and its CEO, John Mack (Mack), accepted it. 

The favor was an invisible shield. It was put in place by senior officials within the 
SEC’s Division of Enforcement. It shielded Mack fiom an SEC subpoena seeking his 
testimony and records in the PCM insider trading investigation. That evidence was a 
critical step in proving whether Mack had tipped PCM’s CEO, Arthur Samberg 
(Samberg), of General Electric’s (GE) pending acquisition of Heller Financial (Heller). 
Mack was the only suspect. Blocking ffie investigation of the only suspect blocked the 
SEC’s investigation of PCM’s trading in GE-Heller. ^Wthout that investigation, the SEC 
would never be able to even consider the filing of insider trading charges arising out of 
PCM’s trading in GE and Heller against Mack, Samberg, PCM or anyone else. 

The favor had positive effects for some. It cleared the way for Mack’s return on 
June 30, 2005, as Morgan Stanley’s CEO. Without the favor. Mack would have faced the 
risk of an SEC lawsuit for insider trading over the next year. Without the favor, Morgan 
Stmiley had two options: (1) it could pass on Mack as its new CEO and look for other 
candidates or (2) It could hire Mack and take the risk of an SEC insider trading case 
against him. According to Morgan Stanley’s head of compliance, the risk of an insider 
trading case against Mack was one Morgan Stanley did not want to accept. The favor 
made that risk go away. 

The timing of the favor was perfect The search for the source of the GE-Heller 
tip began in May and began to point to Mack by mid-June. My supervisors authorized me 
to seek a criminal investigation of Mack and Sambeig on June 14. An SBC subpoena for 
Mack’s testimony and records was the next logical step in the investigation. That should 
have occurred during the week of June 20. But just then the shield appeared out of 
nowhere: one of my supervisors blocked the subpoena. Simultaneously, a Wall Street 
Journal article carried the headline, “Morgan Stanley May Reconsider Mack for CEO.’’* 


' Ann Davis, Morgan Stanley May Reconsider Mack for CEO, WALL ST. J., June 23, 2005, al Cl . 
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So, why would senior SEC officials give such a favor? My inunediate supervisor, 
Branch Chief Robert Hanson, gave me the answer when he first blocked the Mack 
subpoena: Mack had powerful political coimections.^ He made similar statements on 
other occasions. I questioned this decision up the chain of command, but only got lack 
silence at first. Mack’s political influence is of course indispitfable fact^ 

If Justice at the SEC has lost her blindfold, the capital markets are in trouble. The 
SEC regulates the securities markets. Its success “is a bulwark against possible abuses 
and injustice which, if left unchecked, might jeopardize the strength of our economic 
institutions.”^ Few principles are mote deeply engrained in Htle 17 of the Code of 
Federal Regulations, which regulates the SEC’s operation, than the mandates obligating 
the SEC to handle all of its affairs, including the enforcement of the securities laws, with 
impartiality.’ No conduct would stray fttrther from those mandates than a double set of 
laws: one for the politically well connecfed and another for everyone else. 

After my September 2, 2005, letter informed Chairman Cox of the favor, he 
directed his Inspector General (IG) to conduct an “investigation” of my allegations. The 
IG employed a unique investigatory method; his staff interviewed and took evidence 
from only those senior SEC officials who were the subject of my charges. The IG staff 
never contacted me. Not surprisingly, those charged with misconduct offered little 


* See infra pp. 25-34, 

’ Mack is a “Bush” Ranger, meaning he raised at least $200,000 for the President during the 2004 
presidential campaign. See; John Helyar, A Record Year for Bigtime Donors, FORTUNE, April 19, 2004, at 
46. But his fundraising went far beyond that level; he “reached elite status as a iimd-raiser for President 
Bush" during the 2004 Presidential campaign. See: Landon Thomas Jr., Credit Suisse Parts Ways with a 
Chief, N.Y. TIMES, June 24, 2004, at Cl. For example, “When Mr. Bush began raising money [in 2003], 
one of his first stops was New York, where he collated $4 million at an event organized in part by Mr. 
Paulson and Mr. Mack.” See: Glen Justice, Patrick McGeehan and Landon Thomas Jr,, Once at Arm’s 
Length from Bush, Wall Street Is Now Biggest Donor, N.Y, TIMES, Oct. 23, 2003, at Al. Mack is also 
currently the CEO of Morgan Stanley, the largest contributor to the Bush 2004 Campaign. See: Rick 
Westhead, What U.S, Vote Means to Investors, Incumbents Often Have an Advantage, TORONTO STAR, Oct. 
28, 2004, at LI (“Morgan Stanley was tops through August with $527,030 (U.S.) worth of contributions to 
the Bush campaign.") According to Time Magazine’s December 19, 2005, edition. Mack and one other 
candidate were "at the top of the list to replace Treasury Secretary John Snow.” See: Karen Tumulty and 
Mike Allen, His Search for a New Groove, TIME, Dec. 19, 2005, at 38. 

" 17 CFR 200.53. 

’ 17 CFR 200.55 (“In the exercise of their Judicial functions, members shall ...impartially determine the 
righits of all persons und»- the law.”); 17 CFR 200.58; ("A member should not be swayed by partisan 
demands....”); 17 CFR 200.61: (“A member should not, by his conduct, permit the impression to prevail 
that any person can improperly influence him, that any person unduly enjoys his fevor or that he is affected 
in any way by the rank, position, prestige, or affluence of any perstm.”); 17 CFR 200.64: (“Mmnbeis 
[should] pursue and prosecute ... fairly and impartially...all matteis which they or odters take to the courts 
for judicial review.”); 17 CFR 200.67 ("[T]he necessary rules should be adopt^ ...without fear or favor.”); 
17 CFR 200.69: (“Members should be ...impartial when hearing the arguments of parties or their counsel. 
... The Commission should continuously assure that its staff follows the same principles in their 
relationships with parties and counsel.”); and 17 CFR 200.735-2(a): (“to view of the effect which 
Commission action frequently has on the general pubUc, it is important that members [and] employees 
...maintain unusually high standards of ...impartiality...”). The regulations cited above are applicable to 
both the Commissioners and the Staff(l 7 CFR 200.735-2(b): 17CFR 200.50; 17 CFR 200.51). 
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evidence against themselves. The IG was therefore duty bound to find them blameless. 
This kind of an investigation has a name; it is called a “whitewash.” 

After your Committee and the Finance Committee began their own inquiry, the 
SEC came up with Plan B. It directed its IG to conduct a new “investigation” and its 
Enforcement Division to take Mack’s testimony. The same IG who did the first 
whitewash would do the new one. The same senior officials who blocked Mack’s 
testimony fourteen months earlier would take his testimony. 

Both aspects of Plan B lack the same element as the original decision to block 
M^k’s testimony; integrity. How hard would the IG look for evidence that Mack got a 
favor, when that same evidence would prove his first investigation was a whitewash? 
How hard would senior SEC officials search for clues that Mack tipped Samberg when 
those same clues would prove their misconduct fourteen months earlier? The outcome of 
the “reopened” IG investigation and the Mack testimony were scripted and 
choreographed before they began. When the IG finds Enforcement gave no favor to 
Mack, he will also validate his first investigation. When senior Enforcement officials 
“cleared” Mack last October, they effectively did the same for themselves. 

Still, by taking Mack’s testimony, the SEC conceded the necessity of this step. 
The SEC claims it was just following “established procedures” when it recently reversed 
its June 2005 decision and then took Mack’s testimony.* Would not those same 
“established procedures” call for Mack’s testimony to be taken in June 2005 when it was 
originally sought by the staff person heading the investigation? Or did some new 
evidence recently surface? If so, what was that evidence? How was it overlooked before? 
Further, as discussed below, why would the SEC wait until two critical statutes of 
limitations had expired before taking Mack’s testimony? 

The SEC Favor to Mack Was No Favor to the Nation ’s Capital Markets 

When senior SEC officials blocked the Mack subpoena, they derailed an 
investigation of suspected insider trading involving one of the world’s largest investment 
banks and, at that time, the world’s largest hedge lund.^ That focus on investment banks 
and hedge funds touched on a type of insider trading with global dimensions. In June 
2005, the Federal Services Authority (“FSA”), the United Kingdom’s counterpart to the 
SEC, recognized an “institutionalized” form of insider trading involving investment 
banks and hedge funds.* The FSA suspected that investment banks were giving illegal 
tips of pending mergers and acquisitions to their best hedge fund customers in return for 


* Siobhan Hughes, SEC's Cca Seen Letting Stand Court Hedge-Fund Ruling, Dow Jones News Service, 
July 24, 2006. 

^ Danny Haisim, Hedge Fund Falls Victim to TecA Sear, N.Y. TIMES, May 24, 2001, at Cl. (“The world's 
Imgest hedge fund group, Pequot Capital of Westport, Conn., is believed to have about $15 billion in assets 

* Richard Fletcher, Targeted: The Hedge Fund Insider Dealers, SUNDAY TIMES (London) June 19, 2005, 
at Business 11. 
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lucrative hedge fund business’ More recently, the FSA, has “uncovered signs of insider 
dealing at almost a third of British M&A deals, with possible culprits including traders at 
hedge funds and investment banks.”'® 

The same patterns have emerged in the US. Evidence taken by your Committee in 
September indicated possible insider trading in advance of forty-one percent of the US 
mergers and acquisitions over a billion dollars in size during a recent one year period." 

So how is the SEC doing in catching and civilly prosecuting hedge funds who 
engage in insider trading? How many cases has the SEC filed against hedge funds for 
insider trading? What are the tangible results of those cases? That information is not 
readily available. It is true that the SEC fiequently issues statistics to bolster its image as 
the cop on the street, strolling along with a vigilant eye on both hedge funds and insider 
trading. According to its statistics, the SEC has brought more than 300 insider trading 
cases over the past five years'^ and some 90 cases against hedge funds since 1999.'^ Yet, 
these two statistics conceal a disturbing fact; the SEC’s actual record of enforcing insider 
trading laws against hedge funds. 

What is that record? Aside from the PIPE cases," the SEC has recovered 
approximately $110,000 fiom hedge funds and their principals for all other types of 
insider trading. This includes trading on illegal tips before public announcements of any 
of the following events: mergers, acquisitions, negative and positive earnings surprises, 
government investigations (e.g., FDA approval or withdrawal of approval), CEO hirings 
or firings, or anything else that could affect die value of a public company. How could 
this be? The explanation is quite simple: the SEC has brought a total of six cases for 
insider trading against hedge funds. 

Three of those cases" involve a cookie cutter type of insider trading: the violator 
shorts a public company in advance of an announcement of a Private Investment in 
Public Entities (PIPE). The SEC’s concentration of its resources on PIPE insider trading 


’ Martm Dickson, Insider P-ading, PIN, TIMES (London) June 24, 2005, at 22. Gerard V^roi, UPDATE 1- 
Reuters Summit-UK lo Probe for Hedge Fund Market Abuse, REUTERS News, April 4, 2006. 

“ Gerard Wynn, UPDATE l-Reulers Summit-UK lo Probe for Hedge Fund Market Abme, REUTERS 
News, April 4, 2006. 

Illegal Insider Trading: How Widespread is the Problem and is there Adequate Criminal Enforcement? 
Hearing Before the U.S. Senate Comm, on the Judiciary, 109"’ Cong. (2006) (statement of Mr. Christopher 
K. Thomas, President, Measuredmarkets, Inc.). 

Id., statement of Ms, Linda Thomsen, Director of Enforcement, U.S. Securities and Exchange 
Commission. 

“The number of enforcement cases against hedge fund advisers has grown from just four in 2001 to 
more than 90 since then.” Regulation of Hedge Funds, Hearing Before the U.S. Senate Comm, on Banking, 
Housing, and Urban Affairs, 109* Cong. (2006) (statement of Christopher Cox Chairman, U.S. Securities 
& Exchange Commission). 

SEC V. Deephaven Capital Management, SEC Litigation Release No. 19683, (May 2, 2006); SEC v. 
Langley Partners, SEC Litigation Release No. 19607, (March 14, 2006); SEC v. Hilary L. Shane. SEC 
Litigation Release No. 19227 (May 18, 2005). The SEC has recovered approximately $26 million in these 
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cases is curious. The PIPE market is relatively small; $20 billion in 2005.'^ By 
comparison, the merger and acquisition market was $1.46 trillion over a recent twelve 
month period.’’ Put differently, the PIPE market is 1.4% of the merger and acquisition 
market. So why do half the SEC insider trading cases against hedge funds arise out of 
PIPE transactions? One obvious answer: the cases are easier to prove. The facts are 
relatively simple and follow a cookie cutter fact pattern.'* Also, somebody did much of 
the spade work for the SEC. The cop on the street — the SEC— did not detect the PIPE 
insider trading. Rather, it was detected by a $100 bUlion mutual fund and the evidence 
was then handed over to the SEC.’®* 

The SEC has brought three and only three cases against hedge funds or their 
principals for all other types of insider trading: SEC v. Kornman,^^ SEC v. Tom^^ and 
SEC V. ObusP In twor of those cases, Komman and Tom, the SEC sued the principals of 
two mini hedge funds.’* In Kornman, the illegal profits were $142,000;’'’ the SEC has 
recovered nothing.’* In Tom, the illegal profits were $785,330 dolte;’* the SEC has 
recovered $110,000 from marginal defendants, but nothing from Tom.” In Obus, the 
SEC sued a mid-sized hedge fund, its principal and two others.’* It has recovered nothing 
so far. The only remarkable feature of Obus was the length of the investigation: it took 


Pipe Dreaming: Once the Domain of "Death Spirals, ” The Market for Private Investments in Public 
Equities, or Pipes, Is Going Mainstream. Institutional Investor Americas, October 2006, Vol. 40 No. 10, at 
26. 

” Belinda Cao, Corporate Bond Saies Hit a Record in U.S., The Int’l Herald Tribune, Nov. 6, 2006, at 
Finance 15. 

The facts follow the same pattern. A public company decides to raise money by making a private 
placement of its stock with the intent to register the stock a few months later. This is commonly known as a 
private investment in public equity or PIPE, A hedge fund agrees to purchase slock through the placement. 
The hedge fund also knows that the public announcement of the PIPE will depress the market price of the 
stock. Knowing that, the hedge fund shorts the company’s stock and covers it with the private placement 
for a quick and sure profit. In executing the short, the hedge fund acts on material nonpublic information 
and violates the securities laws. 

” “The focus on Pipes was prompted in part by complaints from a large mutual fund whose traders had 
noticed a pattern in which small-company stocks would decline in advance of a company's announcement 
of a Pipe deal, according to people fomiliar with the matter." Susan Pulliam, Stodt-Ihading Cheats Are in 
the Cross Hairs, WALL ST. J., Jufr 8, 2004, at Cl . “For Bradley, who gave the SEC a list about 18 months 
ago of companies whose stock might have traded irregularly after a PIPE deal, said there appeared to be a 
concerted effort to spread information in the market in an unaudited way.” Herbert Las^ Hedge Fund 
Instant Messaging Should Be Scrutinized, Reuters News May 24, 2005. 

SEC V. Gary M. Kornman, SEC Litigation Release No. 18836 (August 1 8, 2004). 

SEC V. Michael K.C. Tom, SEC Litigation Release No. 19729 (June 15, 2006). 

^ SEC V. Nelson J. Obus, SEC Litigation Release No. 19667 (April 25, 2006). 

” See supra notes 20 and 2 1 . 

SEC V. Gary M. Kornman, supra note 20. 

The most recent order in the court’s file, available on PACER, conditionally dismissed the SEC’s 
complaint There is a pending criminal case against Mr. Kornman. 

SEC V. Michael KC. Tom, supra, note 21 . 

SEC K Michael K.C, Tom, et al., SEC Litigation Release No. 19729, (June 15, 2006). The court file, 
available on PACER, reveals that Michael K.C. Tom has not settled or gone to trial on the SEC adlegations. 
However, Tom was convicted of insider trading and received a six-month sentence. “Tom did plead guilty 
to insider trading and was sentenced to six months “in a community confinement facility.” See: Business in 
Brief, The Boston Globe Nov. 30, 2006, at D2. 

^ SEC V. Nelson J. Obus, SEC Litigation Release No. 19667 (AprU 25, 2006). 
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the SEC at least four years to file the case (not prove a case) against a hedge fund 
principal who repeatedly confessed his transgression to strangers.® To sum up, aside 
from die PIPE cases, SEC efforts to enforce the insider trading laws against hedge funds 
who engage in insider trading come to this; two cases against the principals of two tiny 
hedge funds, one case against a nud-si 2 ed hedge fund, and a total of $110,000 recovered. 

To put in perspective the SEC’s $110,000 recovery, it must be contrasted with the 
scale of illegal insider trading by hedge funds. It is doubtful that anyone has an accurate 
pasp of the total profits hedge funds derive from all types of insider trading. But some 
broad brush strokes may be put to the canvas in one area: insider trading profits by hedge 
funds related to mergers and acquisitions. The study commissioned by The New York 
Times found evidence of insider trading in advance of 41% of the laigest US mergers and 
acquisitions.^® The total dollar volume of US mergers and acquisitions was $1.46 trillion 
over a recent one-year period.^' The FSA believes that much of this illegal trading is done 
by hedge funds.^^ Likewise, four of the witnesses who testified before your Committee 
on September 26, 2006, expressed a similar view,^^ One of the witnesses. Professor John 
Coffee, put it this way: 

[T]he more likely scenario is that information is leaked by their staffs [buy 
out and private equity firms] and by investment bankers to hedge funds 
and other active traders. These leaks are, however, not gratuitous; they are 
predictably in return for some likely quid pro quo. As hedge funds have 
come to dominate trading, they are often paying above market brokerage 
commissions, at least in comparison to other institutional investors. The 
funds paying these above-market commissions expect many things in 
return: . . .hints about pending deals.^ 

All this suggests that hedge funds likely derive illegal profits from insider trading relating 
to mergers and acquisitions in the billions of dollars. The SEC’s track record — its 
recovery of $ 1 2 0,000 — -is not likely much of a deterrent. 

And then there was the PCM investigation. It involved ei^teen referrals by Self- 
Regulatory Organizations (SROs) and one insider trading matter uncovered by staff. In 
the GE-Heller trades, PCM made a profit of $18 million from suspected insider trading. 
In the Microsoft trades, PCM made a profit of $12 million from suspected insider trading. 
All but two of the remaining seventeen matters involved suspected illegal profits in 


” See paragraphs 21 and 30 of the complaint in SEC v. Obus, available at 
htto://www.sec.govyiitigation/complaints/2006/compl9667.pdf. 

“ See supra, note 1 1 and Gretchen Morgenson, Whispers of Mergers Set off Bouts of Suspicious Trading, 
N.Y. Times, Aug. 27, 2006, at Al. 

” See Cao, supra note 17. 

See Fletcher, supra note 8, Dickson, supra note 9 and wynn, supra note 10. 

’’ Illegal Insider fi’oding: How Widespread is the Problem and is there Adequate Criminal Enforcement? 
Hearing Before the U.S. Senate Comm, on the Judkiaiy, 109* Cong. (2006) (statements of Prof. James 
Cox, Prof. John Coffee, Mr, Robert Marchman, Executive Vice President of the NYSE, and Linda 
Thomsen, Director of the SEC Division of Enforcement). 

^ Id., statement of Prof. John Coffee. 
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excess of $1 million. That investigation had begun to focus on the flow of illegal 
information from investment banks to PCM in March 2005.^’ That was months before the 
FSA expressed its concerns about “institutionalized insider trading” in the U.K. and more 
than a year before The New York Times raised the question whether the same thing was 
happening in the US. 

The SEC’s handling of PCM’s suspected insider trading in GE-Heller fits the 
pattern of its overall handling of insider trying cases. It goes for the low hanging finit, 
amateur traders who make stupid mistakes when they trade on illegal tips, but not the 
large, sophisticated hedge funds who do not make easy statistics. The SEC vigorously 
pursued an insider trading case against a low level GE executive and a Taiwanese Kung 
Fu instmetor who split a $157,000 profit derived from trading Heller options.^ The 
Department of Justice jumped in and exacted a guilty plea’ from one of the participants. 
The District Court sentenced him to fifteen months in prison.’’ 

The NYSE likely highlighted PCM’s trading to the SEC within months of PCM’s 
July 2001 trades. The minimum SEC inquiry into PCM’s trading in Heller would have 
raised one red flag after another. Simply checking PCM’s trading in Heller for July 2001 
would have revealed a $17 million profit, not the $5.97 million the NYSE found. 
Scratching a tad deeper would have revealed that PCM had bought more Heller stock 
{$44 million worth) than any individual or institution in the country during the four 
weeks before the amiouncement. Scratching a little deeper would have revealed that PCM 
had also sold shorted $36 million in GE stock, thereby positioning itself for the likely dip 
in OE’s stock price when the tender offer was announced, which dip in fact occurred. The 
inescapable inference from these facts was that someone at PCM had a strong belief that 
GE would acquire Heller. By that point, the SEC would have to ask PCM one simple 
question: Why did you bet $80 million that GE would acquire Heller? That question 
would not be addressed to PCM and its CEO for another four years. 

To sum up, the PCM investigation had focused on a new type of insider trading of 
global dimensions, “institutionalized insider trading.” The investment bank under 
investigation was the third largest in the world at the time. The hedge fund was the largest 
in the world at the time and was suspected of routinely engaging in insider trading. Given 
the SEC’s failure to look at this area before, it was critical to the capital markets that the 
investigation be thorough. Instead, senior Enforcement offrcials halted the investigation 
by blocking the issuance of any subpoenas to the only suspected tipper. 


’’ All the emails refraenced io the footnotes, to this testimony, including this one have been previously 
provided to Committee staff. See my March I, 2005, email to Robert Hanson (Hanson), Eric Ribeiin 
(Ribelin), Hilton Foster (Foster) and Marie Kreitman (Kreitman). With this email 1 informed my supervisors 
and other staff working on the PCM investigation: “1 think we should also serve subpoenas on key broker- 
dealers, such as Goldman mid Morgan Stanley, whose ties to Pequot propitious timing seem to be 
frequent" I issued subpoenas to Goldman Sachs and Morgan Stanley later that month for records relating 
to their prime brokerage and trading relationships with PCM. 

Reuters, 2 Men Are Accused Of Insider Trading^H.Y. TIMES, July 30, 2002 at Cl. 

’’ Reuters, Former Executive Pleads Guilty, N.Y. Times, October 23, 2002 at C2. 
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But it gets worse. The suspected tipper was the incoming CEO of the investment 
bank. The suspected tippee was the CEO of the hedge fund. If those at the top of these 
pyramids believe that insider trading is an acceptable business risk, their subordinates — 
everyone else in both companies — will not likely have higher standards. It is hard to 
imagine how the SEC could have givert a favor more damaging to the capital markets. 

The Status of the PCM Insider Trading by June 2005 

The investigations of Samberg’s and Mack’s roles as the possible tippee and 
tipper in the GE-Hellcr matter rvere interdependent in two ways. First, as discussed 
below, the circumstances surrounding Samberg’s trading in GE and Heller in July 2001 
defined the profile of the person who likely tipped him. Only Mack fit the profile. 
Second, when senior SEC officials blocked the subpoena for the only person who met the 
tipj»r’s profile, they rang the death knell on proving the case against Samberg and PCM, 
No insider trading case can be proved without establishing the source of the tip. 

PCM’s History of Suspected insider Trading 

There were multiple reasons in 2005 to scrutinize Samberg's and PCM’s trading 
over the prior few years for the use of illegal tips. Market surveillance officials of the 
NYSE told me that PCM and two other hedge funds, which they named, had most often 
been the subject of insider trading referrals to the SEC in recent years. One of those 
officials put it this way: “PCM was just too lucky.” In the fall of 2004, I had located 
thirteen other insider trading matters which SROs had referred or highlighted to the SEC 
over the prior three years involving PCM. None had been investigated. SROs referred 
another four insider trading matters over the next few months. In response to an SEC 
subpoena, PCM produced records of yet other SRO refenals. The SEC’s New York 
District Office was also conducting a separate investigation of PCM for possible insider 
trading arising out of a PIPE transaction. Independently, Hilton Foster (Foster), perhaps 
the most experienced SEC attorney at conducting insider trading investigations, told me 
that he had investigated PCM a decade earlier and suspected Samberg and PCM were 
“serial inside traders.”^* 

There was also the money PCM paid to its brokers-dealers: $226 million during 
the twelve month period in which it did the GE-Heller trades.^* PCM paid an “average 
commission rate” to its brokers of five cents a share.'*® These trades could have been 
executed for as little as a penny a share electronicedly.'*’ PCM also paid many more 
millions in fees to its prime brokers. In return for these fees, hedge funds in general,'*^ and 


See my October 8, 2004, email to Cain and Grime. 

® A copy of this document was provided to Committee staff as Ex. 25 to my letter of August 2 1 , 2006, to 
Senator Shelby. 

*“ Id During a phone interview, a senior Morgan Stanley trader told several staff members including me 
that PCM usually paid five cents a share for executing its trades. 

*' lanthe Jeanne Dugan, Jn the Loop: How Inside Slock Tips Still Flow Despite Regulatory Crackdowns — 
Some Hedge Funds, Especially, Find Ways Around Efforts To Level the Playing Field— Heads-Up on a 
Rating Change. WALL St, J., August 27, 2004. 

*‘ld 
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PCM in particular/^ received fevers and information. The key question is where the 
broker-dealers drew the line on the type of favors and information they gave PCM and 
where PCM drew the line in receiving them. 

Then there was the obvious good-twin bad-twin comparison Iwtween PCM and 
Andor Capital Management (Andor). Andor was formed in September 2001 when PCM 
cofounders, Samberg and Daniel Benton (Benton), split up PCM’s employees and its $15 
billion in assets. Samberg would continue with PCM, but with half the assets to manage. 
Andor would go its separate way, with the other $7.5 billion to manage. I could find few 
SRO referrals of Andor in comparison with PCM from 2001 through 2005. 1 also asked 
Eric Ribelin (Ribelin), a branch chief in the SEC’s Office of Market Surveillance, if he 
could get an exact number of the referrals on Andor. Ribelin responded: “The referrals 
are by Issuer, not by account that traded, so there is no electronic way to key on it. Put it 
this way, before you mentioned Andor I’d never heard the name. I’ve seen and heard 
Pequot’s name for years in referrals and in conversations with SROs.”^ 

Finally, Samberg sought nonpublic information on another company shortly 
before he was suspected of obtaining the Heller tip from Mack. In April 2001, Samberg 
hired David Zilkha out of Microsoft, where he was employed as a product manager. The 
emails between Samberg and Zilkha show Zilkha obtaining nonpublic information from 
his contacts at Microsoft, on some occasions while Zilkha was still working at Microsoft, 
and passing it along to Samberg. When I left the SEC, gaps in the evidence prevented 
Enforcement from using these emails as a basis for a separate insider trading case against 
PCM and Samberg. However, we saw these emails as a window into how Samberg 
operated and thus they provided a clue to the mystery why he bet $80 million in July 
2001 that GE would acquire Heller without any data supporting his bet. 

Samberg began pumping Zilkha for information almost two months before he left 
Microsoft. Samberg ’s first email to Zilkha on February 28, 2001, asked: “Do you have 
any current view [on Microsoft] that could be helpful? Might as well pick your brain 
before you go on the payroll!!”^’ The reply did not appear to pass along material 
nonpublic information.''* 

Later, Samberg ’s emails became more direct. On April 30, after Zilkha had joined 
PCM, Samberg emailed Zilkha, asking: “those [MSFT] contacts have any views on the 
direct tv — Murdoch — rumored msft possible deal?”'" This email shows Samberg using 
Zilkha to confirm — through his Microsoft contacts — whether the rumor was true that 
Microsoft would participate in a joint acquisition of DIRECTV. 

In another email, Zilkha reported back: 


Supra, note 39. 

** See Ribelin’s February 3, 2005, email to me. 

See Samberg’s February 28, 2001, email to Zilkha. 
^Id. 

See Samberg’s April 30, 2001, email to Zilkha. 
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Just spoke to one of my buds in the company [Microsoft], He had 2 data 

points. 

1) Orlando Ayala, in charge of sales worldwide, told managers this week 
that the quarter looks to end on a strong note. 

2) Bob McDowell, in charge of Microsoft Consulting, told my friend that 
MCS was having a blow out quarter. 

I asked about negative data points and he said he hadn’t heard of any. 

In another email, Samberg directed Zilkha that information obtained from 
Zilkha’s contacts within Microsoft should not be shared with an analyst Zilkha and 
Samberg had this edited exchange about Microsoft’s expected earnings: 

Zilkha: I told Sherlund [an analyst] on the call that MSFT [Microsoft 
ticker symbol] was anticTpating beating earnings for the Q as of 
last Thursday. He asked if me whether he could put out a note 
talking up MSFT. 1 told him I’d let him know tomorrow after 1 
heard back from my contact--and had gotten your take on what we 
would like we’d like him to do.'*’ 

Samberg: As to msft, I don’t want to be associated with anything Sherlund 
[stock analyst] does. If, after talking to you he feels 
comfortable with the stock, fine, but yve absolutely should not 
be relaying info to him about what you had learned via 
contacts within the company. 

Here is another Samberg-Zilkha exchange, while Zilkha was still employed by 
Microsoft, on April 7: 

Samberg: 1 own some msft on the win2000 cycle, despite recurring 
indications from knowledgeable people that the company will either 
piearaiouncc or teike guidance down. Any tidbits you care to lob in 
would be appreciated.^* 

Zilkha; I will get back to you on MSFT ASAP.” 

Zilkha did not reply by email, at least in no email that Enforcement staff could find, so 
there was no proof what he told Samberg. However, between April 9 and 11, Samberg 
bought 30,000 options contracts on the assumption that Microsoft would beat its 


■'* See Zilkba’s lune 13, 2001, eniail to Samberg. 

■*’ See Zitkha’s June 18, 2001, email to Samberg. 

“ Id, On the same day, Reuters said there was “Mounting speculation about a profit warning from 
Microsoft.” Eurostocks down, techs hit again by Microsoft talk, REUTERS News, June 15, 2001. 

See Samberg’s April 6, 2001 , email to Zilkha. 

^^Id. 
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earnings, the reverse of his belief stated in his email.^^ On April 20, Microsoft did in fact 
beat its earnings. Samberg made a $12 million profit on his April 9-1 1 option trades.*'' 

On April 23, Zilkha’s first day at PCM, Samberg sent him an email: “I shouldn’t 
say this, but you have probably paid for yourself already!”** Samberg emailed two other 
PCM executives on the same day: “our new guy, david zilkha Jsic], is in ct today, check 
[sic] him out. He’s already got a great p&l [profit and loss] on his msft input.”** Zilkha 
had earned his ‘‘great p&l" with PCM while still an employee of Microsoft. 

In general, the Samberg-Zilkha emails were anomalous. The evidence suggests 
two reasons. First, Samberg likely used instant messaging when he did not wish to leave 
a trail, which would have been the case if he was soliciting or receiving materitd 
nonpublic information.** Instant messaging left no telltale image in any server or 
computer. Second, Samberg was under pressure to perform after April 2001, when his 
partner announced he intended to leave with half of PCM’s assets and thus Samberg may 
have taken greater risks than usual.** 

Samberg ’s Testimony Advanced the Investigation of PC M's Trading in GE and Heller 

The first subpoenas to PCM were issued in early February 2005. In April and 
May, PCM began producing significant volumes of its records.** 1 took Samberg’s 
testimony in early May and again in early June 2005. By early June 2005, the evidence 
suggested that Samberg had relied on an illegal tip in directing PCM’s trades in GE and 
Heller. I summarized that evidence in my email of June 27, 2005, to Ribelin, who 
attended both sessions of Samberg’s testimony, Assistant Director Mark Kreitman 
(Kreitman), and Hanson.*' 

The first aspect of Samberg’s and PCM’s trading in Heller and GE to attract our 
attention was its size. Samberg directed PCM to purchase $44 million in Heller stock 
from July 2 through July 27, 2001. That made PCM the largest purchaser of Heller stock 
in the nation diuing the four weeks just before the acquisition was announced.** But even 
those purchases were not enough; Samberg was trying to buy larger blocks of Heller 
stock.** This raised the obvious question: What did Samberg find so attractive about 


” A copy of this document, the timeline of events, was provided to Committee staff as ex. 12 to my letter 
of August 21, 2006, to Senator Shelby. 

Id. 

” See Samheig’s April 20, 2001, email to Zilkha. 

See Samberg April 23, 2001, email to Broach and Schendel. 

I was fired before I had the opportunity to question Samberg about Zilkha. 

“ See Shash Patel’s March 14, 2003, email on instant messaging and Samberg’s May 23, 2001, email to 
Zilkha. 

” Gregory Zuckerman, Pequol Partners Split as Benton Plans to Launch His Own Funds, WALL ST. }., 
April 4, 2001, at Cl; See also my June 27, 2005, email to Kreitman, Hanson and Ribelin. 

** See my May 9, 2005, email to Florschutz, Kreitman and Hanson. 

“ See my June 27, 2005, email to Kreitman, Hanson and Ribelin. 

“ See my August 4, 2005, email to Hanson. 

See my June 27, 2005, email to Kreitman, Hanson and Ribelin. 
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Heller that he was willing to outbid everyone else in the coimliy to own it, including 
those who followed it closely? 

The same was true of Samberg’s trades in GE. Samberg directed $36 million in 
shorts on GE, but that was also not enough. He was trying to short even larger amounts.*'' 
Again, why did Samberg have the conviction that GE was going to fall? 

I was looking for answers to these questions when I took Samberg’s testimony, 
but did not get them. At the first session of his testimony in early May, Samberg gave six 
reasons for his decision to buy Heller stock. Before the second session, I subpoenaed the 
documents that his lawyers had shown Samberg before he testified. It turned out that 
Samberg’s attorneys, and not Samberg, had done the research why Samberg bought 
Heller in 2001, but that research was done four years after Samberg had directed the 
trades. None of the records Samberg 's attorneys had shown him came ffom'PCM’s or 
Samberg’s files.** Nor could Samberg recall ever seeing these records before. In short, his 
attorneys had spoon-fed him his testimony.** 

Independently, Samberg eliminated any legitimate source of information for his 
decisions to buy Heller stock. Samberg said he spoke with no one regarding his decision 
to purchase Heller stock: not any of PCM’s 250-person staff, not anyone at Heller 
(contrary to his practice),*’ not anyone at any fmancial services company, and not any 
analyst or consultant. Nor did he recall seeing any newspaper articles about Heller.** 
Samberg testified that Heller was in an industry outside the focus of his hedge fund, that 
he did not follow Heller “in the way people follow stocks before it [sic] was 
purchased.’’** Samberg also said his decision to purchase Heller in July 2001 had 
“nothing to do with Heller.” 

Finally, in the millions of records PCM produced, only two had any reference to 
PCM’s trading in Heller. In one, Samberg asked his trader, “where are we on HF?”™ In 
the other, Samberg replied to an email informing him the acquisition of Heller had just 
become public and the resulting 50% leap in its stock price. Samberg replied; ;) ;) :) 

;) :) :) Samberg could recall no other e-mails relating to Heller.” 

Incidentally, the smiley face — ;) — showed up in two other emails that caught our 
attention. Joseph Samberg, the president of his own hedge fund and son of Arthur 


“w. 

“W. 

” Id. Samberg told Fortune Magazine in 1998 that he attributed PCM’s high returns to its practice of 
contacting public companies for information. He testified that PCM had continued this practice in 2001. 
“The investment staff visits thousands of companies each year, conducts extensive interviews with 
management as well as competitors, suppliers, distributors, and customers.” Lawrence A. Armour, A Hedge 
Fund Winner: Ignoring Wall Street Research Pays Off, FORTIWE, October 12, 1998, at 224. 

^ See my June 27, 2005, email to Kreilman, Hanson and Ribelin. 

^Id. 

^Id. 

71 
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Samberg/^ sent an email to his father on July 12, 2001, offering this insight about Mack 
stepping in as CSFB’s new CEO: 

If you read the font page of the C Section of the WSJ, you will see that 
our friend and latest investor [in Joseph Samberg’s hedge fund], John 
Mack, is to become the new CEO of CFSB, the no.2 underwriter in the 
U.S.! It’s nice to have friends in high places...:)” 

On September 26, 2001, Samberg also sent this email to miother prominent hedge fund 
manager: “don’t know most of the things I’m buying. That was clearly true when 
Samberg directed PCM to buy $44 million in Heller stock. 

Samberg claimed he saw an analyst’s report in July 2001 like the one his attorneys 
showed him before he testified in 2005. Neither PCM nor Sambe^ produced such a 
report. Nor was there a hint of one in the documents PCM produced in response to SEC 
subpoenas. Here is Samberg’s testimony at the second session on (1) the report shown to 
him by Ws attorneys before the first session of his testimony and (2) the one he claimed 
he saw in July 2001: 

Q Have you seen this report in any e-mail dated before July 30, 

2001 ? 

A 1 don't recall seeing it. 

Q Do you have a high regard for sell side analysts? 

A I have a high regard for them as people. I don't have a high 
regard for using their reports to make investment decisions. 

Q It would have been very unusual for you to rely on a sell side 
report, would it not, in making an investment decision? 

A Historically, that is true. 

Q In fact, isn't it true, sir, that you don't think they're worth a 
damn? 

A In general, 1 don't think their reports are worth a damn. The 
people can be, but not the reports 

Q Right, And you've made that statement publicly, have you not? 

A I have. 

Q So this is ~ Exhibit 19A is sell side research, is it not, sir? 

A Sure is. 

Q Exactly what you said isn't worth a damn. Correct? 

A You bet. 

Q So is it fair to say that the research you saw in July 2001 about 
Heller Financial also wasn't worth a damn? 

A I really don't know what I saw.” 


^ Mark Veverka, ne Games People Play ll: A Winning Hand in Cellphone Poker, BARRON'S, 
September 5, 2005, at 28. 

™ See my June 3, 2005, email to Hanson, Kreitman, Ribelin, Foster, Jim Eichner (Eichner), Tom Conroy 
(Conroy), Stephen Glasco (Glasco) and Nancy Miller (Miller). 

See Samberg's September 26, 2001 email to DiMenna. 

” See my June 27, 2005, email to Kreitman, Hanson, and Ribelin. 
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Samberg also described a host of practices PCM normally followed in making 
trading decisions in 2001.’* These practices included: 

1) “Pequot Capital’s investment proce^ begins with an intensive research of a 
company’s underlying fundamentals.” 

2) “Investment ideas [were] generated as a result of meetings directly with 
company senior management teams [and that] this [allowed] the investment 
team to understand a company’s management structure, thought process, 
strategic direction, and products.” 

3) “In-depth meetings and industry research provides the research to prospective 
fund’s analysts with an overview of a particular industry as well as the 
individual company, and allows for comparisons to be made within that specific 
industry.” 

4) “Based on research, the investment analyst is able to formulate business models 
and discuss their ideas with other members of the investment staff and the 
respective fund's portfolio manager prior to a position being included within the 
portfolio.” 

5) “The investment approach [quoted above] is consistent across all fimds 
managed by Pequot Capital.”’ 

According to his testimony, Samberg followed none of these practices in directing $80 
million in trades in Heller and GE in July 2001 . Nor was there any clue in PCM’s records 
that any of these practices had been followed.’* 

Samberg also offered no explanation for his decision to place $36 million in 
shorts on GE. He testified: 

Q Now, two months later, almost two months later, there is a short 
by you, sir, on July 25, 2001 in the amount of 756,000 shares or 
just shy of $33 million. 

Q Do you see that, sir? [I was showing Samberg GE trade blotter] 

A I do. 

Q Now, can you tell us the reasons that you felt that GE should be 
shorted at that particular time? 

A No, I can't. 

Likewise, PCM produced no records that could explain Samberg’s decision to short sell 
$36 million in GE stock.” 


’’“Id. 

^Id. 

^id. 

T> I A 
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This was the status of the case against Samberg and PCM in early June 2005. 1 
understood, and my supervisors told me, that no case could ever be filed against PCM 
and Samberg without proof who had tipped Samberg. Other staff and I began combing 
through the PCM records for any clue of the tipper’s identity. During the second session 
of his testimony, I questioned Samberg whether he knew any of the individu^s who had 
participated in the acquisition. That produced two weak leads which I later eliminated. In 
early June, evidence began to point to Mack. By August, the evidence indicated that 
Mack, and only Mack, met every element of the tipper’s profile.*® 

The Decision to Take Testimony: The Standard for Everyhody Other than Mack 

Before <fiscussing how my supervisors reacted to my request to subpoena Mack, I 
discuss first how they reacted to my request to subpoena everyone else. Those two 
reactions were as different as night and day. During the inv^igation, I issued over ninety 
subpoenas. Of those, I served approximately thirty subpoenas on PCM — five on PCM for 
records and the rest on officers, portfolio managers, traders and other staff. The other 
sixty or so were served on third parties, mostly public companies and investment banks. 

From the standpoint of authority, I did not need my supervisors’ approval or 
consent to issue a subpoena. The Commission’s formal order in the PCM investigation 
provided; “Gary J. Aguirre [and others]. ..and each of them, be, and hereby ...are 
empowered to administer oaths and afBrmations, subpoena witnesses, compel their 
attendance, take evidence, require the production of books...’’*' However, my superiors 
could of course override my decision to issue a particular subpoena. 

Until Mack, I merely informed my superiors who I intended to subpoena and 
invited their feedback. For example, on February 18, 2005, I emailed Hanson and 
Kreitman informing them of my intention to subpoena twenty-seven individuals.*^ Of 
those twenty-seven individuals, seventeen were employed by PCM, five were officers of 
public companies (including the CEO and CFO of one company), and another five were 
investment bankers. In general, the person subpoenaed was suspected of giving or 
receiving material nonpublic information. Neither Kreitman nor Flanson asked why I had 
decided to issue any of the subpoenas. Neither requested that I make any factual showing 
why the wimess was believed to have received or provided material nonpublic 
information.** Indeed, neither Hanson nor Kreitman even responded to my email. 

Further, far more evidence implicated Mack than any of the twenty-seven 
individuals whose subpoenas Kreitman and Hanson approved by their silence. For 
example, no evidence indicated any of the five investment bankers even knew the PCM 
employee who did the suspected illegal trades. By contrast, in Mack’s case. Mack and 
Samberg knew and trusted each other, had shared stock tips, and spoke just before 
Samberg began to direct the Heller trades. Then there was the fact that Mack met the 
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See my August 4, 2005, emaii to Hanson. 

See my December 16, 2005, email to Richard Grime. 

See my February IS, 2005, email to Hanson and Kreitman. 
Id 
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tipper’s likely profile.*^ No comparable evidence existed for any of the other twenty- 
seven suspected tippers or tippees before Kreitman and Hanson authorized the twenty- 
seven subpoenas to be issued by their silence. 

My supervisors approved the remaining seventy or so subpoenas in much the 
same way. I recall no occasion where my supervisors and I even discussed the need for a 
stronger factual showing before a subpoena could be issued. Only the Mack subpoena 
had that precondition and the required factual showing constantly changed. 

But the issuance of subpoerras was not dte only one way of obtaining information 
from witnesses or suspected tippers or tippees. A simpler way was to contact them by 
phone, usually done by two or more Enforcement staflf members, and then question them 
about' the relevant facts. In February 2005, Kreitman gave carte blanche to two staff 
members working on the PCM investigation to contact all former PCM employees, 
officers, and directors — more than 200 individuals. 

The Reasons for Taking Mack’s Testimony 

The reasons for taking Mack’s testimony are discussed next. My lengthy emails of 
August 4, 2005, and August 24, 2005, again explained to Hanson and Associate Director 
Paul Berger (Berger) why I believed Mack’s testimony was the next logical step in the 
investigation. The email began; 

You have asked that I do a memo why I believe the Mack testimony 
should be taken as the next logical step in the Pequot investigation. I 
believe there are three reasons. First, a profile of the tipper was developed 
in this case that has multiple elements. The possibility toat Mack acted as 
the tipper satisfies almost very element and is inconsistent with none. 
Second, whether or not Mack is the tipper, his testimony vvill advance the 
investigation. If he is the tipper, his testimony will likely suggest some 
avenues to be pursued and others to be dropped. It will pin him down to a 
story which we can begin to disprove. [Third] If he is not the tipper, his 
testimony is the likely first step to eliminating him from consideration. 

This would allow our limited resources to be focused on starting a new 
screening process to find another possible tipper.®^ 

The primary reason to subpoena Mack and his records was the fact that he 
matched the profile of the likely tipper. This process — comparing the elements of the 
likely tipper’s profile with the suspect’s profile — was only done with Mack. The evidence 
implicating Mack, whose testimony was never taken, was more compelling than the 
evidence implicating any other suspected ti|H»rs or tippees before their subpoenas were 


**See infra p. 17-18. 

See my emails of August 4, 2003, to Hanson, and August 24, 2005, to B^er. Both emails have an 
enror. A paragraph describing Samberg reads: “We do not have a complete picture of Mack’s financiai 
assets, but his holdings in his Pequot funds in 2001 exceeded $400 million.” That was the amount of 
Samberg’s holdings in Pequot, not Mack’s, 
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issued. My supervisors approved the first subpoenas for these thirty or so individuais 
without comment. 

In analyzing the evidence suggesting Mack tipped Samberg, several factors 
should be kept in mind. First, no evidence came fi'om Mack. Unlike Samberg, no 
subpoena was served on Mack, not even a records subpoena. He therefore produced no 
emails, phone records, personal calendar, credit card statements or other records which 
are usually critical in developing an insider trading case.*® The standard SEC practice is 
to seek records flora the suspected tipper and tippee. From these records, the case is built 
pebble by pebble until tte mosaic becomes visible. That practice was followed in the 
PCM investigation, except for Mack. The evidence suggestmg Mack was the tipper came 
exclusively from Sambei^, PCM and third party sources. 

For the same reason, the strength of the evidence against Mack cannot be 
compared with the evidence gainst Sambeig. Multiple subpoenas had been served on 
both PCM and Samberg seeking evidence that he had used material nonpublic 
information in directing the GE and Heller trades. Samberg had also testified twice. Most 
of the evidence against Samberg comes from the two sessions of his testimony.*’ 

Another fector to be kept in mind was the purpose of presenting the evidence to 
my supervisors indicating Mack had tipped Samberg. The sole issue was whether there 
was enough evidence to issue a subpoena to Mack. No one suggested there was enough 
evidence to file a case against Mack or Samberg or that we should even consider filing a 
case after Mack’s testimony was taken.** Until Mack, neither Hanson nor Kreitraan had 
required any evidentiary showing before a subpoena could be issued for the testimony of 
a suspected tipper or tippee. Nor had they offered a rational explanation what evidence 
would be requited before Mack’s testimony could be taken. My email-memos to them 
summarizing the Mack evidence went unanswered. In that void, I provided a standard: 
Mack met the profile of the suspected tipper.*’ 

Finally, I discuss below the status of the evidence in August 2005. I began to 
inform my supervisors of the evidence involving Mack in early June. By mid-June 2005, 


“ See ir^a pp. 41-42. 

See my June 27, 2005, email to Kreitman, Hanson, and Ribelin. 

** To the contrary, 1 told tny supervisors that Mack’s testimony was a critical intermediary step in the 
investigation; 

Questioning Mack about this transaction could take us in several directions, each of which 
suggests a different focus for the investigation. First, Mack could deny that he ever knew that GE 
would make the ofier until the public announcem^t. The investigation would then focus <m 
whether this was true. Second, Mack might say be teamed on June 2S or June 29. The focus would 
then be placed on his contacts with Samberg at that time and whether he learned that GE had 
bumped its offer around July 9. Finally, he might give convincing testimony that he learned after 
July 12 for the first time and cause us to reevaluate whether his should even be considered. 

See my August 4, 2005, email to Hanson. 

The elements considered in the tipper’s profile are very similar to the factors typically considered in 
proving an insider trading case. See infra pp. 4 1 -42. 
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my supervisors authorized me to present the GE-Heller matter to the FBI and US 
Attorney in connection with a possible criminal investigation, including Mack and 
Samberg’s possible roles as tipper and tippee. The evidence suggesting that Mack was the 
tipper contmued to strengthen in July and August. Yet, even with stronger facts, my 
supervisors would not allow an administrative subpoena to be issued for Mack, even 
though they were willing to seek a criminal investigation on lesser evidence two months 
earlier. 


The Profile of the Tipper in the GE-Heller Matter 

The profile of the tipper arose out of the trading that Samberg directed. It had 
these elements: 


1) ITie tipper would have had potential access to infonnation that GE would 
make a tender offer for Heller; 

2) The tipper likely spoke with Samberg shortly before he began to trade; 

3) The tipper likely obtained the information shortly before he provided it to 
Samberg; 

4) The tipper should have had one or more motives for tipping Samberg; 

5) The tipper and Samberg likely trusted each other.®® 

As discussed below, only Mack satisfied each element of the profile. 


Mack Had Potential Access to Information that GE Intended to Acquire Heller. 

Mack had potential access to information from either of two possible sources. He 
left Morgan Stanley in late March 2001. Morgan Stanley advised GE on the Heller 
acquisition since May 2001. Mack was known to have had strong contacts with the 
investment bankers at Morgan Stanley.®* No investigation of Mack’s communications 
with his contacts at Morgan Stanley was possible for several reasons. First, my 
supervisors blocked even a records subpoena to Mack for his emails, phone records or 
calendar, the customary way of ascertaining those facts. Second, Morgan Stanley made a 
practice of destroying emails during the period in question.®^ Finally, after Mack stepped 
in as CEO, Morgan Stanley reversed its position that it would search through backup 
tapes for Mack emails.®® 


* See my emails of June 6, 2005, and June 20, 2005, to Hanson; my email of June 28, 2005, to Hanson, 
Ribelin and Kreitman; my email of July 27, 2005, to Kreitman and Berger; and my email of Augrst 4, 
2005, to Hanson. 

’'W 

<n 


The fitm claimed it hadn’t retained emails related to numerous big investigations when in feet it 
had. The SEC alleges the firm destroyed other emails it was required to keep. During settlement 
negotiations, regulators discussed but opted not to provide some recourse for small investors 
a^cted by the document problems, according to people familiar with the discussions. 


Susanne Craig, Ttew Morgan Starkey Has Old Troubles Over Bmoiis, Imeslor-Lawsuit Clouds, WALL ST. 
J., May 24, 2006, at Cl. 

” See my July 19, 2005, email to Kreitman, Hanson, Ribelin, Eichner, and Jama. 
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The evidence pointed more concretely to another source. According to Business 
Week, Credit Suisse (CS) had been “wooing” Mack to step in as the CEO of Credit 
Suisse First Boston (CSFB) since April 2001.^ But CS had competition. Merrill Lynch 
was also “wooing” Mack.®^ That year, Merrill Lynch ranked as the top investment banker 
in the world and CSFB ranked third.’* In making a choice between Merrill Lynch and 
CSFB, Mack — known as the “dealraaker” — would likely want to know what significant 
deals CSFB already had in its inventory. For the same reason, CSFB had a motive to tout 
its significant deals, like the Heller acquisition, to help “woo” Mack away from the 
number one investment bank, Merrill Lynch.” The Heller acquisition was the second 
largest GE had ever made.’* It could also have been mentioned by CSFB’s CFO as 
something Mack would step into when he started with CSFB two weeks later, on July 12, 
since the tender offer would be announced eighteen days later, on July 30, 2001. 

Mack's Contacts with Samherg 

As discussed above, at Samberg’s direction, PCM was the largest purchaser of 
Heller stock during July 2001. Saraberg would likely have started his accumulation of 
Heller earlier than July 2, 2001, if he had got the tip earlier. Hence, Sambeig likely 
received the tip shortly before he began trading on July 2, 2001 . Accordingly, other staff 
and I combed through the records PCM and Samberg produced looking for someone who 
(1) had contact with Samberg shortly before July 2 and (2) had some reason to know 
about OE’s efforts to acquire Heller. Working back in time from July 2, we found only 
one person: Mack. Samberg spoke with Mack on Friday June 29, 2001, after the close of 
the market.” That matched perfectly with Samberg’s decision to begin buying Heller 
with a vengeance the next trading day after he spoke with Mack. In searching through 
Samberg’s emails, calendar, and phone and credit card records over the summer of 2005, 
I found no other leads to a possible source of the GE-Heller tip to Samberg. In August, 1 
informed Hanson and Berger of that fact.’” 

Mack’s Contacts with CSFB: The Right Contacts at the Right Time. 

The key trading dates for Samberg were July 2, 2001, July 10, 2001, and July 25, 
2001.’” On July 2, 2001, Samberg first traded Heller. Samberg increased his buy order 
with PCM’s trader from 15,000 shares on July 9 to 455,000 on July 10. Samberg began 


^ David Fairlamb and Emily Thornton, Is John Mack's Knife Sharp Enough?, BUSINESS WEEK, July 30, 
2001, at 76. 

” See my August 4, 2005, email to Hanson and Poch’s June 30, 2001, email to Samberg. John The 
Apostle: The Nee/ Head of CSFB Preaches Teamwork and Promises to Exorcise the Bank's Demons. Can 
John Mack Petform a Miraculous Turnaround? Fortune August 13, 2001 at 30. 

* Fairlamb & Thornton, supra, note 94. 

” See my August 4, 2005, email to Hanson. 

” Nikhil Det^un and Matt Murray, GE Capital to Acquire Heller Financial-Deal Price of $5.3 Billion 
Means Specialty lender Will Fetch Big Premium, WALL St. J., July 30, 2001, at A3. 

* See Samberg’s email of June 30, 2001, to Jerry Poch; my June 27, 2005, email to Kreitman, Hanson 
and Ribelio; the June 20, 2005, string of emails between me and Hanson; my August 4, 2005, email to 
Hanson; my June 6, 2005, email to Hanson and others; and my Inly 27, 2005, email with attachments to 
Kreitman and Berger. 

See my August 4, 2005, email to Hanson and my August 24, 2005, email to Berger. 

See my June 27, 2005, email to Kreitman, Hanson and Ribelin. 


19 



528 


placing his $36 million in GE shorts on July 25. This suggests that the tipper told 
Samberg about the pending Heller acquisition shortly before July 2, and then gave 
Sambeig updates around July 9 and again around July 25.’®^ These trading patterns also 
imply that the tipper got his information shortly before July 2, July 10, and July 25, 

Mack had potential access to information about the GE-Heller acquisition through 
his contacts with CS and CSFB in May and June 2001 . Mack dealt primarily with the CS 
chairman about stepping in as the CEO of CSFB. Mack could have learned about Heller 
from him. However, the CS chairman conducted his negotiations with Mack from CS’s 
headquarters in Switzerland, according to a CSFB attorney,'®^ which was of course 
beyond the reach of SEC subpoenas.’®^ The same attorney informed me that there were 
also potential issues under Swiss privacy law if we were to seek the cooperation of Swiss 
Government in obtaining compliance with an SEC subpoena. He offered the obvious 
solution: “Why don’t you get tlfrs stuff from Mack?”'®® 

But Mack also had two meetings with CSFB’s CFO in the US that fit nicely with 
Samberg’s trading pattern. The first meeting was around Jxme 28, according to the same 
CSFB attorney.'®' Again, one topic of keen interest for Mack would have been CSFB’s 
pending deals. On the evening of June 29, Mack phoned Samberg.'®* We suspected that 
Mack may have tipped Samberg about Heller during this call. The next trading day, 
Monday, July 2, Samberg began buying huge blocks of Heller. 

Mack had the second meeting with CSFB’s CFO on approximately July 9, 2001, 
according to the same CSFB attorney. Tbat correlates with one of the dates GE “bumped” 


We had not found a contact between Mack and Samberg around July 9 or July 25. However, our 
records from PCM and Samberg were incomplete. Samberg’s personal and PCM phone records were 
incomplete for 2001. The same was true of PCM’s production of Samberg emails for 2001. 1 informed 
Hanson by email on June 1, 2005, that 1 suspected PCM or its attorneys had held back Samberg emails for 
2001. For example, PCM bad produced 837 Samberg emails for July 2001, when PCM managed $15 
billion in assets and had 250 employees and 3,337 Samberg emails in July 2002, when it was half its former 
size due to the Andor spin-off. Further, Samberg produced none of his instant messages for this period since 
it had not been saved. Of course, we had no records from Mack to check, because of the subpoena bar. 

See my August 1 7, 2005, email to Kreitman and Hanson. 

‘“W 


See my July 1 1, 2005, email to Hanson. 

See my August 1 7, 2005, email to Kreitman <uid Hanson and ray August 4, 2005, email to Hanson, 
Since no subpoena could be issued for Mack’s calendar or other records, the information from the CSFB 
attorney could not be verified. Also, this attorney reported to Gary Lynch, CSFB’s General Counsel and a 
close business associate of Mack. I advised my supervisms about my concerns that Lynch was 
orchestrating the document production for CSFB relating to Mack. See my July 19, 2005, email to 
Kreitman, Hanson and other staff (“Lynch will thus be in a position to have orchestrated the document 
production from both CSFB and Morgan Stanley relating to Mack.”) and my August 24, 2005, email to 
Hanson (“Since documents are being filtered by Lynch, and may not exit anyway, there can be no miracle 
leap over 9’ bar.”). In short, 1 doubted that the CSFB General Counsel had given us the full story regarding 
Mack’s contacts with CSFB or CS during the critical period (June 27 through June 29) just before Samberg 
began trading in Heller. The contacts may have been far more extensive than Lynch and his subordinate 
told us. 

See Samberg’s June 30, 2001, email to Poch. 

See my June 27, 2005, email to Kreitman, Hanson and Ribelin. 
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its offer for Heller.’*® The Mack meeting with CSFB’s CEO, during which Mack could 
have received an u^ate on the pending acquisition, fit nicely with Sambeig’s dramatic 
move on July 10."' Finally Mack became CEO of CSFB on July 12, 2001, two weeks 
before July 25, 2001, when Sambeig began placing his $36 million in shorts on GE."^ As 
CSFB’s CEO, Mack would likely have been receiving status reports on the pending GE 
acquisition of HeOer. 

I summarized this information to Hanson on August 4 and Beiger on August 24: 

He [Mack] also took over as CSFB’s CEO on July 12, 2001. Samberg’s 
trading pattern, which I can discuss in more detail if you want, suggests 
that he obtained information just before Monday July 2, around July 9, and 
around July 25. Mack coincidentally met with CSFB’s CFO on June 28 or 
June 29, again a few days before he began work on July 12, and was CEO 
at the third key time. Hence, Mack had relevant contacts with CSFB at 
each time."^ 


Mack’s Motive for Tipping Samberg 
There were a number of motives for Mack to tip Samberg: 

1) Mack was admitted directly into special PCM deals. One key deal went by the 
code name “Fresh Start,” a Lucent spin-off which PCM got into extremely 
cheap. Mack was promised a $5 million piece of Fresh Start the same night in 
which he was suspected of giving Samberg the Heller tip. Just nine days earlier, 
according to a Samberg email. Mack was “beating (Samberg’s] chops” to get into 
Fresh Start. Neither the PCM principals nor Samberg’s son seemed happy about 
Mack getting into Fresh Start.* ^ SEC filings indicate Mack did extremely well on 
his $5 million investment."® 


'"‘Id. 

Id. See also my August 4, 2005, email to Hanson. 

"‘Id. 

"‘Id. 

My June 29, 2005, email to Kreitman put in this way; “Mack was admiued directly into Pequot deals, 
e.g,, the night that Mack is suspected of giving Sambeig the tip, Samberg arranged for Mack to get a $5 
million piece of a Lucent invesOnent subsidiary that was being sold at a fire sale ...” 

' See my August 4, 2005, email to Hanson; and my August 24, 2005, email to Berger. 

Fresh Start became Celiant Corporation. It was initially co-owned by PCM sad Lucent Mack bought 

3.333.333 shares of preferred stock directly from Celiant for $5 million. (See page 21, Andrew Corp Form 
8-IC/A for the period ending June 4, 2002), the same terms and conditions under which PCM acquired its 

33.333.333 sh^s. On February 19, 2002, Andrews Corp filed an 8-K with the SEC stating that it would 
buy all outstanding Celiant stock for $469.8 million: $203.1 million in cash and $266.6 milliiNi in stock. 
The merger agreement (wovided that Celiant preferred shareholders, such as Mack and PCM, would split 
S 1 19.6 million in cash and frie 16.28 million shares of Andrew Corp. common stock. Mack owned 4.26% of 
the outstanding preferred stock. Hence, under the terms announced in the February 19, 2002, and the June 
4, 2002, Form 8-K/A, the value of Mack’s interest would have been approximately $16.43 million. 
However, the slock would not be issued until June 2002 and would not be registered until September 2002. 
(See Andrew Corp Foma 424B3). 
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2) Mack, his wife and their foundation were invested in as many as fifteen PCM 
funds. Hence, PCM’s profits on insider trading also benefited Mack. For 
example, Samberg allocated at least $5.4 million in profits from his GE-HF trades 
to Pequot Partners, a fimd that Mack got into shortly before the GE-Heller 
trades. * 

3) Mack got to put at least $7 million (likely much more) into PCM funds that were 
already closed, except for those with “important business contacts.” These funds 
had sensational returns at that time. For example, Samberg’s emails and 
spreadsheet of Mack’s investments indicate Mack or his wife poured millions into 
tte Pequot Scout Fund. It had a 677% return during the eight years prior to June 
20, 2002,"’ Samberg’s attitude toward making exceptions for well connected 
investors was reflected in his email of July 2, 2001: “the only fund open now is 
partners, and although the min is $5mm, we are always willing to make 
significant exceptions for important industry contacts (emphais added).”*^® Mack, 
his wife or their foundation invested money in fifteen PCM hedge funds, which 
usually had a $5 million minimum.'^' 

4) Mack and Samberg solicited and obtained stock tips from each other. One of 
Samberg’s emails to Mack in April 2001, shortly after Mack left Morgan Stanley, 
asked Mack for information about Morgan Stanley’s stock. Having just been its 
CEO, Mack would logically still have knowledge of material nonpublic 
information. Mack told Samberg he had just unloaded a bundle of Morgan Stanley 
stock. Samberg did not trade on this news, so far as we knew. 

5) Samberg was proposing Mack as a director on two boards.'^^ 

6) They were close friends, e.g., Sambe^’s secretary said “Mack loves you.” On this 
point, my August 4 email reads in part: 

In July 2001, Samberg’s company was splitting apart. Benton was 
a younger and a rising star. Benton’s performance was dwarfing 
Samberg’s. Samberg was recovering fi'om heart surgery. Benton was 
leaving with at least half the company. Samberg was looking at even 
bigger staff losses to Benton. He testified that he was concerned at this 
time that more of his executive committee ‘might walk.’ A big hit on GE- 

See Excel spreadsheet with Mack and his wife’s investments in PCM funds. A copy of this document 
was provided to Committee staff as attachment 11 to Ex. 19 to my August 21, 2006, letter to Senator 
Shelby. 

See my June 27, 2005, email to Kreitman, Hanson and Ribelin; and my July 27, 2005, email with 
attachments to Kreitman and Berger. 

PCM response to SEC inquiry question 5. A copy of this document was provided to Committee staff 
as Ex. 51 to my August 21, 2006, letter to Senator Shelby. 

See the June 20, 2005, stting of emails between Hanson and me. 

A c<^y of this document was provided to Committee staff as attachment 11 to Ex. 19 to my August 
21, 2006, letter to Senator Shelby. 

I am not in possession of this email. However, I know where it can be found at the SEC. 

See Celt ant, supra, note 116. 
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HF would illustrate that his fast ball had not slowed. Regarding GE-HF, 

Mack was just the guy to do his old friend a big favor, one that would also 
benefit him.”'^'' 

The mere relationship between Mack and Samberg was a sufficient “benefit” to Mack to 
establish a securities violation if he gave Samberg the Heller tip.’^’ 

Mack and Samberg Trusted Each Other 

On this point, my August 4 email to Hanson and August 24 email to Berger read: 

[Sambeig] holds an engineering degree from MIT, a Masters of 
Science fi-om Stanford, and an MBA fi^om Columbia. He started with $3.5 
millions and built the largest hedge fund in the world as of 2001, when the 
GE-HF trading took place. He has generally been very careful about his 
comments in his e-mails. He used AOL instant messaging, which leaves 
no trace in any computer, to communicate with key people. In short, he’s a 
smart guy who took few chances. It does not fit the pattern for him to be 
taking big chances where he got his tip. It makes sense that he got it from 
someone he trusted and who also trusted him. That was Mack. Mack’s e- 
mails to and from Samberg have a different ring about them. In one e- 
mail, Samberg’s secretary tells Samberg Mack had called and that, “he 
loves you.” In sum, there was a deep trust and friendship between them. It 
is exactly the kind of relationship that Samberg would feel comfortable 
calling on for a tip as big as HF and GE.'^* 

There is also the fact that Samberg brought in Mack as PCM’s chairman in June 
2001 when the insider trading investigation was clearly focused on trading directed by 
Samberg. My June 3, 2005 email to Hanson read in part; 

John Mack, who came up on radar screen as possible GE-Heller tipper, 
has Just become chairman of Pequot Capital, according to WSJ article 
below. ...Is there something to this perverse logic; Mack is the only 
person in the world who would have as much to loose as Samberg if we 
could prove that he provided material-nonpublic info to Samberg. Who 
safer for Samberg to head Pequot and keep its secrets?*^’ 

See my June 27, 2005, email to Kreitman, Hanson and Ribelin; and my August 4, 2005, email to 
Hanson. 

Dirks V. SEC, 463 U.S. 646, 664 (1983) (“The elements of fiduciary duty and exploitation of 
nonpublic information also exist when an insider makes a gift of confidential information to a trading 
relative or flriend. The tip and trade resemble trading by the insider himself followed by a gif) of the profits 
to the recipient”) 

See my August 4, 2005, email to Hanson: my August 24, 2005, email to Berger; my June 27, 2005, 
email to Kreitman, Hanson and Ribelin; my June 28, 2005, email to Kreitman, Hanson and Ribelin; and my 
July 27, 2005, email with attachments to Kreitman and Berger. 

™ See my June 3, 2005, email to Ribelin, Foster, Eichner, Conroy, Glasco, Miller, Hanson and Kreitman. 
This email incorrectly stated that Mack left Morgan Stanley in late July 2001. This point was corrected by 
my email of June 6, 2005; Mack actually left in March 2001 . 


23 



532 


Hanson replied twice. In the first, he said; “Mack is another bad guy (in my view).”'^® In 
the second, Hanson observed; 

They may feel they have some enterprise exposure and want to avoid an 
indictment of the firm by bringing in an outsider to give the appearance 
that things are cleaned up (audrey [sic] did this before on the case I 
wordked [sic]) or they may be bringing him in so they are all peeing out of 
the same tent so to speak. 

Tab'ng Macki Testimony as Soon as Possible Was Consistent with Standard SEC Practice 

In my My 27, 2005, email to Kreitman and Berger, I also noted; 

I also believe Mack’s testimony should have been taken promptly for the 
same reason that staff normally takes early testimony of suspected 
participants in an insider trading investigation — to pin them down. This is 
particularly true here because CFSB and Morgan Stanley are still 
producing e-mails. Further Morgan Stanley will be friendly because Mack 
is now its CEO, CSFB will be friendly to Mack because Gary Lynch, who 
is going to Morgan Stanley in a couple of months to join Mack, controls 
the CSFB production responsive to our subpoena. Further delay allows 
Mack to concoct a story that is consistent with the information contained 
in the e-mails. On the other hand, if he did not provide information, that 
also may become clear. As discussed in my June 28 e-mail to Mark 
(Exhibit 10), this would allow us to focus on other possible sources for the 
tip.''® 

Pinning down the suspected tipper or tippee allows the case to proceed in either of 
two directions; prove the insider trading case or prove the tipper or tippee gave false 
testimony. For example, Martha Stewart was not convicted of insider trading; she was 
convicted of lying to federal officers. This principle is taught at Enforcement training for 
new staff. It is constantly repeated by senior staff. It guided the PCM investigation until 
Mack became a suspect. This guideline — taking the testimony to pin down the suspect — 
was turned on its head for the Mack testimony. In effect, my superiors required the case 
against Mack be established before his testimony could be taken.'" 

How the Mack investigation Was Halted So He Could Become Morgan Stanley’s CEO 

As discussed above, the investigation of the GE-Heller matter made significant 
progress during May and the first half of June 2005. On June 14, Hanson and Kreitman 
authorized me to present the GE-Heller matter, including Mack’s and Sambeig’s roles as 


See Hansoa June 3, 2005, email to me. 

See Hanson's email to me also dated June 3, 2005. 

See my July 27, 2005, email with attachments to Kreitman and Beiger. 

Kreitman required proof exist Mack “went over the wall,” meaning he had knowledge GE intended to 
acquire Heller before he could be asked if and when he had such knowleiige. See discussion /Mjrir p 37. 
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the possible tipper and tippee, to the FBI and a federal prosecutor, which I did with other 
staff the next day.‘^^ On June 29, 2005, Hanson gave my 2004-2005 performance a 
positive evaluation based on my handling of the GE-Heller investigation, stating that I 
“made contributions of high quality.”'^^ 

But die positive momentum of the GE-Heller investigation had just hit a 
roadblock. On ^proximately June 23, 2005, in a face-to-face meeting, Hanson told me 
that it would be difiScult to obtain authorization for the issuance of a subpoena to Mack 
because he had powerful political connections and Kreitraan “would have to make the 
call.”'^^ Hanson repeated his statement regarding Mack’s political connections in a 
meeting with Kreitman later that same week and again in a meeting between the two of 
us on August 3. 1 confirmed Hanson’s statements about Mack’s “political connections” in 
my emails of July 27, 2005, to Kreitman and Berger,'^* August 4, 2005, to Hanson'^* and 
August 24, 2005, to Hanson.'^’ By his email of August 24, Hanson admitted telling me 
about Mack’s “political clout” in response to my request to issue a subpoena for Mack’s 
testimony and his records.'^* By his email of August 4, Hanson admitted telling me that 
Mack’s attorneys had “juice.”’” 

But another event in late June 2005 tells more directly why my efforts to 
subpoena Mack would fail. On June 23, three days after I first proposed the Mack 
subpoena be issued. The Wall Street Journal announced that Morgan Stanley “has 
weighed reconsidering former Morgan president John Mack as a candidate for [its] chief 
executive officer.”*''® That same day, Eric Dinallo (Dinallo), head of Morgan Stanley's 
regulatory compliance group, phoned me.''" Dinallo confirmed that Morgan Stanley was 
considering Mack for its CEO and, in connection with that possibility, asked if 
Enforcement was seriously considering Mack as a suspect in the PCM investigation. 
Dinallo explained that the prospect of such an action against Mack could affect Morgan 


The index to the notebook was provided to Committee staff as Ex. 4 to my August 21, 2006, letter to 
Senator Shelby. The index also served as an outline for my presentation to Hanson and Kreitman on June 
14, 2005, and to the FBI agents and U.S. Attorney on June 15, 2005. 

’’’ My evaluation of my own work, referred to by the SEC as a “contribution statement’ was forwarded 
to Hanson by my email on June 1 7, 2005. After receiving my contribution statement, Hanson did his own 
evaluation of my performance, which was provided to Committee staff as Ex. 38 to my August 21, 2006, 
letter to Senator Shelby. Then, Hanson forwarded it to the Compensation Committee. The date of Hanson’s 
evaluation and his transmittal date to the Compensatioa Committee are unknown because the SEC has 
refused to produce these records. Pursuant to my FOIA request, the SEC produced the “Supervisory 
Transmittal Form” in which Hanson stated my contributions were of “high quality.” 

This is my best recollection. However, it is possible this communication occurred as early as June 2 1 . 
This discussion was memorialized in my email of July 27, 2005, to Kreitman and Berger; my email of 
August 4, 2005, to Hanson; my email of August 24, 2005, to Berger; as well as in Hanson’s email of 
Aumist 24, 2005, to me. 

See my email with attachments of July 27, 2005, to Kreitman and Berger. 

See my August 4, 2005, email to Hanson. 

See my August 24, 2005, email to Hanson. 

™Id 

See Hanson’s August 4, 2005, email to me. 

Ann Davis, Morgan Stanley May Reconsider Mack for CEO, WALL ST. J., June 23, 2005, at Cl . 

This phone call could have occurred on June 27, though June 23 is my best recollection of the dale. 


25 



534 


Stanley’s decision whether to rehire him as ite CEO. I responded that I could make no 
statement on the subject, but would inform my supervisors of his inquiry. 

Following the conversation, I informed Hanson and Kreitanan of Dinallo’s 
question. In my presence, Kreitman called Dinallo and told him that he was following up 
on Dinallo’s call to me. Dinallo repeated the statement he made to me. Following the call, 
Kreitman stated in my presence that we should tell Morgan Stanley the SEC was 
considering an action against Mack since that action could adversely affect the value of 
Morgan Stanley’s stock, a publicly held company. But Kreitman said he would first 
discuss the issue with AsKwiate Director Berger. That same day, Kreitman discussed 
Dinallo’s question with Berger by speaker j^one in my presence. Kreitman first informed 
Berger of the call fi'om Dinallo. Then, the following exchange took place between 
Kreitman and Berger almost in these words; • 

Kreitman; 1 think we will likely file against Mack and... 

Berger (cutting in): I don’t think we are going to file and nothing should be said to 

Morgan Stanley. 

Following the Kreitman-Berger call, there was an abrupt shift in the way the 
investigation was handled; that shift related exclusively to Mack. The usual routines and 
protocols went out the window. The next day, June 24, Hanson met alone with Berger on 
the evolving Mack controversy. Although Hanson initially invited Ribelin and me to the 
meeting, Berger told Hanson at the last moment that the meeting would involve only the 
two of them. Ribelin and I normally had been included in these meetings. We had 
firsthand knowledge of the testimony and the other evidence; I also had primary 
responsibility for the investigation. The following Monday, June 27, Hanson and 
Kreitman also met privately to discuss my request to issue the Mack subpoena. 

On Jime 27, 1 learned that Mack-Sambeig emails, which I had subpoenaed fixjm 
Morgan Stanley, had been delivered directly to the Director of Enforcement, Linda 
Thomsen (Thomsen). Neither I nor other staff had beard of this happening before. Indeed, 
the subpoena explicitly stated that the documents were to be delivered to me. When I 
picked up the emails from Director Thomsen’s office, she also gave me a ftix cover letter 
from Mary Jo White (White), former US Attorney in New York. The fax indicated that 
White was forwarding the Mack-Samberg emails to Thomsen as a follow up to her 
conversation with Thomsen on the same subject. I had numerous contacts with other 
Morgan Stanley counsel, but never with White. It appeared that White had been retained 
by Moigan Stanley to deal directly with Thomsen about the Mack investigation. It is the 
usual protocol for a defense counsel to deal with the staff attorney first and then go 
further up the chain of command if he or she were dissatisfied with a decision by the staff 
attorney. My dealings with Morgan Stanley attorneys had always been cordial and none 
had expressed a desire to speak with my supervisors. White simply started at the top. 
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See my email with attachments of July 27, 2005, to Kreittnan and Bergen 
Id. 
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The emails that White had delivered to Thomsen were only one of the two classes 
of emails I had subpoenaed from Morgan Stanley: email exchanges between Samberg and 
Mack before Mack left Morgan Stanley in March 200 These exchanges took place 
before Morgan Stanley became GE’s consultant in May 2001 on the Heller acquisition. 
Accordmgly, no one expected these emails to have even the most subtle clues regarding 
the possible tip from Mack to Samberg. Rather, this class of emails were sought to 
provide background information on the Mack-Samberg relationship, e.g., how often they 
exchanged trading tips, and as a check on whether PCM had produced all Mack-Samberg 
email exchanges for this time period, which we doubted. 

The other class of emails sought. Mack’s communications with Morgan Stanley 
staff after he left, had more relevance to the possible flow of information. Again, no one 
expected to find a smoking gun in these emails. As discussed below, smoking guns are 
rarely found in insider trading cases, particularly when the suspected tipper and tippee are 
highly sophisticated financial professionals.''** Rather, these emails might identify 
Morgan Stanley employees with whom Mack was still communicating he left 
Morgan Stanley. That lead could open a new path to investigate, e.g., whether the 
employee was on the acquisition team, had a fiiend on the team, or had any other reason 
to know about the acquisition. White produced no emails of this class, at least none that 
Thomsen turned over to me. 

When I picked up the emails from Thomsen, she walked out of her office, handed 
them to me, and made this comment: “they say what they say.” I turned the emails over to 
an intern to review and compare with those produced by PCM; she reported back, as I 
recall, that there were a few new emails. This was relevant to our growing belief that 
PCM had withheld or destroyed 2001 Samberg emails. As expected, however, the emails 
merely provided background on the Samberg-Mack relationship. 

In this context. Director Thomsen’s comment — ^“they say what they say” — was 
troubling. As discussed above, the emails said very little. Had White suggested to 
Thomsen that these emails somehow demonstrated Mack had not provided the tip to 
Samberg? Was Thomsen going along vvith it? Did Thomsen think we were relying on 
these emails to prove Mack had tipped Samberg? To begin with, our primary theory was 
the tip had flowed from CSFB to Mack and then to Samberg. Over the next couple of 
days, as my supervisors continued to block the Mack subpoena, my concern grew. Had 
Thomsen or Berger directed Kreitman to block the Mack subpoena based on emails 
White had delivered to Thomsen? If so, why was Thomsen making decisions that could 
unravel the investigation without a complete briefing? 

By email of June 29, 2005, 1 informed Kreitman that the most senior Enforcement 
staff had assumed unusual roles in relation to the Mack investigation: (1) Director 
Thomsen was receiving Mack-Samberg emails responsive to the subpoena I had served 


See my July 19, 2005, email to Kreitman, Hanson, Ribelin, Eichnerand Jama. 
See supra note 92. 

Newkirk infra p. 4 1 and note 209. 
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on Morgan Stanley; and (2) senior staff (wIki had little knowledge of the investigation) 
was dealing directly with Morgan Stanley’s counsel. My email read; 

I have been informed by Fiona Phillips, who represents Morgan 
Stanley, that a CD is expected here this afternoon. When I told them [her] 
that it could be delivered tomorrow, since the maiiroom would be closed, 
she insisted that it be delivered today because “someone here was 
expecting it.” That person is not me / also understand that other 
documents from Morgan Stanley were sent directly to Linda Thompson 
[sic] and that there have been discussions between senior staff and 
counsel for Morgan Stanley. As I have told Bob, and stated in my memos, 
the most logical path of the information is from CSFB to Mack to Samberg 
(emphasis added). 

Kreitman did not respond to this email. 

Director Thomsen had reason to listen when White called her in late June to 
discuss the possible SEC insider trading investigation of Mack. At that time, Thomsen’s 
job was on the line. As Director of Enforcement, she serves “at the pleasure” of the SEC 
Chairman. In late June 2005, the SEC was about to change its Chairman.''** President 
Bush had nominated Christopher Cox, who was widely perceived to be far more business 
friendly than his predecessor.''*^ The financial media openly speculated that Thomsen 
could lose her job.'’® TTiis new reality apparently had some effect on Thomsen; she told 
Newsweek in June 2005 that Enforcement would have to adapt to the new leadership.'” 
It was in this environment that White called Thomsen to discuss — and more than likely 
try to discourage — the insider trading investigation of Mack, the Wall Street titan and 
“elite” Bush fund raiser. Incidentally, Hanson identified White as one tentacle that Maek 
could use in exercising his “political clout.”'” 

On June 27 and June 28, 1 sent two emails to Kreitman explaining in detail (1) the 
evidence indicating Samberg had acted on material nonpublic information in directing the 


See my June 29, 2005, email to Kreitman. 

*■’* Susan Harrigan, Mutual Fund Rule Gets Nod; Stdd Revote Reaffirms Measure Requiring Directors 
Have No Ties to Firms Managing Investors' Accounts, NEWSWEEK, June 30, 2005, at 52 (“To succeed 
Donaldson, President Geoi^e W. Bush has appointed Rep. Christopher Cox (R-Calif.), who has been 
perceived as friendly to business.”) 

Departures May Leave a Political Imbalance, FIN. TIMES, June 29, 2005, Comment at 15 (“Cox, if 
approved by the Sraate, would have to decide whether to retain Linda Chatham Thomsen as SEC 
enforcement director.”); see also; Carrie Johnson, For Chief, A ChancetTo Shape the SEC; Ctxe Mtw 
Choose Division Heads, WASH. POST, June 7, 2005, at D1 (“Whether Cox retains or replaces her will be 
watched closely as a clue to his commitment to stringent enforcement.”) 

Karen Tumulty and Mike Allen, His Search for a New Groove, TIME, December 19, 2005, at 38. 

By my email of August 24 to Hanson, i confirmed than Hanson had slated “several times that the 
problem in taking Mack’s exam is his political clout, e.g., all the people that Mary Jo White can contact 
with a phone call.” Hanson responded on the same day; “Most importantly the political clout I mentioned 
to you was a reason to keep Paul and possibly Linda in tbe loop on the testimony.” 
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trades in GE and Heller slocks*^^ and (2) why subpoenas for Mack’s testimony and 
related records were the most logical next steps in the investigation.'^'' On June 21 , 1 also 
prepared and delivered to Kreitman a spreadsheet summarizing Mack’s ties to fifteen 
PCM hedge funds*** and directed an intern to prepare and deliver another spreadsheet 
summarizing other key Mack-Samberg contacts and business relationships.'*^ These 
emails and spreadsheets supplemented emails to Hanson earlier in June indicating that 
Mack was the likely tipper.** 

On June 28 and 29, 1 spoke privately with Kreitman regarding the issuance of the 
Mack subpoenas. Kreitman showed no interest in the facts summarized in the emails and 
spreadsheets supporting my belief that the Mack subpoena should be issued. Nor would 
he allow me to summarize the facts in those emails and spreadsheets. He angrily refused 
to allow the subpoenas to be' issued, but did not explain Ae reasons for his decision. He 
provided no guidelines under what circumstances he wmjld authorize the issuance of the 
subpoenas. By email of June 29, I confirmed Kreitman’s refusal to allow the Mack 
subpoena to be issued and also noted his decision would have a significantly adverse 
impact on the investigation. That email read in part: 

As you know, I have asked to issue a subpoena to CSFB and to 
take the testimony of John Mack in connection with Samberg’s $80 
million trades in GE and Heller shortly before the public announcement of 
the GE’s acquisition of Heller. 1 suggested in my e-mail to you of June 27 
in suitunary fashion why Mack was a logical source of the tip and also 
suggested in my memo of June 28 that this was the next logical step in this 
investigation.... 

Your refusal to permit this testimony, along with other limitations, 
has significantly affected this investigation. ...'** 

As stated below, Kreitman did not respond to my June 29 email for almost four weeks. 
This was out of character for him, as it was his practice to promptly reply to emails from 
his subordinates. Even more out of character, he never replied to my lengthy emails of 
June 27 (nine pages) and June 28 (four pages) describing why Mack’s testimony should 
be taken. 

I had issued over ninety subpoenas in the course of the PCM investigation. With 
the exception of the delivery of the Mack-Samberg emails by Morgan Stanley’s counsel 


See my June 27, 2005, emait to Kreitman, Hanson, and Ribeiin. 

See my June 28, 2005, email to Kreitman, Hanson and Ribeiin. 

See Excel spreadsheet with Mack and his wife’s investments in PCM funds. A copy of this document 
was provided to Committee staff as attachment 11 to Ex. 19 to my August 21, 2006, letter to Senator 
Shelby. 

I do not have a copy of this spreadsheet. However, an edited portion of that spreadsheet limited to the 
known email communications between Mack and Samberg was provided to Committee staff as attachment 
1 2 to Ex. 19 to my Au^t 2 1 , 2006, letter to Senator Shelby. 

See my June 6, 2005, email to Hanson and others; and Hanson’s June 20, 2005, email to me. 

'** See my June 29, 2005, email to Kreitman. 
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to Director Thomsen, defense counsel always sent the responsive documents to me in 
accordance with the explicit instructions in tte subpoena. Likewise, 1 had spoken directly 
with all defense counsel regarding their clients' compliance with these subpoenas. No 
controversy had arisen during my discussions with Morgan Stanley’s counsel regarding 
the production of documents pursuant to the Commission subpoenas. 

As mentioned above, it was even more unusual that Morgan Stanley brought in a 
high-powered attorney, Mary Jo White, to discuss a subpoena production vrith 
Enforcement’s highest official. Director Thomsen. Thomsen and White surely discussed 
somethii^ more important. The likely subject of their call was Morgan Stanley’s 
dilemma; Mack could not step in as Morgan Stanley’s new CEO if he brought with him 
the risk of an SEC lawsuit for msider trading. Morgan Stanley’s chief compliance officer 
called me a day or two before to discuss the same subject. No one knows what White and 
Thomsen discussed except them. But two events the next week give a strong clue: 
Kreitman barred the service of any subpoena on Mack, and, consequently. Mack was able 
to return to Morgan Stanley as its CEO. 

The evidence indicated Kreitman had executed the decisions, but had not made 
them. His handling of the Mack controversy was out of character for him, e.g., giving 
Mack favored treatment, directing me to seek a criminal investigation and then blocking 
the issuance of an administrative subpoena, refusing to review my emails detailing the 
reasons Mack’s testimony was necessary, failing to respond to multiple emails, and doing 
much of this with anger. It was obvious to me that he was under pressure from above. 
Berger’s handling of the Dinallo question suggested that the pressure was coming at least 
from his level. The unprecedented delivery of the Mack-Samberg emails to Director 
Thomsen and her discussion with Mary Jo White suggest Thomsen had applied the 
pressure. And if Thomsen had applied the pressure, did it originate with her or was it 
merely passing through her from a higher level within the SEC or outside the SEC from 
Mack’s or Morgan Stanley’s “powerful political contacts’’? 

On June 30, one week after Dinallo’s call, Morgan Stanley hired Mack as its 
CEO. Morgan Stanley’s concern that Mack was under investigation, as expressed by 
Dinallo to Kreitman and me one week earlier, had been assuaged. The only way Mack 
could be insulated from an SEC investigation was if senior SEC officials had decided that 
he would not be investigated. The only way Morgan Stanley could be comfortable that 
Mack would not be investigated by the SEC is if a senior SEC official had given this 
assurance. 

On the same morning Mack returned as Morgan Stanley’s CEO, June 30, 2005, 1 
tendered my resignation, effective September 30, 2005. 1 had returned to the practice of 
law in September 2004 to perform public service with the SEC. I believed, and still do, 
that my supervisors’ decision blocking the Mack subpoena was done as a favor for Mack 
and Morgan Stanley and, as such, corrupted the SEC’s mission. Trying to get ray 
supervisors to adhere to the SEC’s mission was not why I had come to the SEC. More to 
the point, I could not carry out my duties as a federal officer in the PCM investigation 
and yet accept the decision of my supervisors to give Mack favored treatment. 
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Over the next four weeks, other SEC staff encouraged me to withdraw my 
resignation and try to change the course of the PCM investigation. One colleague 
suggested that my departure guaranteed the GE-Heller investigation would end. 
Additionally, over the next four weeks, I continued to find more evidence suggesting that 
Mack was the tipper. By late July, I decided to withdraw my resignation. I would 
challenge my supervisors’ decision giving Mack favored treatment at ever higher levels 
of the SEC until it was reversed.'^^ To that end, on July 21 or July 22, 1 met with Berger 
and told him that Hmison had informed me the Mack subpoena had been blocked because 
of Mack’s powerftU political connections. On July 27, 1 sent Berger two emaOs. One told 
him I was vdthdrawing my resignation.'** The other informed him why I believed 
Hanson had blocked the Mack subpoena: Mack’s powerful political connections.'*' 

The apparent favor firom senior Enforcement officials to Mack and Morgan 
Stanley raises another troubling question: Did any of the senior officials who blocked the 
Mack testimony receive anything in return? That question shifts the focus to former 
Associate Director Berger. The most obvious internal intervention in the Mack 
investigation came from Berger. He was the point person who cut off Kreitman in mid- 
sentence to say the Mack investigation was going nowhere. Kreitman then reversed his 
support for the Mack investigation. The most obvious external intervention in stopping 
the Mack investigation came fixrm Mary Jo White of Debevoise & Plimpton (D&B), 
attorneys for Morgan Stanley. In bypassing SEC protocol, she went directly to Director 
Thomsen, who, to the best of my knowledge, had never been briefed on the GE-Heller 
investigation and Mack’s possible role as the tipper. 

In May 2006, White announced Berger would start in June with D&P and work 
on securities cases, enforcement and white-collar criminal defense matters. She said 
Berger’s wealth of experience at the SEC "will be a tremendous asset to our clients.”'*^ 
Some obvious questions must be asked about Berger’s courtship with D&P. Had Berger 
stopped the investigation and terminated my employment to curry favor with D&B? Did 
May Jo White participate in recruiting Berger to D&B? When were the first discussions 
between D&B and Berger about his personal plans? Did Berger recuse himself fi’om the 
PCM investigation after he began discussions with D&B about his personal plans? Was 
Berger a “tremendous asset” to a D&P client before he left the SEC? 

My Supervisors Gave False and Ever-Changing Reasons for Blocking 
the Mack Subpoena 

After senior Enforcement officials decided to block the Mack subpoena, they still 
had to communicate their decision to lower staff. And this would raise a sticky question: 
why no subpoena for Mack? One option was to tell staff the truth. That assignment would 
likely have fallen on Kreitman. His email would have read something like this: “Director 

Federal employees are required to “disclose waste, Gaud, abuse, and corruption to appropriate 
authorities.” 5 C.F.R. 2635.101. 

1 spoke with Berger that same day and he accepted the withdrawal of my resignation. See my July 27, 
2005, email to Berger. 

See my July 27, 2005, email with attachments to Kreitman and Berger. 

SEC Associate Etrforcement Director Stepping Down, Dow JOMES News Service, May 18, 2006. 
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Thomsen and Associate Director Berger have made a final decision: John Mack will not 
be subpoenaed for reasons they do not widi to share. Anyone who presses for those 
reasons will be fired.” Enforcement officials wisely rejected the truth option. They did, 
however, come up with something similar: give a reason that sounds like the truth. This 
broadened the options. 


Does Mack Have a Motive? 


Rreitman came up with the first one on June 27: did Mack profit fiom Samberg’s 
trades in GE and Heller? 1 said yes, explaining Samberg had allocated profits fiom the 
GE-Heller trading to at least one of the hedge fiinds in wlfich Mack had invested.'*^ I also 
told Kreitman that Samberg had returned Mack’s fevor, assuming Mack had tipped 
Samberg, With numerous tavors of his own to Mack.’*^ Two days later, I sent Kreitman 
an email describing Samberg’s favors to Mack.'^^ Those favors were also addressed in 
my emails of July 27 and August 4.'“ 

The issue of motive had never been raised by any of my supervisors in the PCM 
investigation as a reason not to issue a subpoena. Further, under established precedent, 
the friendship between Mack and Samberg was alone sufficient to establish illegal insider 
trading if Mack had tipped Samberg.’*’ The hunt had begun: senior Enforcement officials 
were looking for a reason — legitimate or not — ^to block the Mack subpoena. 

We Need More Specificity to Approve the Mack Subpoena 


Four weeks passed before Kreitman would raise another objection to Mack’s 
testimony. By his July 25 email, Kreitman said he wanted more “specificity” before he 
would approve the subpoena for Mack,'** His email made no sense. First, Kreitman 
usually responded -within hours to emails fi-om his subordinate staff. His July 25 email 
was a reply to my email of June 29, almost four weeks earlier. Second, Kreitman’s email 
ignored the “specificitv” set forth in the lengthy emails and spreadsheets he received on 
June 27 and June 28.’* 


I replied to Kreitman and also to Berger on July 27 in an eight-page email with 
fifteen attached exhibits. The exhibits were emails and spreadsheets which 1 had 
previously provided to Hanson or Kreitman.”® Referencing these exhibits, the letter 
addressed every contention in Kreitman’s July 25 email. My email first addressed the 


See my June 27, 2005, email to Kreitman, Hanson and Ribelin. 

The fevors Samberg did for Mack are described above at pp, 21-22. 

'*■’ See my June 29, 2005, email to Kreitman. 

See my August 4, 2005, email to Hanson; my August 24, 2005, email to Berger; and my July 27, 2005 
email with attachments to Kreitman and Berger. 

See supra note 125. 

See ray July 27, 2005 email with attachments to Kreitman and Berger. 

'®W. 

Id. The spreadsheet was an edited version of a portion of the spreadsheet previously provided to 
Kreitman. I do not have the spreadsheet itself. The edited spreadsheet was provided to Committee staff as 
attachment 12 to Exhibit 17 tomy August 21, 2006, letter to Senator Shelby. 
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four-week delay in Kreitman’s response. I suggested that Kreitman’s email had been 
prompted by my meeting with Associate Director Berger a few days earlier. 

My July 27 email began; 

This replies to Mark’s e-mail of July 25, which in turn replied to mine of 
June 28 (attachment 13).'^* I wrote and sent my e-mail immediately after 
a heated discussion with Mark on June 28, memorializing what had 
transpired. I do not understand wliy it would take four weeks to respond. 

I am also copying Paul because the timing of Mark’s e-mail suggests it 
was triggered by my conversation with Paul on the same points late last 
week. 

I told Berger during our meeting the prior week that Hanson had blocked the issuance of 
subpoenas for Mack’s testimony and key documents because Mack had powerful political 
connections. 

My July 27 email went on to point out that a suspected violator of the federal 
securities laws (Mack) was getting special treatment because of his powerful political 
connections and that “treating Mack differently is [not] consistent with the Commission’s 
mission, at least as I imderstand it. . . .” The email reads in part as follows: 

1 had different and more troubling input why it was difficult to move 
ahead with the second CSFB subpoena and the Mack testimony. I sent two 
e-mails to Bob during the week of June 20 (see attachments 3 and 8) 
proposing that we proceed with the Mack testimony and broaden the 
CSFB subpoena. When 1 did not hear back from Bob, I spoke vrith him 
directly about these proposals. Bob told me 1) that these decisions were 
for Mark to make and 2) it would be an uphill battle because Mack had 
powerful political connections. Bob also mentioned this concern during a 
meeting with Mark and me (emphasis added), Bob’s comment about 
Mack’s political influence became more real when I learned on June 27 
that documents 1 had subpoenaed from Morgan Stanley were fexed by 
Mary Jo White (who had never represented anyone in the investigation) 
directly to Linda Thompson (see attachment 15), before Morgan Stanley 
produced them in the investigation. On the preceding Friday, June 24, Bob 
also met privately with Paul about the investigation 1 was handling. 
Likewise, Mark and Bob did not invite me to participate in the meeting on 
June 27 when they discussed Mack’s possible testimony. This combination 
of events suggests to me that the issue whether Mack’s testimony would 
be taken was being handled differently than the same issue for other 
witnesses in this investigation and different from the same issue in other 
investigations. Further, I do not believe that treating Mack differently is 
consistent with the Commission’s mission, at least as I understand it.’’^ 


Attachment 1 3 refers to my email of June 29, 2005, to Kreiuian. 

See my July 27, 2005, email with attachments to Berger and Kreitman. 
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In sum, I informed Berger on two occasions in less than one week that Hanson had 
blocked the Mack subpoena because of his powerful political connections. Blocking 
Mack’s testimony for this reason violated multiple provisions of the Code of Federal 
Regulations which governs the operations of the SEC.*^^ Yet, Berger took no action 
whatsoever. He apparently did not even speak with Hanson becau^, exactly one week 
after my July 27 email, Hanson repeated the comments about Mack’s political clout, 
which he first made on June 23. But issue is specificity? 

We Need another Memo Before We Can Decide to Authorize Mack Subpoena 

At a face-to-face meeting with Hanson on August 3, I again questioned the 
decision to block the Mack subpoena because of his political influence. At that meeting, 
Hanson reiterated his earlier position: it woultf be very difficult to take Mack’s testimony 
because of his political influence. By my email of August 4, 1 confirmed ftirftier details of 
the exchange with Hanson on August 3: 

Second, 1 told you that the decision not to take Mack’s testimony because 
of his powerful political connections was the event that triggered my 
decision [to leave the Conrunission] ...We then discussed at some length 
what standard had to be met to take Mack’s testimony. You told me that 
Mack was “an industry captain,” that he had powerfiil contacts, that Mary 
Jo White, Gary Lynch, and others would be representing him, that Mary Jo 
White could contact a number of powerful individuals, any of whom could 
call Linda about the examination. 1 told you 1 did not believe we should 
set a higher standard for a political captain than anyone else.'^^ 

In another email on August 4, 1 confirmed and continued the discussion from the night 
before: 


Bob: 

1 mentioned last night that Ferdinand Pecora was chief counsel for the 
Senate Committee that drafted the 1933 and 1934 Acts, including the key 
operative language of Section 1 0(b). . . 

When the SEC declines to question “industry captains,” when an 
investigation suggests it is the next logical step, we are granting them a 
pass to play the trading game by their own rules. We do the same when we 
set artificially high barriers to question them that do not exist for others, 
e.g., don’t question them about going over the wall until we proved they 
have already made the trip. 

I don’t think Pecora was suggesting that regulatory scrutiny be delayed 
until we have another market collapse. I do not think he would have 


Supra note 4. 

See my August 4, 2005, email to Hanson at 9:48 am. 
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delayed a heartbeat before taking John Mack’s testimony on the record in 
this matter. Mack had multiple motives, Samberg’s trust, contact with 
Samberg at the key moment, and two possible sources for the tip. He 
should be asked the obvious questions.'” 

In his next email, Hanson bypassed my characterization of his comments about 
Mack’s political influence, but he did not deny them. He only admitted saying: “Mack’s 
counsel will have ‘juice’ as I described last night — meaning that they may reach out to 
Paul and Linda (and possibly others).”'” 

Several weeks later, Hanson and i had another email exchange on “Mack’s 
political clout” Here are our email exchanges discussing Hanson’s comments to me: 

Aguirre: “First, before and after the Mack decision, you have told several times 
that the problem in taking Mack’s exam is his political clout, e.g., all the 
people that Mary Jo White can contact with a phone call.”'” 

Hanson; “Most importantly the political clout I mentioned to you was a reason to 
keep Paul and possibly Linda in the loop on the testimony."”* 

Aguirre: “Bob, this is spin. You told me it would be tough to take Mack’s 
testimony because he has political clout. An artificially high barrier has 
been set for his exam. 1 do not think this is proper. Doing so clashes with 
the SEC’s mission. It also stops me fi-om doing my job as a federal 
officer.”'” 

The “reason” Hanson gave in his email for telling me about “Mack’s political 
clout” — “to keep Paul and possibly Linda in the loop on the testimony” — makes no 
sense. When Hanson spoke about Mack’s political influence during our meeting on 
August 3, as confirmed by my August 4 email, both Paul and Linda had been making 
decisions relating to Mack’s testimony for six weeks. They were both clearly “in the 
loop.”'*® Further, if my supervisors withdrew their objection to the Mack subpoena, there 
would be plenty of time to inform both Thomsen and Berger before the subpoena hit the 
fax machine. 

The August 4 email exchange resulted in Hanson directing me to prepare yet 
another memorandum explaining why Mack’s testimony should be taken. Consequently I 
prepared and sent another lengthy email to Hanson and later to Berger explaining why the 
Mack testimony was the next logical step.'*' 


See my August 4, 2005 email to Hanson at 7:25 am. 

‘’^Sapro, note 174, 

See my August 24, 2005, email to Hanson. 

See discussion stipra pp. 26. 

See my August 4, 2005, email to Hanson and my August 24, 2005, email to Berger. 
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We ’ll Check Your Facts and Then Decide whether to Authorize Mack's Testimony 

After Hanson repeated his comments on August 3 about Mack’s political 
influence, it was clear Beider had done nothing. I therefore decided to infonn Director 
Thomsen of Mack’s preferential treatment, and, if she failed to act, to inform the 
Commissioners. But first a little background is neces-sary to place in context my 
comments to Thomsen. 

As discussed above, Foster had worked on the PCM investigation since I 
contacted him in October, just after his presentation to incoming staff how to conduct an 
insider trading investigation. He retired fiom the SEC on June 30, 2005. At Foster’s 
going away party on July 11, I was present when Foster told Thomsen that the PCM 
investigation was the most important matter he had worked on during his 30 years with 
Enforcement. Later that evening, Foster also suggested to me that I speak directly with 
Thomsen regarding the investigation. 

Consequently, on August 4, 2005, 1 sent the following email to Thomsen: 

Subject; Hilton's comment to you 

Do you have an open door policy? 

If so, do you recall Hilton Foster’s comment to you about the most 
important case he handled in his 30 years with the Commission? He 
wanted me to talk to you about it. It was nearly killed 5 months ago'*^ and 
is now moving in circles. 

It could change the financial markets-make them a little more hospital 
[hospitable] for investors, small or big, who do their home work rather 
than buy information with favors. 

Immediately after 1 sent the above email to Director Thomsen, Hanson took a 
more flexible position on the Mack subpoenas. His new position was this: he and I would 
discuss whether to issue the Mack subpoenas in September after we both returned from 
vacation; the facts in my latest email regarding Mack would be “nailed dovra.”'*^ Based 
on Hanson’s new flexibility, 1 postponed the meeting with Thomsen. My email to the 
Thomsen read in part: 

The day following my e-mail to you, my Branch Chief said he 
would like to ^scuss in September, when all are back fiom vacation, the 


This refers to a decision by Kreitman in early February 2005, less than a month after staff had 
obtained subpoena power and before any subpoenas bad been issued. Kreitman directed that the PCM 
investigation be narrowed to two or three matters. Kreitman bad expressed his approval a few days before 
when the investigation was increased to include seventeen referrals. Kreitman later withdrew the directive 
in March. Kreitman implied the directive had come from Berger. It came approximately two weeks after an 
influential attorney representing PCM met with Enforcement Director Steven Cutler. 

^ See my August 4, 2005, email to Thomsen. 

See Hanson’s August 5, 2005, email to me. The email siring is included. 
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specific concern that prompted my e-mail to you. I therefore believe it 
makes more sense to delay discussing this matter with you until 
September to see if it works itself out. 

Must Show that Mack Went over the Wall 

But Hanson’s idea to check facts would never be implemented. Instead, two 
weeks later, Kreitman tossed out a new theory to block the Mack subpoena: No subpoena 
would be issued without proof Mack had been “brought over the wall.”'** 

The phrase has meaning in the financial industry lexicon. It applies to someone in 
a securities firm who is “brought over the wall” restricting access to non-public, material 
information, sometimes refd^ to as a Chinese wall. For example, those working on an 
acquisition might ask an analyst to explain an esoteric point about a product the acquired 
company manufactures. In this way, the analyst has been “brought over the wall.” He has 
learned material nonpublic information, i.e., that the acquisition is pending. 

Kreitman had never raised this barrier for any other suspected tipper in the PCM 
investigation, including those, like Mack, who were suspected of tipping a PCM portfolio 
manager of a pending acquisition. I could find no one at the SEC who had ever heard of 
this requirement as a precondition to the issuance of a subpoena. No federal court case or 
SEC administrative case ever held that the government had to prove that a suspected 
tipper “was brought over the wall” before a judgment could be entered against him or her 
for insider trading. 

Kreitman’s “over the wall” requirement set a higher standard for issuing an SEC 
administrative subpoena than an appellate court had set for afiinning a criminal 
conviction of insider trading. The “brought over the wall” requirement meant I had to 
prove that Mack knew about the pending acquisition and exactly how he had learned 
about it. The First Circuit set a lower standard — ^“opportunity” or “access” to material, 
nonpublic information — in affirming an insider trading conviction in United States v. 
Larrabee, 240 F.3d 18, 21 (l“ Cir. 2001) with these words: 

The defendant argues that proof of "opportunity" or "access" to material, 
nonpublic information is not the same as provii^ actual possession. That 
is correct, but does not carry the day. While the defendant is correct that 
opportunity alone does not constitute proof of possession, opportunity in 
combination with circumstantial evidence of a well-timed and well- 
orchestrated sequence of events, culminating with successful stock trades, 
creates a compelling inference of possession by the tipper (emphasis 
added). ‘*^ 


See my August 10, 2005, email to Thomsen. 

See my August 17, 2005, email to Hanson and Kreitman. 
United States v. Larrabee, 240 F.3d 18, 21 (1" Cir. 2001). 
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Kreitman’s “over the wall” obstacle was a Catch-22 that would have won praise 
from Joseph Heller. Stripped to its essence, Kieitman was saying this: before I could ask 
Mack if he knew about the pending Heller acquisition, I had to independently prove 
Mack already knew about it. That issue — ^whether Mack knew about the Heller 
acquisition — ^was the primary factual issue in the investigation. If Mack knew about the 
Heller acquisition, the case came together. He would have called Samberg on June 29 
with knowledge. It would explain why Samberg began the next trading day to accumulate 
more Heller stock than anyone else in the nation and wanted to buy even more. It would 
explain why he shorted GE the same way. All the other elements of the tipper’s profile 
would support a finding that Mack was in ^t the tipper. 

However, Mack’s knowledge of the tip would normally be proved by 
circumstantial evidence.’** The first step would be to subpoena him and his records, e.g., 
emails, personal calendar and phone records. But that was where the Kreitman catch-22 
fit in. No subpoena could be issued unless other evidence proved Mack already knew 
about the Heller acquisition. That was a tall order. The records maintained by CS were in 
Switzerland, beyond the reach of SEC subpoenas.'*® The only other records, if they 
existed, were under the control of Mack’s close ally, Gary Lynch, General Counsel of 
CSFB, who would soon join Mack at Morgan Stanley for a $13 million pay package.'*' 
Lynch’s subordinate, another CSFB attorney, believed CSFB had no records relating to 
Mack’s meetings with CSFB’s CFO in late June and the second week of July. Kreitman ’s 
Catch-22 was also a checkmate. 

When I explained to Kreitman the “over the wall” concept had no application to 
Mack’s situation, Kreitman seemed to drop the issue. '*^ Kreitman offered no further 
excuse why Mack’s testimony should not be taken before he fired me. However, in late 
August, Hanson picked up the “over the wall” theme again. 

"Everyone Feels We Will Take Mack's Testimony at Some Point” 

By August 24, Hanson had returned from vacation and was backing away from 
his earlier decision to reopen the question of Mack’s testimony.'*^ He did, however, 
concede; “I believe that everyone feels we will take Mack's testimony at some point— the 
question is when.”'*’' The testimony was not taken until August 1, 2006, and then only 
after the matter had become public and two key statutes of limitations had expired.'*^ 


‘“M 

See injrap. 41. 

See my August 17, 2005, email to Kreitman and Hanson. 

See my July 27, 2005, email with attachments to Kreitman and Berger; and my July 19, 2005, email to 
Kreitman, Hanson, Ribeiin, Eichner and Jama. 

Id. I could find no one in Enforcement that had ever heard of the theory that the “brought over the 
wall” concept had any application to the issuance of a subpoena in an insider trading case. 

See my August 24. 2005 email to Hanson. 

'^Id. 

See infra p.44. 
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Hanson and I never met to discuss Mack’s testimony, as he suggested on August 
5. Hanson left for vacation that day. When he returned on August 22, 1 was on vacation, 
scheduled to return on September 6. On September 1, 2005, Rreitman and Hanson called 
me in California to say my employment would terminate the next day or I could resign. 
On September 1, Thomsen sent the termination notice, initialed by Berger. On September 
2, 1 sent a letter to each Commissioner informing them of the favored treatment senior 
Enforcement staff had given Mack.‘^ 

The evidence suggests that Hanson’s new flexibility on August 5 was engineered 
to stop my disclosures to higher and higher levels of the SEC until Enforcement officials 
could figure how to camouflage tteir decision to fire me. Contrary to Hanson’s statement, 
the facts indicating Mack tipped PCM were never vetted. Neither Hanson, nor Kreitman, 
nor Berger ever responded to my August 4 email, which again de^ed the reasons to take 
Mack’s testimony. By the second hdf of August, both Kreitman tuid Hanson had reverted 
back to a hard line on the Mack subpoenas.'*^ Consequently, I decided to t^e the 
propriety of Mack’s special treatment beyond the SEC. On August 29, three days before I 
was fired, I contacted the Disclosure Unit of the Office of Special Counsel to discuss the 
filing of a complaint arising out of the PCM investigation.'®* 

Afy Evaluations Were All Positive Until I Questioned Mack ’s Favored Treatment 

The completed Form 50-B (Personnel Action) records the SEC’s decision on 
August 21, 2005, to raise my merit rating (pay scale) two-steps based on my 
performance.'®® Director Thomsen’s notice of September 1 terminated my employment 
eleven days later. In between these dates, 1 was on vacation. The obvious questiont How 
did my performance warrant a two-step pay increase, yet also require the SEC to fire me? 
The SEC has offered no explanation. To the contrary, it has done its best to obscure those 
facts. As discussed next, I believe this mystery is solved with two words; John Mack. 

I started work with the SEC on September 7, 2004. On June 1, 2005, Branch 
Chief Hanson and Assistant Director Kreitman did my face-to-face 2004-2005 
performance evaluation. Kreitman completed SEC Form 2494 regarding my 
“performance assessment” in relation to four categories of “Critical Elements and 
Acceptable Standards.”^"® Kreitman had the option of checking one of two boxes 
(“Acceptable” or “Unacceptable”) for each of the four categories; (1) “Knowledge of 
Field or Occupation,” (2) “Planning and Organizing Work,” (3) “Execution of Duties,” 
and (4) “Communications.” He checked “acceptable” for each category.^®' 


See my September 2, 2005, fax to Chairman Cox. 

See my August 4, 2005, email to Hanson; ray August 24, 2005, email to Berger; and my August 17, 
2005, email to Kreitmao and Hanson. 

1 discussed with Office of Special Counsel attorney Mathew Glover whether ntmpublic documents rel^g 
to an ongoing SEC investigation could be filed with a whistleblower complaint. 

See my merit pay increase, which was provided to Committee staff as Exhibit 35 to my letter of 
Awisl 21, 2006, to Senator Shelby. 

™ A copy of the SEC Form 2494 approving the two-step merit rating increase was provided to 
Committee staff as Exhibit 36 to my letter of August 2 1 . 2006, to Senator Shelby. 

W. 
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Since my performance was acceptable in each category, 1 qualified for a merit 
step increase?“ On June 17, 2005, I submitted my “contribution statement,” a self- 
eviuation describing my performance, to Hanson, thereby initiating the merit review 
process.^®^ On June 29, 2005, Hanson sent his evaluation of my 2004-2005 performance 
to the compensation committee. In the transmittal form, stmed that I “made contributions 
of high quality. His narrative evaluation of my performance read; 

I supervised Gary Aguirre finm January 18, 2005 through the end of 
the rating period. As shown on his contribution statement, Gary worked 
extremely hard on one investigation during his time with the group, a 
significant matter involving the trading by Pequot Capital, one of the 
nation’s largest hedge funds. 

' Gary has an urunatched dedication to this case (often working well 
beyond normal work horns) and his efforts have imcovered evidence of 
potential insider trading and possible manipulative trading by the fund and 
its principals. He has been able to overcome a number of obstacles 
opposing counsel put in his path on the investigation. Gary worked closely 
with the Office of Compliance, Inspections and Examinations to develop 
the case and worked with several self-regulatory organizations to develop 
a nximber of potential leads. He has gone the extra mile, and then some. 

Gary can work on presenting information in a clearer and more 
concise matmer to enhance the effectiveness of his communications both 
to those he reports to and those he works with.^®* 

But there is more — an unofficial evaluation of my performance by my immediate 
supervisors. On June 14, 2005, the day before my meeting with the US Attorney, 
Kreitman instructed me to review with him and Hanson the evidence that I had collected 
and intended to present to the US Attorney and the FBI the next day. Late on June 14, 1 
spent approximately one hour with Hanson and Kreitman going over that evidence and 
answering their questions. The presentation focused on PCM’s trading in GE and Heller 
over the thirty days prior to the public announcement of GE’s intention to acquire Heller. 
Specifically, I reviewed the evidence indicating Mack and Sambeig were the tipper and 
tippee respectively.^®® I also discussed the Samberg-Zilkha emails, which 1 had just 
found, and the possibility that Zilkha might be willing to cooperate with the investigation. 
When I finished his presentation, Kreitman explained that be sometimes gave unofficial 


^ In November 2004, Cain explained to me that an “acceptable” performance was a precondition to 
eligibili^ for a merit step increase. 

See email of lime 17, 2005, to Hanson. It includes my “contribution statement” 

Id. Pursuant to my FOIA request the SEC produced the “Supervisory Transmittal Form” in which 
Hanson stated my contribudons were of “high quality.” 1 assumed the SEC produced this document in 
response to the letter of Senator Specter and Senator Grassiey dated August 2, 2006. 

A copy of Hanson’s undated evaluation of my work was provided to Committee staff as Ex. 38 to my 
letter of August 2 1 , 2006, to Senator Shelby. 

The presentation followed the order of the evidence collected in a three-ring binder, which has been 
provided to Committee staff. 
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awards to his subordinates for excellent work and there were three levels of these awards: 
all photos of the fictional attorney Perry Mason. Kreitman also stated he was unsure 
whether he had ever given the hipest of these awards to any staff member before. He 
then presented me with his highest award — an eight by ten inch image of Perry Mason. 
Simultaneousiy, Kreitman and Hanson congratulated me for the development of the PCM 
investigation through that date, June 14, 2005. 

For some reason, the SEC has tenaciously fought to keep me from getting the 
remaining records relating to my merit pay increase and termination. 1 first tried to get 
them informally. When that failed, 1 submitted a request to the SEC pursuant to FOIA and 
the Privacy Act for those records. When that failed, I filed a FOIA lawsuit. Since then, the 
SEC has produced Hanson’s transmittal form, dated June 29, 2005, stating that I “made 
contributions of high quality.” 

There are two significant gaps in the records the SEC has thus far produced. The 
first covers the period from June 29, 2006, through August 18, 2006. During this period. 
Director Thomsen, Associate Director Berger, Assistant Director Kreitman, and the 
compensation committee must have approved my merit rating increase. Yet, the SEC 
refuses to produce any records evidencing these steps. Second, the SEC has produced 
nothing tiiat would explain why it approved my two-step merit rating increase on August 
21, 2006, and then fired me eleven days later. A motion to obtain these records in the 
FOIA case has been set for early 2007. 

The Impact of Blocking the Mack Subpoenas on the GE-Ueller Investigation 

There is wide agreement that insider trading cases are difficult to prove. Former 
Associate Director Thomas Newkirk, who speaks from experience,^^* explains: “Direct 
evidence of insider trading is rare. There are no smoking guns or physical evidence that 
can be scientifically linked to a perpetrator. Unless the insider trader confesses his 
knowledge in some admissible form, evidence is almost entirely circumstantial.”^''* 

The process of establishing an insider trading case by circumstantial evidence is 
tedious. Newkirk explains: 

The investigation of the case and the proof presented to the fact-finder is a 
matter of putting together pieces of a puzzle. It requires examining 
inherently innocuous events - meetings in restaurants (as in the Dutch 
caKi), telephone calls, relationships between people, trading patterns - and 


A copy of this award has been provided to Committee staff as Exhibit 41 tomy August 21, 2006, letter 
to Senator Shelby. 

Newkirk’s background insider trading cases may be found cooductmg a word search with his name 
and the phrase “insider trading" in two Lexis sources: Federal Cases Combined and SEC Decisions, Orders 
& Releases 

Thomas C. Newkirk, Associate Director, Divisioo of Enforcement, U.S. Securities and Exchange 
Commission, Insider Trading-A U.S. Perspective, Speech at the 16th International Symposium on 
Economic Crime Jesus College, Cambridge, England; available at 
http://www.sec.gov/news/speech/speecharchive/1998/spch221.btm. 
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drawing reasonable inferences based on their timing and surrounding 
circumstances to lead to die conclusion that the defendant bought or sold 
stock with the benefit of inside information wrongfully obtained?'® 

The Court m Larrabee also explained how circumstantial evidence may come 
together to prove insider trading. The Court summarized the factors that supported the 
jury’s verdict: 

We examine [a] myriad fectors, includii^ (1) access to information; (2) 
relationship between the tipper and the tippee; (3) timing of contact 
between the tipper and the tippee; (4) timing of the trades; (5) pattern of 
the trades; and (6) attempts to conceal either the trades or the relationship 
between the tipper and the tippee. The^evidence presented at trial, when 
pieced together, painted a picture which allowed the jury to conclude 
beyond a reasonable doubt that Larrabee possessed material, nonpublic 
information about the Bank of Boston-Bay Banks merger. ' 

The process of collecting that circumstantial evidence was going well in the GE- 
Heller investigation by late June 2005. Growing evidence indicated that Samberg had 
likely acted on an illegal tip in making his $80 million bet that GE would acquire Heller. 
The evidence also defined the profile of the likely tipper, which Mack nicely fit. The 
elements of that profile bear an almost one-to-one relationship with the factors set out in 
Larrabee above for establishing an insider trading case. But there is one significant 
difference: Larrabee was affirming a jury trial verdict in a criminal case; I was asking my 
superiors to withdraw their objection to an administrative subpoena. 

In terms of time, the investigation was in its infancy. The informal investigation 
was not underway until the fall of 2004, The Commission did not issue its formal order 
until January 2005. The first subpoenas were issued in February 2005. The GE-Heller 
investigation began to take shape in May 2005. Even though the formal investigation was 
only a few months old, Hanson and Kreitman authorized me on June 14 to present the 
GE-Heller matter, including Mack and Samberg’s possible roles as tipper and tippee, to 
the FBI and a federal prosecutor the next day. Two weeks later, the FBI opened its 
complementary investigation. In shoit, the GE-Heller investigation was rapidly 
advancing, but it would take time to build the circumstantial evidence necessary to file an 
insider trading case.^'^ 

At this point, the case against both Samberg and Mack had been developed almost 
exclusively from PCM records and Samberg’s testimony. But this was only half the 
critical records and testimony needed to complete the investigation. The case against the 


United States V. Larrabee, 240F.3d at 21-22. 

Hanson understood this well. After Mack surfaced as the possible ripper, Hanson gave me The 
Prosecutors, by James Stewart, and asked that I read one chapter — Insider Trading at Morgan Stanley— 
which describes the four-year process it took to successfully build a case against Morgan Stanley 
investment hankers for insider trading. This chapter began with the ripper and tippee meeting at TIm 
H arvard Club where the tip was passed during a fake chess game used as a cover. 
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tipper and tippcc is logically developed from evidence obtained from both. By late June 
2005, it was time to obtain the records and testimony from Mack. Instead of taking this 
step, senior Enforcement ofitcials blocked the subpoena for Mack's testimony and 
records. Once again, ittsider trading cases are difficult to prove under the best of 
circumstances. In this case, the investigation involved two of the most sc^^sticated 
invesonent professionals. In barring the investigation of Mack, the SEC blocked the 
investigation of an insider trading case against Samberg as well 

Anoiktr Ckarti4t: the SEC Reopens the IG’i investigation 
And Takes Mack 'i Testimony 

Since July 2005. the SEC has used one charade after another to cover up the fact 
that senior Enforcement ofTicials gave favored treatment to Mack. After Mack returned as 
Morgan Stanley’s CEO on June 30, 2005, my supervisors were left with the messy 
problem how to block the Mack .subpoena in the face of compelling atKl growing 
evidence that it .should be issued. This was solved by the first chtuadc which could be 
called "something is missing.” It went like this. 

Krcitman: You cannot take Mack's testimony unless he had a motive. 

Aguirre; Mack had multiple motives. 

Krcitman: Well then. 1 need greater specificity. 

Aguirre: I provided that before, but here it is again 

Kreitman: Hmmm, well then, you have to show Mack was "brought over the 
wall." 

Aguirre: There was no wall. 

Hanson: OK. then we need another memo why Mack’s testimony should be taken 

Aguirre: Fiin;, here’s aiKUher one. 

Hanson; Thanks, we’ll vet your facts and then decide whether to subpoena Mack. 

Aguirre: SouikIs good to me. 

Kreitman: You're fired. 

Then, new players joined the ensemble; Chairman Cox and his Inspector General 
(IG). Faced with allegations that senior Enforcement staff gave Mack favored treatment 
and then tampered with my personnel records.^''’ Chairman Cox called in his IG The 10 
promptly asked each of those charged if the ailcgatiorts were true. All said no. Given that 
unanimity, there was no point in asking me if I had any evidence to back up the charges. 
Chairman Cox agreed and the investigation was over. The SEC gave its report to 
Congress: there was nothing to the allegations. 

The SEC was then forced to do an encore. This one could be called: “We promise 
to do it right this time.” It features the same players from past performances: Chairman 
Cox, his IG the IG attorneys, and the senior Enforcement attorneys who blocked the 
subpoena in 2005. The IG attorneys who did the first investigation, best called a 
whitewash, now promised to broaden the investigatioo to include some evidence. Ihe 


Srt my OcloOcr II. 2005, letter to Cbainiun Cox. 


4 } 



552 


senior linforccment attorneys who pretended no grounds existed to take Mack’s 
testimony would next pretend to take Mack’s testimony. 

One key departure from standard SEC practice was the timing of Mack’s 
testimony. The SEC usually takes testimony in an insider trading before the statute of 
limitations has expired. The SEC employed a different strategy with Mack. It allowed the 
primary statutes of limitation to expire before Enforcement attorneys asked Mack a single 
question. Mack’s testimony was taken on August I, 2006. The five-year statute of 
limitations for any criminal charges expired on July 27, 2006.^'^ Hence, the testimony 
was taken four days after the limitations period expired. 

Likewise, the limitations period also expired on July 27. 2006, for any case under 
section 21 A of the Securities and Exchange Act of 1934 (Civil Penalties for Insider 
Trading), the most potent weapon in the SEC arsenal for pursuing those who give or trade 
on material nonpublic information.^'* That left the SEC tvith only equitable remedies 
against Mack and Sam^berg, i.e.. injunctive relief However, couitable relief is also subject 
to equitable defenses,*'* including delay in filing the ca.se. It was for this rca.son that 
the investigation in 2004 only included SRO referrals involving PCM that were 
approximately three years old or less. In September 2004, Assistant Director Grime gave 
me this specific guidance on how far back to go: •‘ Typically I would not go back much 
further than 3-4 years for transactions given the 5 years SOI. for penalties."^” 

Krcitman and Haasim did not merely overlook the statute of limitations; they 
krxiwingly allowed it to expire. In August 2tX)S. I wariKd both that we faced a problem 
completing the investigation of PCM’s trading in GE-Heller before the statute of 
limitations expired: 

Assuming we schedule Samberg’s ic.stimony a week after Darticy’s, which 

tactically makes the most sense, the five year SUitute of Limitations for 

10b will begin to expire in eight ntonths and will fully expire in nine. . , 


US V (yitagan, 139 K3d 641 (8* Ct. 1998) (“Tbe proper lisnitaliciiis period for the criminal 
securities fraud counts brought againsi O'Hagan is ifae rive year riaiuie of limiiations set forth in 18 ti.S.C 

§ «8r). 

Civil penalties for insider tndingdS U.SC $ 78u-l). Thia slalule allows treble damages for insidtr 
trading. Its five year statute of limitalions atso expired oo July 27, 2006. 

SEC V Egan, 856 F. Supp. 398. 401 fND lU 1992) ("If Nonhera is to be deprived of its money 
(something that ihis Court does not now decide), that will take place only after it has had a meaningful 
oppominiiy to be beard oo the merits and to present any defenses- inciuding equitable defenses -to 
disgorgetDeaL”) 

“ ’ SEC V Willa, 777 F. Supp. 1165, 1173 (St>NY 1991) ('If ibe remoteness in time is substantial and 
there have been no intervening violations, it is highly improbable that a court, in the c.xercise of its 
discretion, would gram injunctive relief (yuoling from A Jacobs. 5t.' l.iligaiioo and Pncrice under Rule 
IOb-5 § 235.01, at 10-5 (2od rev, ed 1991 )") 

*'* See Grime's September 17, 2004. email tome 
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Wc have miles to go before we could file a I Ob action against Samberg 
and the investigation on these examinations and other aspects has slowed 
to a snail’s pacc.^'"’ 


Conclusion 

There were two forces on a collision course in late June of 2005. Running one 
way on the track, the PCM investigation was gathering momentum. The evidence was 
growing stronger that Sambeig had relied on an illegal tip when he bet $80 million in 
July 2001 that GE would acquire Heller. The evidence had also begun to point to Mack as 
the likely tipper. The next logical step was to subpoena Mack and his records. 

But a more powerful force was running in the opposite direction on the same set 
of tracks. Mack and Morgan Stanley had decided Mack would return as Morgan Stanley's 
CEO. But that was impKtssible if Mack faced an SEC lawsuit for insider trading arising 
out of the ongoing PCM investigation. Tlwt investigation had to go away. It did quite 
abruptly. The dirty work was done by my supcrvi.sors, but a higher office made the call. 
Tire fingerprints of Director Thomsen aitd Associate Director Berger were found all over 
that decision. 


■''' S« my AuguU 26. 2005. email lo Knritroan. I<an«>n. Etchnci. Kibelin and lama 

See my July 19, 2005. email to Hanson attaching the Enfoecement Monthly Report for June 2005 on 
the PCM investigation 
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GARY J. AGUIRRE 


August 21. 2006 


The Fionotable Richard C Sbdby 
Chaimian 

Senate Committee oo Baoidog, Housing aad Uihan AfEiirs 
United Stales Senate 
1 10 Hart Senate Office Building 
Washington. DC 20510-2002 

The Honorable Paul S. Sarbanes 
Ranking Member 

Senate Committee on Banking, Housing and Urban Afiiurs 

United States Senate 

309 Halt Senate OeSce Buddha 

Washington. DC 20510-2002 


Re: The Favor 


Dear Chairman Shelby and Ranking Member Sarbanes: 

Thank you for your letter of July 25, 2006. 1 undetstand fioin your letter the Committee 
“will continue to monitor the SEC's actions regarding [my] terminatioii, as well as the upcoming 
questioning of Me. Mack.” Vour interest in these matters is appreciated. However, I respectfally 
submit that neither my termination oor the questioning of J^ Mack (“Mack”) is the ptimaiy 
issue raised by cay sworn statement and suppoctmg evidence submitted to the Committee last 
March. Both of those issues pale when placed side by side with another issue laised in those 
pape«. 


That primary issue involves a &vor. The Securities and Exchange CommissiOQ (“SEC”) 
is not simposed to give them, especially to suspects under investigatioo for securities fraud. 
Worse yet, this fovor may have come from the U^. SpeciScally, (be issue is this: Did 
Eoforcemml Director Linda Thomsen rThomsen”). Associate Director Paul Beiger C’See^eT) 
and other senior Enfoicemenl officiab block a subpoena to John Mack in the summer of 2005 as 
a £ivor to him or to Morgan Stanley? If the answer to that question is yes, as the evidence below 
demonstrates, other questions must be asked and answered. Has it happened before? Was the 
favor returned? Did some higher ofiBoe outside the SEC make the decision? If not. bow fir up the 
chain of command was that deciskm made? Did other senior SEC o65cials paiticipate or look the 
other way? Did Chairman Cox authorize or aoc^ a whitewash by the SEC’s Inspector General 
CTO") of the vfhole affair? Was I fired for not reroaining mule in the bee of that bvor? 

There is of course the indisputable fact of Mack’s political influence, a theme my 
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immediate supervisoi. Branch Chief Robcit Hanson fHamon’'), repeatedly struck in blocking 
tbe subpoena for Mack.' Mack is a “Bush” Rtmect, meaiiing he latsed at $200,000 for the 
Piesideol during the 2004 presidentiai campsi^’ But his fundraisi n g went far beyond that level; 
be “reached elite status as a fund-raiser for Presideal Bush" durii^ tbe 20M Presidetitial 
campaiga^ For example, “When Mr. Bu^ began raising money (in 2003], one of his first stops 
tvas New Yotk, where be ooUectcd $4 milli on at an event oiganized in pait by Mr. {^son and 
Me Mack.”* Mack is also cunently tbe CEO of Moigan Stanley, tbe laigest contributor to tbe 
Busb 2004 Campaign.* Accordmg to Time Magazine’s December 19, 2005, edition. Mack and 
one otba candidate woe “at tbe top of tbe list to replace Treasury Secretary fohn Soow.“^ 

If Justice at tbe SEC has lost her blindfold, tbe capital mariiets ate in trouble. Tbe SEC 
regnlates tbe sectaitks markets. Its success “is a bulwark against possible abuses and injustice 
wUch, if left tatcbecked, might jeopardize tbe strength of our economic insthutioas.”’ Few 
principlei are more deeply engrained in Title 17 of tbe Code of Federal R^ulatioos, which 
re^dMes tbe SECs operetioa, than tbe mandates obb'gaiing tbe SEC to handle all of its affairs, 
inchafing the enforeement of tbe securities laws, with impartiality. No conduct would stray 
fintber finom those numdates than a double set of laws: one for the politicaUy well oonnocmd and 
another for everyone else. 

After my September 2, 200$, letter informed Chairmao Cox of tbe favor, be directed his 
IG ID conduct an “investigation” of my allegations. Tbe 10 employed a unique investigatory tod; 
his staff interviewed and took evidence from only those senior SEC officials who were tbe 
subject of my charges. Tbe IG staff never contacted me. Not surpiisiiigty, those charged with 
misconduct offered Ikde evidence against tbemsdves. Tbe IC was therefore duty bound to find 
them blameless. This kind of an investigation has a name; it is called a “whitewash.” 

After two Senate committoes began tbeir own inquiry wfaetber senior SEC officials 
granted Mack Givored treatment, the SEC came up with Plan B. It directed its IG to conduct a 
new “investigation” and its Enforeemenl Division to take Mack’s testimony. The same IG who 
did the first whitewash would do tbe new one. The same senior officials who Mocked Mack’s 
testimony fourteen moolhs ago would take his testimony. 

Both aspects of Plan B lack the same element that earlier SEC decisions lacked: integrity. 
How hard will the 10 look for evidence Mack got a fiivoi; when that same evidence proves his 
first investigaiiofi was a whitewash? How hard would senior offidals search for clues that Mack 
tipped Samberg when those same clues would prove their misconduct fourteen months ago? Tbe 


' See 21-22. 2d-29. notes I05-t09mdl42.14t. 

’ John Hdiw, A (Uard Tear Far Btgtime Oonort, FottnfC, April 19. 2004, it 46. 

‘ UodoD Thoaus ir, OnftSatorf’orti run »kkoCUi/.N.Y.T»cs,luae 24, 2004,11 Cl 
' Oleo luaiee, Palrict MoOedua and Laadon TVanat Ir, Once a Arm's Length Fnm Btak Wail Swer b Nam 
Btigea Donor. N.Y TaeS. October 23. 2003, el At. 

~Rick W tahe ed. What US me mean to invtstars, tnernnbem often hate an odrantoge. TOitOMTO STAX. 
Oclobet 21, 2004, at LI fMorgan Stanley wu lops ifarougfa AaifsX wiib {522,030 (U.S.) woRb of coatnhdioas to 

fpa i gti **) 

*KMnmTmMitf9Llt4jk£hSkMX,HisS€ardtfotaN^Groo»f*nT^^ Decnab^ 19. ^S,a( 3S. 
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ouKxme of the IG iavestigstioa mx! the Mack testimony has alreaity beta writtea When the IG 
finds Eaforcemeat gave no favor to Mack, as plaooed, be wiU also validate his first iovestigatioo. 
When senior Eaforcemeiit ofiBcials find Mack clean, as ptaoned, they proclaim the same for 
tfaemseives. 

By taking Mack’s lestkooi^, Ae SEC has implied^ ooQoeded the necessity of this step. It 
has also expressly coooeded this point On July 24, an S^ spokesman, in discussing the SEC's 
dedsioa to take Mack’s testiinooy, explained ‘’the thning of enforcement divisioa ‘iovestigaloiy 
steps tkpetuk solely on established procediaiu... (emphasis added).”'* Would not those same 
“estahtished procechares” call for M^’s testkaony to be Okeo in lime 200$ when it was 
originally sot^t by the staff person heading the investigation? Or did some new evidence pop up 
in the IM month? If so, what was that evidence? How was it overlooked befote? In any case, 
wdiy was Mack’s testunouy taken, as discussed below, only alter two enticed statutes of 
limitations had expired? 

JlieSEC Could Not Have Giveti a Faroe Moee Domogint to the Captul Markets 

When senior Enforoemenl officials blocked the Mack subpoena, they derailed an 
investigation of suspected insider trading involviag one of the world’s largest investment hanks 
and the world's largest hedge fund at the time.’ The lip did not merely pass fipom one low level 
employee al the bank to another low level employee at the hedge fijiid. Rather, the incoming 
CEO of the investment bank was suspected of tippeog the CEO of the hedge fund. Few insider 
trading ietvestigations cottld be more important to the integrity of the capital markets. 

\tfith its focus on the flow of tips froot an investment bank to a hedge fund, the 
investigatioa had begun to look into a new form of insider trading of global dimeosions. Last 
June, the Federal Services Authority CTSA'’). the United Kingdom's counitxpart to the SEC, 
recognized an ‘institutionalized’’ form of insider trading involving investment banks and hedge 
funds.'* The FSA suspected that investment banks were giving Ulegai tips of peodmg mergers 
and acquisitions to their best hedge fund customers in letum for lucrative hedge fund business." 
The FSA observed that hedge funds were: “testing the boutdaiies of acceptable practice with 
tested to insider trading and market manipulatioii.’''* According to the FSA. “it uncovered 
signs of dealing at almost a thiid of British MAA deals, with possible culprits including 
traders at hedge funds and investment banks.’’" 


' Slobbaa Hi«bes, S£0 Cte teewg Aam/Cowf Dow JONES News SeavKS, July 24. 

2006. 

• Dmay Hakxn, Hedge FmmiFdls Fiam le Tech Bar. N.Y. TWES, Miy 24. 2001, at Cl. fThe wocif* targest 
bodge Imd poiip, Paqoot Capital of Wertpgrt. Cana- is Wimwl to fca*» about tl J baMoa to assets .. .”) 

" RJehart Fkteber, Tageted: The Hedge Fend baidr Decien. SutxUY TWIES (Uadoa) JoM l». 2005. at 
Pmilfnt U. 

" Oeaard Wyim. UPDATE, l-Reutas Stmmii-UK to Probe for Hedge Fend kiariet Abme. RSUTBas News, April 
4, 2006. 

'• laaw Deuimaask R5M T»4B (Uaaloa) Sopeamber 20, 2005, at 6. 

" Oewd UPDATE IJtenlert Samd-UK lo Probe far Hedge Fend Uariet Abme, WUTEas News. April 
4,2006. 
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The Fioaocial Times explained wfaac motivated (be new iostitutiooalizsd form of insider 
trading: 


But the hedge fund world has remained an insider Wild West Information 
has been ieddng across difEeteot deparlmests of finds and between different 
markets — sometimes apparendy aided by banks, whidi have every temptatioa to 
cuny favour with the funds, given bow much revenue they generate. As a resutl — 
and as the FSA recognizee-many recent UK capital markets aratouncemeots in 
London have been heralded by prior price swings.'* 

If latge hedge funds and investment banks ate able to engage in insdtutionalizad insider 
trading by exploiting regulatory weaknesses in the U.K., it can be atoinwd that they would try to 
do the same here. A recent Wtdl Street Journal article (Art Deal Makers on WaO Sheet Leaking 
Secrets?) suggests exactly that*’ It also suggests US hedge funds have likely found more 
sophisticated ways trf' expioiting (he dps, e.g, using credit de&uh swaps. No one should have any 
doubt whether US hedge funds would break the law in latge packs to improve their letuns if they 
thought they could get away with it. By October 2004, the SEC had kfoodfied 400 hedge funds 
that ‘‘picked the pockets of every every-day mutual And iavestofs.”'* In doing so, bec^e funds 
compromised the integrity of two financial industries, mutual funds and broker-dealers, wbkb 
the SEC regulates." This fraud went on for years tmder the nose of the SEC. 

The SEC has yet to engage this new specie of insider tradiog. It has never brought a case 
against either an investment bank or a bodge fund on the theory that the bank illegally dpped the 
hedge fund.'* Indeed, until the SEC filed SEC v. Komman, seeking disgorgement of $142,000 in 


'* Manu Dkkua. tmider n-aJIng. FTH. TarES (Loniaa) Imt 24, 200}, at 22. 

" Seress Ng, Deaois K. Benoin ft Kan Scieaell Vr* Oxif Maim Oi Walt Snttt Ltaiinf Secrets'* — Tra^ng 
Jiuept B^cre AojiOiition As Lov SunrtiUaec*. Hifh layoff Uajs Be Ttec^ fsr Bad Betunor’" 4! ell. ST. i,My 
2t. 2006, aCI: s»*ba:HciiBy SeoderftAnkaRatbavao.^nlvmMmo'.' TheNeerntandalOrier—FiretCeB- 
Worry AmU Hedge FenJ Booee: BrMlegedAcceutoii^brwiation—KhtcfJnsidtrTradbtglUsmAsBsed^Ceff'era 
Flood Of Market Data amt Ideas-BThen Did Marekall Wace Sett? WeikSl I, hh 27, 2006. MAI. 
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August 2004,'* it bad never brought an insider trading case against any hedge fund. Nor are there 
any taaown investigatioQs where the SEC investigaied the possibility that an investment bank had 
tipped a hedge (und, with one excqitioa The one exception was the investigation of Pequot 
CapU Management (“POfT). the ooe 1 beaded. That invesdgatioo bad abeady begm to 
scrotmize the flow of illegal infonnatioa from investment banks to PCM in March 200S." Thai 
was months before the PSA's expressed its concerns about 'TnsCitutioiitlized insider trading" in 
the U.K. and more than a year tefore The Wall Street Journal raised the questioa whether the 
same thing was happening in the US. 

The SEC’s (allure to investigate "institutionalized" insider trading is curious. The Self 
Ri^ulaloty Otganizations (“SROs”), such as the New York Stock Exchange CT4.Y.S.E."), send 
the SEC a oontitnious flow of insider trading lefertals each year invotving hedge funds. For 
exampie, in 2tX)l, the N.Y.S.E. flagged a $5.97 millioa profit by PCM from its puichues of 
Heller Finarrcial (Tlellef") stock sfaotliy before the public aonourtcemeat that General Electric 
("GE*^ would actpiiie Heller. Afthough the SEC ignored PCM’s suspicious trading in IfeUer, it 
vigorously pursued an insider trading case against a low level GE executive and a Taiwanese 
Rung Pu utsltucior wfao split a $157,000 profit derived fiom trading Heller options.^ The SEC 
brought in the Depeitroent of Jusdoe wfao exacted a guilty plea from one of the amateur insider 
traders. The District Court seatenoed him to fifteen months in prison.^ 

The minimum SEC inquiry into PCM’s trading in Heller would have raised one red flag 
after another. Simply checking PCM's trading in Heller alone for July 2001 would have revealed 
a $17 millioo profit, not the $5.97 million the RY.S.E. found. Scratching a tad deeper would 
have revealed that PCM had bought more Heller stock ($44 million wofthjthanany indivkhial or 
ittsthatioo in the oouniry during the four weeks before the anoouncemoU. Scratching a little 
deeper would have revotled that PCM had also sold short $36 million in GE stock, thereby 
positiooiog itself for the likely dip in GE's stock price when the tender ofier was announced, 
which dip in fact occurred The inescapable inference fixxn these &cts was that someone U PCM 
had a strong belief that GE would acquire Helter. By that point, the SEC would have to ask PCM 
one question: Why did you bet $80 milli on that OE would acquire Heller? That question would 
not be addressed to PCM for another four years, and then only after I blew the dust of the Heller 
refeml and added it to the PCM tavestigatkm As disciissed below, PCM bad no credible 
answers why it placed Hs $80 millioa bet 

By the spring of 2005, the primary focus of the investigntioa was the possible flow of 
DIegal tips from investmertt hanks to PCM. As discussed below, we had reason to suspect that 
PCM and its CEO, Arthur Sambotg (“Sambeig"), routmely engaged in insider trading. 11k PCM 
investigatioa was nuddng excellent p rogress late June 2005. It was abruptly halted when Us 
focus shifted to Mack, wfao at that time was about to become Morgan Stanley’s new CEO. 


” Laigatne RxksK No IttJS II, 2004). 
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To sum up, the PCM iavestigettion had focused on a new type of insider trading of global 
dimensions, ''Institutionalised insider trading , ' the Illegal flow of uformation from imestment 
banks to hedge funds. The iovestment basic asda investigitioo was third lar^ io the worid 
at tbo tmie. The hedge hoid was the laigcst in the worid at {he time and was suspected of 
routinely cogging in insider trading. Oiven the SEC's fiulure to look at this area befiNe, it was 
critkal to the capital maricets that the investigatioo be ifaorou^ Instead, senior Enforoesxiit 
oCBcials halted the investigation by btoddng the issuance of any subpoenas to the only suspected 
tippec 


But it gets worse. The suspected tipper was the incoming CEO of the investment bank. 
The suspected tippoe was the of the hedge fund. If dtose at the top of these pyramids 
believe that iosidef tiading is an acceptable business risk, their subordinates — everyone else in 
both companies — wiU not likely have higher standards It Is hard Io imagine haw die SEC could 
have given a favor more damaging to the cqfllid markets 

The Skatms of the tmskder Trading lavestigatlim of PCM and Its CEO In Jmme 2095 

The investigadoas of Sambeig’s and Mack's roles as the possible dppee and tipper in the 
OE4{eUer matter were interdependent in two ways. First, as discussed below, the ctrcumstaoces 
surrounding Samberg’s trading in GE and Heller in July 2001 defined the profile of the person 
who likely tipped him. Only Mack fit the profile. Second, when senior SEC oCficiab blocked the 
subpoena for the only person who met the tipper’s profile, they rang the death knell on proving 
the case against Sambeig and PCM. No insider trading case can be proved without establishing 
the source of the tip. 


PCMi History cf Suspected Insider Trading 

There were multiple reasons in 200$ to scrutinize Saroberg’s and PCM’s trading over the 
prior few years for the use of illegal tips. Market sorveUlance ofiSciak of the N. Y.S.E inlbnnally 
advised me that PCM atxl two other hedge funds, which they oaned, had most often been the 
subject of insider tratfing refenals to the SEC in recent years. One of those officials also told me 
that “PCM was just too hjcky.“ In the &11 of 2004, 1 had located thirteen other SRO referrals over 
the prior three yean invotviog PCM tbac bad not been iavestigaied. SROs referred another four 
over the next fiv/ months. In response to an SEC subpoena, PCM produced records of yet other 
SRO refenals. The SEC's New York District Office was also cooducting a separate investi^oo 
of PCM for possible insider trading arising out of a PIPEs transaction. Independently, Hilton 
Foster (‘Taster”), perhaps the most experienced SEC attorney at conducting insider trading 
investigations, told me that be had investigated PCM a decade earlier iitd suspect Sanberg and 
PCM were “serial mside traders."^ 

There was also the money PCM paid to its brokets-dealers: $226 millioa dining the 
twelve month period in which it did the GE-Heller trades.^* PCM paid an “average commissioa 


” See ay OdotMt t, 2004, eaad U> Caia aad Grtoe, Ex. 49. 

" See Ex. 2$, POT documan napoodaia Io SEC inquiry, quesboo 7. 
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rate" lo its broken of five ccnls a share.^ These trades could have been executed for as little as a 
pony a share etectronkaily PCM also paid many more millioos io fees to its prime brokers. In 
KSuni for these foes, bed^ funds in gateral ” ^ PCM in parfcuJar/* rocdved ftvors and 
infoimatioa. The key questioo is where the brokcr.rleakrs drew the tine on the type of favois and 
infoiTDatioD they gave PCM and where PCM drew the line in receiving them. 

Then there was the obvious good-twin bad-twin comparison between PCM and Andor 
Ci^ita] Management (“AndcO- Andor was formed in SqAembet 2001 when PCM cofounders, 
Sambetg and Daniel ^loo CBentoo"), split up PCM’s employees and its S15 billion in assets. 
Sambeig would continue with PCM. but with half the assets to manage. Andor would go its 
separate way, with die other S7.S billion to manage. I could find few SRO refenais of Andor in 
comparison with PCM fiom 2001 through 200S. I also asked Eric Ribelin ("Ribelin”), a brancb 
cUef in the SEC’s Office of Matket SorveiUance, if be could get an exact nunfoer of the refenais 
00 Andor. Ribelin lespondod: “The referrals are by issuer, not by account that traded, so there is 
DO eleettnaic way to key on it Put it this way, before you menooned Andor I'd never heard the 
name. Pve seen and beard Pequoi’s name for years in refenais and in conversations with 
SROs.”** 

Fmally, Sambetg had sought material nonpublic infonnatioo on anodier company two 
weeks before he vvas su^ecied of obtaining the Heller tip fiem Mack, in April 2001, Samberg 
hired David Ziikha out of Microsofl, where he was employed as a product manager. The emails 
between Sambeig and Ziikha show again and a^tin bow Sambetg used Ziikha to get 
infonnalioii— some obviously material and aoopuhUc — fiom his contacts at Microsoft There 
were critical gaps in the evidence that prevented Enforcement fiom using these emails as a basis 
for a separate acdoa However, we believed the emaUs showed bow Sambetg operated to obtain 
material nonpublic infonnatioo and thus provided an answer to the mystery why be bet SSO 
millioo in July 2001 that GE would aeqaire Heller. 

Sambetg began pumping Ziikha for infoimatioa almost two mooths before he left 
Mkrosoft Sambcig's first email lo Ziikha on February 2S. 2001, asked; Do you have any 
current view [on Microsoft] dial could be helpful? Might as well pick your brain before vou go 
on the payrolll!''’* The reply did not appear to pass along material Dooprfolic infotmaiioa’' 

Latei; Sambeig's emails became more direct. On April 30, after Ziikha bad joined PCM, 
Sambetg esuuled Ziikha, asking; 'Those (MSFTJ corXacts have any views on the direct tv - 


° ti Oiuiog < pboDc inierview, a smier Mecga SUnky trader told several staff inesDbers use dsat PCM 

usually pait five ceeg a skare for nefudag to aadea. 
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. Murdoch -mmorcd msft possibte dealT^^ This emtil shows Ssmbeig using Zilkha lo confiim — 
through his MkiosoA cooiacts — whether tt>e nunor wss tiue that Microsoft would pattic4»ie in 
a jointacquisilioa of DIRECTV. Staff suspected that Saiuheig used Mack two months later to do 
tfse same tiuDg. 

In another email, Zilkha lepotsed back; 


Just spoke to one of my buds in dre ooapaay [Microsoft]. He had 2 data points. 

1) Orlando Ayala, in charge of sales worldwide, told managers this week that the 
quarter looks to end on a strong note. 

2) McDoweU, in charge of Microsoft Coosultkig. told my friaid that MCS 
was having a blow out quarter. 

I asked about negative data points and be said he hadn’t heard of any. ’’ 

In another email, Sambeig directed ZiOcha not to share infotmaiioo with an analyst that 
Zilkha had ieaniod fiotn his ooolacts inside Microsoft. Zilkha and Sambetg had this edited 
exchange about Microsoft's expected earnings; 

Zilkha: 1 told Sherluitd [an analyst] on the call that MSFT [Microsoft deker 
symbol] was anticipating beating earnings for the Q as of last Thuisday. 

He ask^ if nte whether be could put ont a note talking up MSFT. I told 
him I’d let him kztow tomorrow after 1 beard back ftocs my contact-and 
had gotten your take on what we would like we’d like him to do.’^ 

Sambeig: As to msft, 1 don't want to be associated with anything Sbertund does. 

IC after talking to you be feels comfortaMe with the stock, fine, but we 
absoluttfy should not be relaying in/b to him about what you had 
learned via contacts within the company. 

Here is another Sambeig-Zilkba exchange, while Zilkha was still employed by Mkrosoft, 
on April 7: 


Sambetg; 1 own some msft on the winZOOO cycle, despite recurring 
iwfications fi?om knowledgeable people that the company will either 
preannouDce or take guidance down. Any tidbits you care to lob in would be 
appredaled.’* 

Zillcha; I will get back to you on MSFT ASAF.’’ 


” Sm AprU JO, 2001, eauil fan SuitMigro Ziftba. Ex. 8 . 

” Sm ttae IS, 2001, aaaO fan Zama's 10 SraMi Ex. 9. 

"Sm Juac lt,200l.awaUfraa ZilbalaSnbeigEx. to. 

” /d On Ac aam day, Rewtn aaid wm *Mon(i<« xpocutadoB about a proft waning fan Miowolf 

Siuxatocb down. Uefa in again by JdtcrmcpiulK Ramus Vtw\ hint 15,2001. 

** See AsrilO, 2001. aaiil fan Saoabefg Id ZiDdha. Ex. 1 1 . 
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2Ulkb8 did no! reply 1^ email, ai least io no email thm EnfocGement staff could find, so diere was 
DO proof wtial Ik told Samberg. However, b et w ee n April 9 and 1 1 , Sambog bought 30,000 
optioDs contracts on the assumptioD that MicrosoA would beat its camiDgs, the reverse of his 
b^ef stated in tus emafl.^ On April 20, Mioosofl did in fact beat its earaings. Sambetg made a 
S 1 2 million profit on his April 9- 1 1 oprioo trades. 

Ob April 23, Zilkha’s first day at PCM, Samberg sent him an email: ‘1 shouldn't »y this, 
but you have probably paid for yoursdf aireadyr** Sambog emailed tvro other PCM executives 
on the same "our new gtqr, david ziikha {sic}, is in ct today, check [sic] him out He's already 

got a great pAI {profit and loss] oo his msfi inpuL”*' Ziikha had earned his “great pdl“ with 
PCM while still cat employu of Microsoft.** 

Lb general, the Samberg-Zilkha emails were anomalous. The evidence suggests two 
reasons. First, Sambetg Ificeiy used instant messaging when he did not wish to leave a ti^ which 
would have been the case if he was he was tolicidsg or noeiving material noopublic 
infotmatioti.^ Instuit messaging left no tdllale image in any server or con^Hiter: Second, 
Samberg was under ptessuie to perform afler April 2001, when his partner aimouoced he 
intended to leave with half of PCM's assets and thus Samberg may have taken greater risks than 
usual.**^ However, one of my colleagues found one timilar email exchange in April 2001 about 
Morgan Stanley stock: an email exchange between Samberg and Made shortly efter Mack left 
Morgan Stanley.** 

Samberg i Tistimony Advanced the Investigation of PCMi Tkading In GE and Heller 

Tbe first subpoenas to PCM were issued in early February 2005. b April and May, PCM 
began producing significam volumes of its records.** I took Sambeig’s lesfittmay m early May 
and agab m early lune 2005. By early June 2005, the evidence suggested that Samberg had 
relied on an illegal tip m ditectiag PCM's oades b GE and Heller. I sunmatized that evidence m 
my enuul of June 27, 2005, to Assistant Oiroctor Kreitman, Hanson and Ribdiii, who attended 
both sesstons of Samberg 's testimony. ** 

Ihe first aspect of Sambetg’s and PCM's trading b Heller and GE to attract our attention 
was its sose. Samb^ directed PCM to purchase $44 millioa b Heller stock finm July 2 through 
July 27, 2001. That made PCM the laig^ purchaserof Heller stock m the nation during tbe four 
weeks just before Ok acquisition was announced.** But even those purchases were not enough: 

’‘SeelbeliDMiineofeyearxtnclulfafSmheif'seidinc.mKheduEx. 12. 

"id. 

'*SmA|irii20,200t,ea>aafrooiSaBt)ef|toZUtti,Ex. 13. 
''SeeA(ira23,200l,eata&tn<;«hayii>BriMcfemdS<a<a<HEx. 14. 

" I was fired before I lad he opportuBihr la questioa Sanbag abom ZUhi. 

”Ex. ISmdEx. 16. 

** Qiegory iuCkemm, PaqwM fwmen ^Ut m Ba*m Fima to Lamch Hit Own Ftmtk. WAU. ST. J.. April 4, 
2001, si Cl; See ebOBy JoaeT?, 20QS, cad Io Cieteae, nuMM aad gibelB, Ex 2. 

" I do ool hne a copy of this eoaii, iSKC il ms Dal ia ay posMSsioB a foe bme I sns firad. . 

* See ay Msy 9. 2005. eoail 10 Fkxscbulz, Krefona sad Hsatoo, Ex I . 

"SeeEx2 

* See ayAsfond, 2005,eoailloHaBsaa,Ex 17. 
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Satnbcfg was trying to buy larger blocks of Heller stock.*’ This raised the obvious question: 
What did Samberg find so attractive about Heller that be was willing to outbid everyone else in 
the country to own it, iiKtuding those who followed it closely? 

The same was true of Sambetg’s trades in OE. Samberg directed S36 milli on in dtorts on 
GE, but that was also not enou^. He was trying to short evert larger arootmts.’® Again, why did 
Samberg have the coavietkM that GE was going to fall? 

I was looking for answers to these questiorts when I took Sambeig's testimony, but did 
not get them. At the first session of Ms testunooy in early May, Samberg gave six reasons for Ms 
dectskio to buy Heller stock. Before the second session. I subpoenaed the documents that Ms 
lawyers had shown Samberg before be testified, it turned out that Sambeig's attorneys, and lutt 
Samberg, had done the research why Samberg bought Heller in 2001, but that research was done 
four years after Samberg had (fitected the trades. None of the records Sambeig’s altotneys had 
shown Mm came fiom PCM’s or Sambetg’s files.” Nor could Sambera recall ever seeing these 
records before, b short, his attoroeys had spoon-fed Mm his tesfimony.” 

bdependently, Sambeig eliminated any legitimate source of informatioa for his decisions 
to buy Heller stock. Samberg said be spoke with no one regarding his dectsion to purchase Heller 
stock: not any of PCM’s 250-persoa staff, not anyone at Heller (contrary to Ms practice),” not 
anyone at any financial services company, and not any analyst or consultant. Samberg also stated 
that Helier was in an industry outside the focus of his hedge fund, that be did not follow Heller 
’’b the way people follow stocks before it {sic] was pundtased.”” Sambeig also said his decision 
to purchase HeOer m July 2001 had '‘nothing to do with Helier.' 

Finally, in the millions of records PCM produced, only two had any tcfereace to PCM's 
trading m Heller, b one, Sambeig asked his tra^, '\*heie [sic] are we on HF?'” b the other. 
Samberg replied to an email informing Mm the acquisition of Heller bad just become poMk and 
the resulting 50% leap to its stock price. Samberg replied: :) ;) :) :) :) :) Sambeig could 
recall no other e-mails relstiog to Heller.” 

bcidentally, the smiley fime — :) — showed up m two other emails that caught our 
attention, ioaeph Sambeig, the presidem of his ovnt hedge ftmd and son of Anfcur Samberg,” 


"W 

“W. 

"Id. 

"id 

” Samb<r| told Faftm MagxziDc is 1991 dutha uiribiaRl PCM's U(b RdaB* to kspneUag of <»euaio(|iu()tic 
tonpania br iafcrwilioft, He lolified Oat PCM had ovKin u ntI Aa fwwcboe hi 2001. Tba iBvMaMal oaff viiitt 
ttouiiDdh of cooiHuei each yeir, ooodDcti axlenine inernews whb awaageMh at «efl as coopelilon, Mpflien, 
distributan, and cunaiaen.'' Lawnace A. Aimour, ^ Htdf Fifd Whmtr; IgHartng Watt Sartm Ktitarck Pton Off. 
fOimjNE. October 12. 199*. « 226. 

"Id 

"Id 

"Id 

” Mari Veverta, The Comes People Play O: A Wkmieg Hml m CeOphone Poker, Bakxoks, SepSoobci 5. 2003, 
U2S. 
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sent an email to Us father on iuly 12, 2001, offering this insight about Mack stepping in as 
CSFB’sdbwCEO: 

If you read the fiool page of the C Secdon of the WSJ, you will see that our fiieod 
and blest investor {in Joseph Sambeig's hedge fund], John Mack, b to become 
the new CEO of CI^B, the no2 underwriter in the U.S.! It’s nke to have friends 
in high pbccs...:)** 

Ob September 26, 2001, Samberg also sent thb email to another prominent hedge fund manager 
“don't know most of the things I'm buying. '-T^ That was cleaiiy true when Samberg directed 
PCM to buy $44 million m Heller stock. 

Samberg claimed be saw an analyst's report in July 2001 like the one hb attorneys 
showed him before be (estifrcd in 200S. Ndther PCM nor Sait^ieig produced such a report. Not 
was there a hint of one in the documeids PCM produced in re^MDse to SBC subpoenas. Here b 
Samberg’s testimony at the second session on (I) the report shown to him by bis attorneys before 
the first session of hb testimony and (2) the one be claimed be saw in July 2001 : 

Q Have you seen thb report in any email dated before July 30, 

2001 ? 

A I don't recall seeing it 

Q Do you have a high regard for sell side analysis? 

A 1 have a high regard for Uem as people. I don't have a high 
regard for using their reports to make investment decbions 
Q It would have been very lamsiial for you to rely on a sell side 
reprxt. would it not. hr making an investment decisioo? 

A Historically, that b true. 

Q In foct, isn't it true, sir, that you don't think they're worth a damn? 

A In general, i don't think tbeir reports are worth a damn. The 
people can be, but not the reports 

Q Right And youVe made that statement publicly, have you not? 

A I have. , 

Q $0 this 'ts - Exhibit 1 9A b sell side reseaieh. b it not, sir? . 

A Sure b. 

Q Exactly what you said but worth a damn. Correct? 

A You bet. 

Q So b it fair to say that the research you saw in July 2001 about 
Heller Finaocial also wasn't worth a damn? 

A I really don't know what I saw.* 

Sanbeig also described a host of practices PCM normally followed in middng trading 
decisions in 2001.“ These practices included: 


’* See my lax 3. 2005. eoMil Co K«(»oa, KniunK, lUbeUa F«uc Eichoct, Coorey, GtsKO ao4 MiliK. Ex. JO. 
’*SeeSealember26, 2001 emal from Seoberg to DiMetoa. Ex. 4S. 

“W. 
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1) ‘Tequol Oq)ital*s investment process begins with an intensive teseaidi of a company's 
(Bxieityiiig hixlameiitals.'* 

2) "Investment ideas [were] generated as a result of meetings directly with company 
senior management teams [aixi that] this [aUowed] the investmaii team to tmderstmid a 
coo^tany’s atanagement stnjcture, tteught process, strategic direction, and products.” 

3) "In-dqjlh meetings and industry research provides the reseavch to prospective ftmd’s 
analysts with an overview of a particular industry as well as the individual oompany, 
and allows fiir comparisons to be made wiftiin that specific industry." 

4) "Based on leseanh, (he iavestment analyst b able to formulate business roodeb aid 
discuss theit ideas with other members of the investmeat staff and the reflective fund's 
portfolio manager prior to a position being included within the portfolio.” 

5) "The investmeot af^iroacli (quoted above] b ooosistent across all funds managed by 
Pequot Capital."*^ 

According to hb testunooy, Sambetg followed none of these practices in rhrecting SSO million in 
trades in Heller and OE in July 2001. Nor was there any clue in PCM's records that any of these 
practices bad beta foliowed." 

Samberg also offered no explanatian for his decision to place S36 million in shorts on 
GE. He testified: 

Q Now, two months later, almost two months later, there b a short 
by you, sir, on July 2S, 2001 in the amount of 756,000 shares or 
just shy of S33 million. 

Q Do you see that, .sir? [1 was showing Sambetg OE trade blotter] 

A I do. 

Q Now, can you tell us the leasois that you feh that GE should be 
shotted at that pattiodar tirae? 

A No, I can'L 

Likewise, PCM produced 'no records that could explain Samberg’s dectsioo to short sell $36 
nuUion in GE sto^** 

Thb was the status of (he case against Samberg and PCM in early June. 1 underslood, and 
my superiors told me, that no case could be ever filed against PCM and Samberg without proof 
who had tipped Samberg. Other staff and 1 began corobing through the PCM records for any due 
of the tipper's identity. During the second session of hb testimony, I questioned Samberg whether 


"W. 

"W. 
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be knew say of tbe individuals who had panidpaicd io (he acquisitioa That produced two weak 
leads which I later elimintied. h early June, evidence began to point to MacL By August, (he 
evidence indicated that Mack, and only Mack, met every elemeot of the tipper's pro^. 

The Dedsioit tolkke TesHmomy: Tie Standard /or Evetyto^OtiterikaHJUMck 

Before discusstng bow my supervisois reacted to my request to subpoena Mack, I discuss 
first bow they reacted to my request to subpoeita everyone else. Their reactioas were as different 
as night and day. During the isvestigatioo, I issued over ninety subpoenas. Of those, I served 
approiimaleiy thirty subpoenas on PCM — five on PCM for records and the rest on oflRoets, 
portfolio rrtanagets, traders and other staff. Tbe other sixty or so were served on third patties, 

' mostly ptdriic companies and investment banks. 

From the standpoint of authority, I did not need my supervisors’ approval or consent to 
issue a subpoena. Tbe Commisskn's formal order in tbe invcstigatioo provided; “Omy J. 
Aguine [and others]... and each of (hem, be, and hereby ...ate empowered to administer oaths 
and afiBrmatioos, subpoena witnesses, oompei tbcir atlendanne, take evidence, require (he 
production of books...” However, my superiors could of course direct roe not to issue a 
subpoena. 

Until Mack, I nKiely informed my superiors who 1 intended to subpoena and invited their 
feedback. For example, on Fdtruny 18, 2005, 1 emailed Hanson and Kieitman of my intentioo to 
subpoena twenty-seven individuals.^ Of (hose twenty-seven individuals, seventeen were 
employod by PCM, five were ofBcets of public ccanpanies (including CEO arsd CFO of one 
company), and another five were investment barrkas. In general, tbe person subpoenaed was 
surqiected of giving or receiving material nonpublic mformatioa Neith» Kreitman nor Hansoo 
asked why I had decided to issue any of (be subpoenas. Neither requested that I nuke any ^tual 
showing w^ the witness was believed to have received or provided material nonpublic 
infomudoo.” Indeed, neither Hanson oor Kieitman even tespooded to my croail. 

Further, far more evidence implicated Mack than any of tbe twenty-seven individuals 
whose subpoenas Kieitman and Hanson approved by tbeii ^eace. Foi example, no evidence 
indicated any of (be five investment baiilm even knew the PCM employee who did tbe 
suspected illegal trades. By conttasi, in Mack’s case. Mack and Samberg knew and tnisted each 
otbCT, bad shared stock dps, and spoke just before Samberg b^an to direct the Heller trades. 
Then there was (he fact that Mack met the tipper's likely profile.** No conqurable evidence 
existed for oty of (he other tweoty-seveo suspected dppets or dppees befiire Kmtmao and 
Hanson authorized the 27 subpoenas to be issued by their silence. 

My supervisors approved tbe remaining seventy or so subpoenas in much die sune way. I 
recall no occasion where ray supervisors and I even discussed the need for a stronger factual 


“ Se« my August 4, 2005, eattil Is Hama, and «y Aagua 24, 2005, email to Betjer, Ex. 17. 
**Sc«BQrPetiroai7 11. 2005,eaiaU lo HaasoaaadKictaiaa. Ex. 43. 

"td 

“SeeAyfup. 15-16. 
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sbowing before a subpoena could be issued. Only the Mack subpoena had that precondition and 
the requiRd fiK:tual slewing coftstandy changed. 

But the issuance of subpoenas was not the only one way of obtaining infonnatioQ from 
witnesses or suspected tippers or tippees. A stumer way was to contact them by pbooe, usually 
done by two or more E^orcemeot staff memb^ and then questioo them about the Klevant 
&cts. In Februaiy 2005, Kreitnun gave carle blanche to two staff members working on the PCM 
investigitioo to oootact all former PCM employees, ofiSceis, and directors — more than 200 
individuals. 


The Keaiams /or TmUmg Hachi Testbrnony 

The reasons for taking Mack’s testhnooy are discussed next My lengthy emaib of August 
4, 2005, and August 24, 2005, again esphuned to Ihnsoo and Associate Director Betger why 1 
believed Mack's testimony was the next logical step in the investigation. The email began: 

You have asked that I do a memo why I believe the Mack testimony should be 
taken as the next logical step in the Pequot investigatioo. I believe there are three 
reasons. First, a pioSle of tipper was developed in this case that has multipie 
elements. The possibility that Mack acted as the th>per satisfies almost very 
element and is inooroistent with oooe. Second, whether or not Mack b the tipper, 
hb testiroooy will advance the investigatioo. If be b the tipper, his testimony will 
likely suggest some avenues to be pursued and others U> be dropped. It will pin 
him down to a story which we can begin to disprove. fThiid] If be b not the 
tipper, hb testimoay b the likely first step to ^miMitng him from coostderalion. 

This would allow our limited resources to be focused on starting a new screening 
process to find another possible tipper.** 

The primary reason to subpoena Mack and hb records was the foct that be matched the 
profile of the likely tipper. Thb process — comparing the eiemeats of the likely tipper’s profile 
with the suspect’s profile — was ottly done with Mack. The evidence implicating Mack, whose 
lealimoiv was never lakea was more oompeUing than the evidetree implicating any other 
suspected tippets or tippees before their stdipoenas were issued. My supervisors approved the 
first subpoenas for these thirty or so iodivHhtals without commenL 

In analyzing the evidence suggesting Mack tipped Sambeig. several foctors should be 
kept in mind First, no evidence came fiom Mack. Unhke Sambetg, no subpoena was served on 
Mack, not even a records subpoena. He therefore produced no emails, pbooe records, personal 
caleo^ credit caid statements or other records which are usually critical in devdoping an 
inmdr-r trading case.’* The standard SEC practioe b to seek records fiom the suspected tipper and 


" See ay ennh of Aagna r. 200S. 10 Hrmoo. »d Aajvst Z4. 2005, » Bojer. Bl 1 7. Bed emaBs Mve an mu* 
la a UcaaMag Saaberg reads: "We do ao( hare a t onT i wo picture of Mack'a Baaarial aasets, bol his 

boldfeigsbhisPeipulRaxbiBaoal excooded 1400 aiUlon.' That ires iheaBtaaw of Saaibiag s boUia(i hi Petpax. 
Dot Mach'S. 

"SoeayS-ap. J9. 
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tippee. From these records, the case is built pebble by pebble until the mosaic becomes visible. 
TIutt practice was followed in the PCM investigatioo, except for Mack. The evidence suggesting 
Mack was the tipper came exclusively fiom Samberg, PCM and third party sources. 

For the same reason, the strength of the evidence against Mack cannot be cocqsated witii 
. the evidence against Sambog. Multiple subpoenas bad been served on both PCM and Sambeig 
seeking evidence that be had used material nonpublic infotmatioo in directing the OE and Hellct 
trades. Samberg had also testified twice. Most of the evidence against Samberg comes fiotn the 
two sessions of his testinKmy.^' 

ArMher foctor to be kept in mind was the purpose of presoiting the evidence to my 
supervisors indicating Mack had tipped Sansberg. The s^ issue was whether there was enou^ 
evideiKe to issue o subpoena /o Afock. No one suggested there was enough evidence to file a case 
against Mack or Samberg or that we should even oonskter filing a case after Mack's testimony 
was taken.'’ Until Mack, neither Hanson tx>r Krcitman bad required any evidentiary showing 
before a subpoena could be issued for the testimony of a suspected tipper or tippee. Nor had diey 
offered a rational expianatico what evidence would be required before Mack's testimoi^ could 
be tricen. My email-memos to them summarizing the Mack evidence went unansweied. In that 
void, I provided a standard: Mack met the profile of the suspected tipper.” 

Finally, I discuss Ihe status of the evidence in August 2005. I began to inform my 
supervisors of the evidence involving Mack in early June. By mid-June 2005, my siqiervisors 
aidhorized me to present the GE-Heller matter to the FBI and US Atiotney in cnanectico with a 
possible crimiiuil investigation, including Mack artd Sambetg's possible roles as tipper and 
tippee. The evidence suggesting that Mack was the tipper oontinued to strengthen in July and 
August. Yet, even with stronger facts, my stqservisors would not allow an administrative 
subpoena to be issued for Mack, even though they were willing to seek a criminal Investigation 
on lesser evidence two months earlier. 

The Froflle of the Tipper In the GE-Heller Matter 

The profile of the tipper arose out of the trading that Samberg directed. It had these 
eletDenls; 


” To tXa ooKtafy, I (old wy wporritan lhal Mack's tatinaay wu 1 critical imoaKdiaiy tfcp to Ibr liveslitxiaa: 

Qaatiaoiai Mack rimU Ihii U Muacrine couid take as ai lewnl dinctMBS, each of vddeh ottsests a 
diflaiai (beat for (be imsdgacloa. Fkst, Mack could d«y ftal b« rwr kaew that OE would auke Ibe oScr 
uaiil (lUblk aBBaaacenMaL Tbe kmadtMkn woald daa focal oo wbeiber Ail was ana. Secoad, Mack 
ndgW lay ba laafiHd oo JuM Zl or Ian Zb. The focus would tea ba placed ce his oooeKts arkb Saabert 
•> tea taae and wbeter be lesind foal OE bad buoqied la oOer ar»d July 9. FteSy, be nigbl fhn 
ednsfock g tesdnooy foal be leamd alter July 12 for te Srst lime aod cause us M reevahisK wfaelfaer his 
iboald eveo be comideied. 

Ex. 17. 

"Tbeeleaieatsoaesideted in die tipper's pcotUe ere very similar to te foctots typically oomldercd id proviat aa 
iasider liadinc case. See bpta ooce I9t. 
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1) The tip{)er should have had potential access to inforaution that OE woold make a 
teader oflfcr for Heller, 

2) The tipper likely spoke with Samberg shortly before he began to trade; 

3) The tipper likely obtained the infonnalion shortly before he provided it to 
Samb^, 

4) The tippo- should have had one or more motives for tipping Samberg; 

5) The tipper and Samberg likely trusted each olher.’^ 

As discussed below, only Mack satisfied each element of the profile. 

Mack Had Potential Access to brformation that GE Intended to Acquire Heller. 

Mack had poterttial access to infortnatioo fiom eitfaer of two possible sources. He left 
Morgan Stanley in late Mvcfa 2001. Morgan Stanley advised OE on foe Heller acquisition since 
May 2001. Ma^ was known to have had strong contacts with foe investment bankers at Moigan 
Stanley.^ No investigation of Mack’s communicalioos with his contacts at Moigan Stanley was 
possible for several reasons. First, no sutpoena could be issued to Mack for Ms emails, phone 
records or calendar, foe customary way of ascertaining those foots. Second, Morgan Stanley made 
a practice of destroying emails during the period in quesdoiL’* Fmally, after Mack stepped in as 
CEO, Morgan Stanley reversed its position that it w^d search through backup tapes for Mack 
emails.’^ 


The evidence pointed more concretely to atx>foer source. According to Easiness Week, 
Credit Suisse CCS’T had been ‘Vooing” Mack to step in as foe CEO of Credit Suisse First 
Boston (“CSFB") since April 2001.” But CS had competitiotL Merrill Lynch svas also “wooing” 
Mack.” That year, Merrill Lynch tanked as foe top investment banker in foe world rtnd CSFB 
ranked third.” In making a choice between Merrill Lynch and CSFB, Mack — known as foe 
“dealmaket” — ^would likely want to know what sigaificant deals CSFB already had in its 
inventory. For foe same reasoa CSFB had a motive to tout its significant deals, like foe Heller 
aoquisitioa, to hdp *woo” Mack away fiom foe number one investment bank, Merrill Lynch." 

” See mf eauils to Hbsoo of baic 6, 2005, Ejl 24, aid Aae 20. 2005, Ex. 5; anr eauil to Haotaa, iUbelia nd 
Ktetaua of hue 24, 2005. Ex. 3; aad oiy eauil to KtcfonaD vd Ooger of Ally 27, 2005, Ex. 19; end AaguA 4 oad 
24 to Hanoa told Berpricapectivdy. Ex. 17. 

K 

The fira claiiiMd k hetfat nukied eaufls rtiued to aiamroui Me ia wot||j l5 om wha la CkI k had. The 
SEC aitepes foe &a dnaroyed afocr eaitofa fc wis i«r«irad to keep. Oatog l e a ta aii ak ae p nl t toioBt, 
regalaton diaxreed hoi opted dm to provide •ooe recoirse for toull lavoeon tllectod by foe docmeal 
pcxiMeau, aaa ordia g to people fuBikar wifo foe d itcu s t inDt. 

Uor%mSUBiei> HmOWnembUaOrer EmaUi, Inmtce'dMnmltClotidt.'VtaLSt.l, May 

24. 2006, MCI. 

” See Ally >9. ^S, eauil 10 Krakow^ Hemock RibMiD. Eicbaer. and Jimi. Ex. 47. 

" David Faktenb * Eimily Tboralao, U John Uaeft Kntft Shtwp Emtfh?. BUSINESS WEEK. Jaly 30i 200 J , at 
76. 

’•Ek. 17. 

** Fairiaiih ft Tboraloo. uova. Bate 7t. 

‘'Ex.17. 
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Th« HeDcr acxjuisitioa was the seoofxl Uiigest GE had ever made.*^ It could also have been 
meatioiied by CSFB’s CFO as soiaetfaing Mack would step into when he started with CSFB two 
weeks later on July 12, suice the tender offer would be aanounced eighteen days later on July 30, 
2001. 


Modi Cotuoas with Samberg 

As discussed above, at Sambeig's directton, PCM was the largest purchaser of Heller 
stock during July 2001. Samberg would likely have started his acxrimulatiM of Heller earlier 
than July 2, 2001, if be bad got the tip earlier, llettoe, Samberg Nkely received the tip shortly 
before be began trading on July 2, 2001. Acoordingly, other staff a^ I combed through the 
records PCM and Samberg produced looking for somoooe who (I) had contact with Samberg 
fftoitly before July 2 and (2) had some reason to know about GE’s efiforts to acqutte Heiiex. 
Wotk^ back in time from July 2, we found only one person: Mack. Samberg spoke with Mack 
on Friday June 29, 2001, after the close of the inarket." That matched perfectly with Samberg’s 
decision to begin buying Helier with a veageance ihe next trading day qfier he spoke with Mack. 
In searching through Samberg’s emails, calendar, and phone ml credit card records over the 
summer of 200S, I found no other leads to a possible source of the GE-Heller tip to Samberg. In 
At^{ust, I informed Hansoo and Berger of that fact** 

Macki Contacu with CSFB: The Bight Contacts at the Right Time 

The key trading dates for Samberg were July 2, 2001, July 10, 2001, and July 25, 2001.*^ 
On July 2, 2001, Samberg ftrst traded Heller. Samberg increased his buy order with PCM's trader 
from 15,000 shares on July 9 to 455,000 on July 10. Samberg began placing his $30 million in 
GE shorts on July 25.** This suggests that the tipper told Satsibetg about the pending Heller 
acquisition shortly before July 2, and then gave Samberg updates around July 9 and again around 
July 25.*^ These trading paOems also imply that the tipper got his information shortly before July 
2, July 10, and July 25. 

Mack had potential access to information about the GE-Heller acquisitioo through his 
contacts with CS and CSFB in May and June 2005. Mack dealt primarily with the CS ch air m a n 
about stepping in as the CEO of CSFB. Mack could have learned about lielkr horn him. 
However, Ihe CS cfaatmian conducted his negotiatioas with Mack ftoin CS's beadquailers in 


** Nidti) Deogan aad KUa Mimy, GE O^Ot to Aoa*tre HeUer FOtmteiat—Oeal Frict of SS.i BdUoa Ueeeu 
liHdalty Lmkr mB Fetch Big Fnmtmi, Wall Sr. I., fair 30, 2001. m A3. 

*’See$«Bbetx‘>aiaaor>Me30.200l.k>IenrPoak.Ex.20.SMtlMEili»it)2,S. 17. 2«. iixl 19. 

“Ex. 17. 

”Ex2. 

-Id. 

“ We had BM tomd a cooiacl bitma Mack and Samberg aroiad Ail)' 9 or Mjr 35. Hoiww. our reoacds frois 
PCM and Snaboi ««a iaooiBpMB md Booaaistmr from Mack mac I Samben'a personal and FCM phone leconti 
weft Incrxiptole fcr 2001. The same war aue of POTi prodUeakm of SaaAeig emaa» Rb 200I . I kfixmod Haaroa 
by email oa Arne 1,2005, lAal I aapocred PCM or in aooraeys bad held hack Samberg eaiails lor 2001. For 
example. PCM bad proda ^ tyJSaaabergeaaib tor Ady 2001. wbm PCM aianaged SI 5 bffliea in eaattt and had 
250 a o nd o yaea aad 3 J37 Saoabe^ wnaii m hiy 2002. a*aB il amt half in farmer rim km to Aader tpmoC 
Furtber, Samberg produced aotie of his instta iw far this period srnoe it had aol been saved. Of course, we 

bad oo recerds from Stack to cberk, because of (be sidipoeoa bar. 
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SwitzeriuKl, accordii^ to ■ CSFB attonKy,** wbicb was of course beyond the Teach of SEC 
stdipoeoas.** T3ae same attooiey infotnted me that diere were also polentia] issues under Swiss 
privacy law if we were to seek the coopetadon of Swiss Oovenuoent in obtaining compfiance 
with aa SEC subpoena. He ofifered the obvious solutioo; “Why don't you get this stuff fiom 
Mack?"** 


But Mack also had two meetiiigs with CSFB’s CFO in the US that fit nicely with 
Sambeig's Hading pattern. The fiist meeting was on approximately Jime 2S or June 29.*' Again, 
one topic of keen inttrest for Mack would likely have bM CSFB's pending deals. In the evening 
of June 29, Mack phoned Sambeig.*^ It is during this call that we su^tected that Mack tipped 
Sambetg about Hriler. The next trading day. Monday, July 2, Samberg began buying huge blocb 
ofHeUer^* 

Mack had the second meetmg with CSFB's CFO on approximately July 9, 2001. That 
correlites with the date CH ‘Taanped” its offer for HeUet.** The Mack meeting with CSFB's 
CEO, durii^ whkb Mack could have received an igxlate oo the pending acquisition, &t nicely 
widi Sambeig's diamabc move on July 10.** Finally Mack became CEO of CSFB on July 12, 
2001, two weeks before July 25, 2001, wfaeo Sambetg began placing his S36 million in shorts on 
GE.** 

i summarized thu informatioa to Hanson oo August 4 and Berger on August 24: 

He {Mack] also took over as CSFB’s CEO on July 12, 2001. Samberg's trading 
pattern, wUch I can discuss in more detail if you want, suggests that be obtained 
inJbrraation just before Monday July 2. around July 9, and around July 25. Mack 
coincideotally met with CSFB's CFO oo June 2S or June 29, again a few days 
before he b^an work oo July 12, and was CEO ti the third key time. Hence, 

Mack had relevant contacts with CSFB at each time.*’ 

Mackb Motne for Tipping Samberg 
There were a number of motives for Mack to tip Samberg: 

I) Mack, his wife and their foundation were invested in as many as fifleen PCM funds.** 
Hence, PCM's profits on insider trading also benefited Mack. For example, Samberg 


“S«»EX.2I. 

” Id. 

" See sXKtxnnnt U to ExkMl 19,. 

” SecByAagiai 17, 200$, «aB*aioKreinBB(DdKmsao.Ex.2l mdEx 17. 

”Ex.20. 

"Et2. 

"td. 

” Bs&BiIB 2 aad 17. 

**U. 

”Ex. 17. 

*• See Bxrelspiwidshwr with Mix* aodia wife's iav«sta»eoUi» PCM liMvbiinaetiinarn to Ex. 19. 
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allocated at least $5.4 millioa ia pioGts from his OE-HF trades to Pequot Partners, a fund 
that Mack got into shortly before the OE-HeUer trades.” 

2) Mack was admitted directly into special PCM deals. One key deal went by the code name 

Ttesfa Start,” a Lucent spin-oCT that PCM bou{^ che^. Mack finally got a $S millioa 
piece of Fresh Start the same night and daring the same phone call he was suspected of 
giving Samberg the Heller t^ Just nine days eatliet; according to a Sainbeig emafl. Mack 
was “beating {Samberg's] chops” to get into Fiesfa Start Neither the PCM principals nor 
Sambeig’s soo seemed bittpy about Mack geltiag into this Fresh Start'” it that 

Fresh Start became Celiant Corporatioo; Mack served on its board as a director.'^' 

3) Mack got to put at least $7 millioa (likely much mote) into PCM funds that were closed. 
These fiaids had sensatioaal returns at that time. For example, Samberg’s enudis and 
spreadsheet of Mack’s investments indicaie Mack or bis wife poured miUioos into the 
Pequot Scout Fund. It had a 677% return dining the ei^ years prior to June 20, 2002.'^ 
Samberg’s attitude toward making aceptioas for well connected investors was reflected 
in bis email of July 2, 2001: “the only frind open now is partners, and although the mia is 
SSmni, we ate always willing to make g'giwfvwiu exceptiotu for imporlam Induary 
contaca (emphais added).”'” Mack, his wife or their foundation invested money in 
fifteen PCM bodge frmds, which usually had a $5 millioa minunum.'” 

4) Mack and Samberg solicited and obuined stock tips from each other. Ooe of Samberg's 
emails to Mack in April 2001, shortly after Mack left Morgan Stanley, asked Mack for 
information about Morgan Stanley stock. Having just been its CEO, Mack would 
logically still have knowledge of material nonpublic infbrnuliarL Mack told Samberg be 
had just unloaded a bundle of Morgan Stanley stock.'” Samberg did not trade on this 
news. These emails had the femiliar ring of Samberg’s email exchanges with Zilkhn. 

5) Samberg was proposing Mack as a director on two boards.'” 

6) They were very close friends, e.g., Samberg’s secretaiy said “Mack loves you.” On this 
point, my August 24 email reads in part: 

In July 2001, Samberg's company was sptittiag apart. Beitfoa was a 
younger and a rising star. Benton’s perfonnance was dwarfing Samberg’s. 

Samberg was recovering born heart siagety. Oealoa was leaving with at least half 


”SeeExMbto2«iKll9. 

■"Ex. 17. 

C*&w Corporation ESacts John J. Uad. Chhf Exteatirr Offiet tf OtJhSmiar Fira Bothm, to UtBo^of 
Oractorr, BUI Witc, October 24, 2001. 1 «si uoiMe loooata befcn I nj Onidwhcmer Ail «at tte amedeai, 
tM a atipeamd to Bl iIk bcU we tan*. I k«l iuned a niipoeas to PCM to pet ia TOonb tovotvia* Maei4'CM 
veoturei, Ixa t w«> fired betbre ibey were prvAicad. 

**’ PCM RspooM to SEC toquiiy. OBOtioD 5. Ex. 51. 

"Ex. 5. 

"SeeiOKkiiKat It loEx. 19. 

"lamaoi la pourasioe of ibis conuL However, I know ebere b caa be gawd at (be SEC. 

*“ Soe Ctlitra, stpra, oote 101. 
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the company. Samberg was looking at even bigger staff losses to Benton. Ke 
testified that he was concerned at this time that more of his executive committee 
'might walk.’ A big hit on GE-HF would iUustrate that hb fast ball had not 
dowed. Recoding GE-HF, Mack was just the gay to do his old friend a big favor, 
one that would also benefit him.”'’’ 

The mere rehtknship between Mack and Samberg was a sufficient *1>eoefit” to Mack to 
establish a securities violatioa if he gave Samberg the Heller tip.'^ 

Mad and Samberg Thusted Each Other 

On this point, my August 4 email to Hanson and August 24 email to Berger read: 

[Samberg] holds an engineering degree from MIT, a Masters of Science 
from StanKud, a^ an MBA from Cotunibia. He started with S3.S millions and 
built the largest hedge fund in the world as of 2001, when the GE-HF trading took 
place. He has generally been very careful about his comments in his e-mails. He 
used AOL instant messaging, vrhich leaves iro trace in any computer, to 
communicate with key people. In short he’s a smart guy who look few chances, k 
does not fit the pattern for him to be taking big chances wfaeie be got bis tip. It 
makes sense that be got it from someone be trusted atxl who also trusted him. That 
was Mack. Mack’s e-maib to and from Samberg have a different ring about them. 

In one e-mail, Samberg’s secretary tells Samberg Mack had called and that “iic 
loves you.” In sum, there was a deep trust and friendship behvecn them. It is 
exactly the kind of relationship that Samberg would fed comfortable calling on 
for a tip as big as HF and GE.' 

There is also the fact that Samberg brought in Mack as PCM’s rhairmaa in June 2001 
when the ituider trading investigation was clearly focused on trading directed by Samberg. My 
June 3, 200S email to Hanson read in part: 

Jdm Mack, who came up oo radar screen as possible GE-HeUer tipper, has just 
become chainnan of Pequol Capital, according to WSJ article bdow. ...Is there 
aomething to this perverse logic; Mack is the only person in the world who would 
have as much to loose as Samberg if we could prove that be provided material- 
nonpublic info to Samberg. Wbo safer for Samberg to head Pequot and keq> its 
secrets?"* 


SMErUbto2ait 17. 

"• Otb V. SEC. 443 U.S. 444, 444 (IM3) CTVi ekoieati of fidudiry duly aad gptoka li oo of aaB(Mb& 
lafocmadoo atro exiir when aa laitder — a fid of ooafidencia] fafonaarioa to a tradiar fotatva or CHcad. Tba tip 
and trade leaeoiMa ndfog by lha iaaider ktataaif foBoaed by a gUI of iba piofiii 10 die radpiar.T 
** Sea EiUbln 2, 3. 17. and 19. 

'** S«a my Sme 3, 2005. aaaail to RibaliD, Fader. Eictmar. Coany, Glaaooa. MlBar, HaaMa aad Krakaiae, Ex. 30. 

Thh oaaaa inconectiy rtated atn Mack left Motsan Snaky ia bra Joly 7001 . h MS oonoctad by ary aaaail of luae 6 
(Ex. 24); Mack actaaOy left ia March 2001 
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Haasoa replkd twice. In the first, he said; “Matk is mother had guy (in my view).’’"' In the 
■ second, Hanson obsemd: 

They may feel they have some eotenxise exposure and want to avoid an 
indictment of the firm by bringing in m outsider to give dte appeaiactce that things 
are cleaned up (audrey (sic] did this before on the case I wordked (sic]} or they 
may be briog^ him in so t^ are aU peeing ou of the same tent so 10 speak. 

Taking Macki Testimony as Soon as Possible Kts Consistent with Standard SEC Practice 

In my luly 27, 2005, email to Kieitinm and Berger, I also noted; 

I also believe Mack's testimony should have been taken promptly for the same 
reason that staff normally ttkes early testmony of suspected participants in m 
insider trading investigatioo — to pin them dowa This is pwticulaily true here 
because CFSB and Morgan Stanley are still producing omails. Fuit^ Morgan 
Stanley will be fiiettdiy because Mack is now its CEO. CSFB will bo fiieodly to 
Mack because Gary Lynch, who is going to Morgan Stanley in a couple of months 
to join Mack, controls the CSFB production tesponsive to our subpoena. Further 
delay allows Mack to ooiKOCt a story that is consis tmt with the information 
ootihtined in the e-maib. On the other band, if be did not provide infonnatioa, that 
also may become clear. As discussed in my June 28 e-m^ to Mark (Exhibit 10), 
this would allow us to focus on other possible sowces for the tip."^ 

Pinning down the suqiected tipper or t^ppee allows the case to proceed in either of two 
directions: prove the insider trading case or prove the tipper or tippee gave false testimony. For 
example, Martha Stewart was not convicted of insider tradurgr, st« was convicted of lying to 
federal ofikets. This prindpte is taught at Enforcetnerrt training for new staff. It is ccn^antly 
repealed by senior staff: It guided the PCM investigatk» uiMil Mack became a suqicct Tbb 
guideline— taking the testimony to pin down the suspect — was turned on its bead for the Mack 
testimony, fa effect, my superiors required the case agafast Mack be established before his 
testimony could be takea"* 

How At Mack Imrestigatiom Was Halted so Be CoeJd Bec om m Morgait Stanley's CEO 

As discussed above, the favestigatiao of the OE-Heller matter made significant progress 
during May and the fifst half of June 2005. On June M, Hanson and Kieilman autboruod me to 
present the OE-Heller mruter; including Mack’s and Sambeig’s roles as the possible tinper and 
tippee, to foe FBI and a federal prosecutor, which I did with other staff the next day." Shortly 


See tee 3, 2005, tmaa frOB) Hmsoa (o oe, El 4^ 

See Xne 3. 2005, (mtil ftom Hiuae lo sm^ Be. 52. 

Ex. 19. 

*'* ICitilM ieq««d poof exfa MKk *W«w o»« *» •ilk'' awrob* be Iwl kwmtodae OE ioieodrf 10 acquire 
tksOer bofctc be ooM be tited If end Mko he tod suck kncwiedite^ See ittacutsioa tiyEa p 33. 

Tbe toiex to Ac ao« frxW. Ex. 4 , tlw served a tm oudiae far aqr pfeaenutioa to Hmsoe and KnitcuB eo 
June 14. 2005, SBd to fae ogests ood US. Anoraey oa Jose 15. 2005. 
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after June 17. Haoaoa gave my 2004-2005 performaoce a positive evaluadoo based on my 
haiidliog of Ibe OE-HeUer investigation."* 

All that was about to change: The investigatioa of GE-HcUer and my c at eer with the SEC 
would hit toadUocIc in the last week of June 2005. On qiproximately June 23. 2005, in a face-to- 
&ce meetiiig. Hanson told me that it would be difScult to obtain aulhodzatioa for the issuance of 
a subpoena to Mack because Mack bod pawetfid poiitietd comeeboas and Kicitmaa ‘^M>u}d 
have to make the caU."'” Hanson repeated his statement regarding Mack's poikica! conoectioas 
in a meeting with Kieitiiian later that same week and again in a meeting between the two of its on 
August 3. 1 confiitned Hanson’s statements about Mack’s ‘T>olitical oonnectioas" in my emails of 
duly 27, 2005, to Kieitiaan and Beiger,"* August 4, 2005, to Hanson"* and August 24. 2005, to 
Hanstm.'” By his email of August 24, Hanson admitted telling me about Mack’s ’’political clout” 
in response to my request to issue subpoenas for Mack’s testimotiy and his documents."' By 
email of August 4, Hauoo admitted leil^ me that Mack’s attonieys had ’’juke.”'^ 

But another event in late June 2005 tells even more why my eSbits to subpoena Mack 
would fiiL On Tune 23, throe days after 1 first proposed the Mack subpoenas be issu^ The Wall 
Street Journal anoounoed that Morgan Stanley "has weighed reconadering former Morgan 
preskleat John Mack as a candidate for (its] chief executive officer.”'^ That same day, Eric 
Dtnallo (’’Dinallo”), head of Morgan Stanley’s regulatoty comptianoe group, jdtoned me.'” 
Dinallo confirmed that Moigan Stanley was considering Mack for its CEO and, in connection 
with that posstbilily, asked if Enfonxment was seriously considering Mack as a suspect in the 
PCM investigation. Dinallo explaioed that the prospect of such an action against Mack could 
aftlect Morgan Stanley’s decision whether to rehire him as its CEO. I responded that I could make 
no statement on the subject, but would inform my supervisors of his inquiry. 

Following the cooversatioo, I infottoed Hanson and Kreitman of Dinallo ’s questioa. In 
my pceseoce, Krettman called Dinallo and told him that be was following iq) on Dinallo’s call to 
me. Dinallo repealed the statement be made to me. Following the call, Kieitinan stated in my 
presence that we should tell Morgan Sumley the SEC was considering an action against Mack 
since that action could advendy affect the value of Morgan Stanley stock, a publicly held 
company. But Krettinan said be would first discuss the issue with Associate Director Berger 


My onhBliaa ofay o*> ■vfwM ID by ihe SEC u > ‘^cooalbailao mtoBcDr w fcrwuded K> Kmdoo 
by By awi w luw 17, 200J. Utuhod as Bx. 77. Aha reodvaic ny ODUrtMllea lOtnam. Ranoa did Us own 
evxiuatiae of ny p triiltmmC K. Ex. 7t, tod t b rarmled it to du Cuimwiutln a Cnminiy. The <bto of HeoMO'e 
eviluatioa mS Me v -»«rU»n> l aue n tke Coatpeasnfaa Coaaaincc ere aakaowB becauK Uk SEC hat refined to 
ikeso Pocontk. 

This b aiy best ncoUeclioB. However, k b pceibte Ihb rwan an k a ti oa oooned as earty as Jaao 21. Ihb 
diacussioa was jp eiy eonil of Juty 27, 2005, Ex. 19, esy ereiil of Aafost 4, 2005. and Augsut 74, 

2005, Ex. l7,asweUasHeiiaoo’soinsflofA«gust24.2005.Ex.27. 

'“So* Ex. 19. 
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“SoeEx.23. 
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AmOeyis, Uargm Stanley Uty KetxxaiJtr Uact fir CEO, WAIXST. J, Jitoe27, 2005, etCl. 

'** Thfa pbooe ctU coidd have oconod on June 27, (boogb JiBie 27 b aiy best recoBoctioa of di* date. 
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(“Berger”). That same day, KrettmaD discussed Dinallo's question with Berger by ^xaker pbooe 
in my presence. Kicttman first infonoed Berger of tbe cdl fitxn Dinallo. Tbea, tbe foUowing 
exchaige took place between Kreibnao and Berger aioMst in these words: 

iCreitman: i think we will likely file against Mack and... 

Berger (cutting in): I don't think we are going to file and nothing should be said to 

Morgan Stanley. 

Following the Krehtnan-Betger call, there was an abrupt shift in the way tbe investigatioa 
was bandied; that shift related exclusively to Mack. Tbe usi^ routines and protooob swat out 
the window. The next day, June 24, Hanson met alone with Be^er on the evt^ving Mack 
contioversy. Although Hai^n initially invited Ribdin and me to tbe meetiiig, Berger told 
Hanson at the last moment that the meeting would involve only tbe two of them. Ribelin and I 
normally had been included in these meetings, sinoe vre were most f«mili»r with the evidence and 
I had prireaiy respoosibility for the investigatioa.'^ Tbe foUowing Monday, June 27, Hanson and 
Kreitman also met privately to discuss my request to issue the Mack suhfxtenas. 

On June 27, 1 leaiood that Mack-Sambetg emails, which I had subpoenaed from Motgan 
Stanley, had been delivered directly to the Directar of Enforcement, Linda Thomsen 
CTbomsen”). Neither I nor other staff had heard of this happening before. Indeed, the subpoena 
explicitly staled that tbe documents were to be delivered to me. When I picked iq> tbe emails 
firm Director Thomsen’s office, she also gave me a fax cover letter fiom Ma^ Jo White 
(“White’O, former U.S. Attonsey in New York. Tbe Cut indicaied that White was forwardiiig the 
Mack-Samberg emails to Thomsen as a follow up to her conversation with Thomsen on the same 
sutyect.'^ I had numerous contacts with other Morgan Stanley counsel, but never with While. It 
appeared that White had been retained by Morgan Stanley to deal directly with Director Thomsen 
about the Mack mvestigatioa It is tbe usual protocol for a defense counsel to deal with the staff 
attorney first and then go further up the chain of command if he or she were dissatisfied with a 
decision by tbe staff attorney. My dealings with Morgan Stanley attorneys had always been 
cordial and none bad etqpressed a desire to ^)cak with my supervisors. White simply started at the 
top. 


Tbe emaib that White had delivered to Thomsen were only one of the two classes of 
emails I bad sulqwenaod from Morgan Stanley: email exchanges between Sambetg and Mack 
before Mack left Morgan Stanley in March 2001.*” These exchanges took plaoe before Morgan 
Stanley became OE's consultant in May 2001 on the Heller aoquisitioii. Accordingfy, no oise 
expected foese emails to have even the most subtle dues regarding the passible tip from Mack to 
Stnnberg. Raihec; this class of emails were sought to provide background infbrmatioa on the 
Mack-Samberg relationship, e.g., bow often they exchai^ed trading tips, and to confirm whether 
PCM bad produced all Mack-Samberg email exchanges for this tune period, which we 
doubted.*^ 


“SeeEi. 19 
'“/rf. 

'”SceE*.47. 
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Tbe other class of emails sought. Made's coaummications with Morgm Stanley staff alter 
he lefl, had laate rekvaoce to the possible flow of infotmatioiL Again, no ooe expected to find a 
smoking gun is these emails. As discussed below, smoidng guns are lareiy found in insider 
trading cases, rartkadatly when the suspected tipper and tippee are higUy sophisticaled financial 
professionab.^ Rather, these emails might id^ly Moigan Stanley employees with whom 
Mack was still commuoicaiing <pier he left Morgan Stanley. Ihat lead could open a new path to 
investigate, eg., whether the employee was on tbe acquisK^ team, had a fiie^ on the team, or 
had any other reasoo to know about the aoquisitioo. White prxxiuoed no emails of this class, at 
least none that Thomsen turned over to me. 


When I picked up the emails fiom Tbomseti. she walked out of her office, handed them to 
me, and made this comment: ‘They say what they say." I toned the emails over to an intern to 
review and compare wkh those produced by PCM; she reported back, as 1 recall, that there were 
a few new emails. This was relevant to our growing belief that PCM had withheld or destroyed 
2001 Sambeig emails. As expected, however, the emails merely provided background on tbe 
Sambetg-Mack leiatiottship. 

In this context. Director Thomsen's comment — They say what they say" — was troubling. 
As discussed above, the emails said very little. Had White suggested to Tbonisen that these 
emails somehow demonstrated Mack had not provided the tip to Sambexg? Was Thomsen going 
along with it? Did Thomsen think we were relying on these emails to prove Mack had tipped 
Sambeig? To begin with, our primary theory was the tip bad flowed fiw CSFB to Mack and 
then to Sambeig. Over the next couple of days, u my siqiervison co ntin a ed to Mock tbe Mack 
subpoena, my coocem grew. Had Thomsen or Beii^ directed Kreitman to block the Mack 
subpoena ba^ on emails White had ddtvered to Thomsen? If so, why was Thomsen making 
decisions that could unravel the investigation without a complete btiefix^? 


By email of June 29, 2005, 1 informed Krertmao that the most senior Enforcemeoi staff 
had assumed unusual roles in relation to the Mack investigatioa: (1) Director Thomsen was 
receiving Mack-Sambeig emails responsive to the subpoe na I had served on Morgan Stanley, and 
(2) senior staff (who had little knowledge of tbe investigatioo) was dealing directly with Morgan 
Stanley's counsel. My email read: 


i have been infonned by Tiooa Phillips, who re pr es ents Morgan Stanley, 
that a CD is expected here this sAetnoon. When 1 told them fber] that it oouM be 
deiiveied tomorrow, siiKe tbe mailtoom wonld be closed, ste iisisted that it be 
delivered today because "someone here was expecting it" That person b not me / 
also imderstand lhal other doaasettls from Morgan Sumtey were stm tHrecdy to 
Linda Thompson [sic] and that there have been cBscuxsIons between senior staff 
tmd comsel for Morgan Stanley. As / have told Bob, and stated in my memos, the 
most logical path of the information is from CSFB to Mack to Samberg (empbasb 
added).^" 


'“Nevtiit kfeoate 196. 
'’’SeeAaadanax 15toEx. 19. 
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Incideatally, Kieitman did do( respood to this email. 

Director Thomsen had leasoo to listen vdieQ White called her in late June to discuss the 
possible SEC insider trading investigatioo of Mack. At that time, Thamsea’s job was on the line. 
As Director of Enfarcaneot, she served the pleasure” of the SEC ChainiiaiL In late June 
2005, die SEC was about to change its Chairman."' Piemdent Bush had nominated Christopher 
Cox, who was widely peieeived to be far more business hieodiy than his predecessor.''^ The 
financial media openly speculated dial Thomseo could lose her job.'" This new reality 
apparently had some efiect on Thomsen; she told Newsweek in June 2005 diat Enfixtonenl 
would have to adapt to the new leadership.'" It was in this envirooineot that White called 
Thomsen to discuss— and mote than likely try to discourago— the insider trading investigaiion of 
Mack, the Wbll Street titao and ‘‘elite” fund raiser. Incidentally, Hanson identified White as 
one tentacle that Mack could use in exercising his “political clout”'” 

On June 27 and Jtme H, I sent two emails to Kreitman explaining in detail (1) the 
evidence indicating Satnbeig bad acted on material rxmpuUic infiumai^ in directing the trades 
in GE and Heller stocks'" and (2) why subpoenas for Mack's testiinony and related records were 
the most logical next steps in the invesiigstioa.'" On June 27, 1 also prep a red and deUvered to 
Kreitman a spreadsheet summarizing Mack's ties to fifteen PCM hedge fitnds'" and directed an 
intern to prepare and deliver another spreadsheet nauma t iz ing other key Mack-Sambeig contacts 
and business relationsfaips.'" These emails and spreadsheets supplemented emaib to Hanson 
earlier in June indicating that Mack was the likely tipper'** 

On June 28 and 29, 1 spoke privately with Kreitman regarding the issuance of the Mack 
subpoenas. Kreitman showed no interest in die facts summarized in the emails and qxeadsbeets 
supporting my belief that the Mack subpoenas should be issued. Nor would be allow me to 
summarize the facts in those emails and spreadsheets. He angrily refused to allow the subpoenas 
to be issued, but did not explaio the reasons for hb decisioa He provided no guidelines under 


Susa Hacriga, UiMal FimdRti€ Gm Not SEC Ktrou Koeg^ms Utaan Kajolrinf Dkocten Hm No 
TUs lo FNtts MamaglKg bomlonl' Aceomo, ttewswox. tale 30, 2003, ■ 32 (To suocad Donaliiio^ Presideal 
Oeorge W. Bam ka appoiaed Rep. Ctrinaphs Cox (R-CabCX '*bo has bea pemlvsd a Meadly K) bunaa.”) 

‘” 1(1 

‘^Dopatnra Ua)i Lome a Fohiical Imbalmc*, Tlas, I■ae29, 2003, Conaiai a IS (*Coi, If approved 
byda State, would haw a decide wbeibw to iwaia Uadi aarnmlhoasea a SEC cofonxaaidireaiir.*); we 
abo: CmiieMm»om,FarCM^.ACh<moitToSh(^tktSEC:axUayOtoostl>Mtl<mHtoJi.WA3Hr<m,htae 
7, 2003, at Dl (TAdber Cox reoia or nptaoH ber wil be wacbed cloaly a • da to hit onpunlBne i d to 
ftrip(CMt flilbfOCMKMt.**) 
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ExblUc 22. iianoa responded ao Ibe tame day; “Mai kaponaliy Ibe pdibcai clod I nalkaed to you wa a 
reasco 10 keep Pad ad pooiMy Lindt billie a Ibe leslaBoay.” See Ex. 23. 

'“SoeEx.2. 
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erotaceannuBicalioabelwea Mack ad Saibcrg is codosed as dlabiBed 12 to Ex. 19. 

'‘*SeeExtabits26ad27. 
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. wfaal CHCamstenoes be would authorize the issuance of the subpoenas. By emaii of June 29 , I 
coofiimed Kieitman's refusal to allow the Mack subpoenas to be issued and also ootod to 
decisioo would have a sigpificaatly adverse impact on the investigalioa That emaU read in part: 

As you know, ! have asked to isstie a subpoena to CSFB and to take the 
testimony of John Mack in conoectioa with San^eig's SSO million trades in OE 
and Helier shortly before the public aanormcemenl of the QE’s ac(|uisition of 
Heller. I suggested in my e-mail toyouof hme27msixnmaiy ht^on wt^ Mack 
was a logicai source of the tip and also suggested in my memo of June 28 that tins 
was the next logical step in this in vestigatioo. .. . 

Tour refusal to pexmit this testimony, along with other limhations, has 
significantly affected this in vestigahon. ...'^' 

As stated below. Kreitman did not respond to my June 29 email for almost four weeks. This was 
out of character for him, as it was his praclioe lo promptly reply to emails fiom his suborxlinates. 
He also never replied to my lengthy emails of June 27 (nine pages) and June 28 (four pages) 
describing why Mack’s testimony should be takea 

I bad issued over ninety subpoenas in the oouse of the PCM investigation. With the 
excepboo of the delivery of the Mack-Samberg emails by Morgan Stanley’s counsel to Director 
Thomsen, defense counsel always sent the leqionsive documents to me in aocordaoce with the 
explicit instiuctiaos in the sul^toena. Likewise, ( had spokeo directly with all defease counsel 
regarding (heir clients’ compliance with these subpoenas. No controversy had arisen during my 
discusstons with Morgan Stanley’s counsel regarding the production of documeots pursuant to 
the Ctanmission subpoenas. 

As mentioited above, it was even more unusual that Morgan Stanley brought in a high 
powered attorney, Maty 7o White, to discuss a subpoena production with Enforoement’s highest 
official. Director Thomsen. Thomsen and White surely discnwed something mote impottanb The 
likely subject of their call was Morgan Stanley’s dilemma; Mack oould not step in as Morgan 
Stwiey's new CEO if be was going to be pulled into a messy SEC iiaider trading investigalioo. 
Morgan Stanley’s chief compUanoe officer called toe a day or two before to discuss the same 
subject No one knows what White and Thomsen discassed except them. But two events the next 
week give a strong clue: Mack stepped back in as Morgan Stanley’s CEO; Kreitman barred the 
service of any subpoena on Mack. 

The evidence indicated Kreitman had executed the decisions, but had not made them. His 
tmMtliwg of the Mack controversy was out of character for him, c.g., giving Mnck favored 
treatment, directing me to seek a c riminal investigation and then Mocking the issuance of an 
athninistraiive subpoena, refiisiDg to review my emails detailing the reasons Mack’s testhnooy 
was necessary, fiuling to re^xMid to multiple emails, and doing much of this with anger, h was 
obvious to me that be was under pressure fiom above. Berger’s h a nd l in g of the Dinallo rjuestion 
«riggca«<vt duM the pressure was coming at least from his level. The unprecedented deiivety of the 


Ml 


SeeEx.2t. 
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Mad-Sambeix emails to Director Tbomseo and her discussioa with Mary Jo White suggest 
Director Thomsea had a|i]died the p re ss ure. The unknown is whether the pressure had originated 
with Director Thomsen or was mei^ passing through her fiom a higher level within the SEC or 
outside the SEC fiom Mack’s or Morgan Stanley’s *>>wieriiti politkai contacts.” 

On June 30, one week aHer Dinallo's call, Morgan Stanley hired Mack as its CEO. 
Motgin Stanley’s cooceni that Mack was imder invest^iaiioi), as expressed by DinaOo to 
Kreitman and me one week earliei; bad been assuaged. The only way Mack could be insulated 
fiom an SEC investigatioa was if senior SEC ofBcials had decided that he would not be 
invesligaled. The only way Morgan Stanley could be comfortable that Mack would not be 
■ investigated by the SEC Is a senior SEC official had given tils assurance. 

On the same morning Mack stepped back in as Motgan Stanley’s CEO, Juste 30, 200S, I 
tendered my resignatioii, effective Sqttember 30, 2005. 1 had returaed to the practice of law in 
Septesnber 2004 to perferm ptdtlk service with the SEC. I believed, and still do, that my 
stqtervisots’ decision blockiiig the Mack snbpoena was done as a fiivor for Mack and Morgan 
Stanley an4 as such, comgited the SEC’s missioa Tiying to get my sopervisots to acStere to the 
SEC’s fflissioo was not wty I hsd come to the SEC. I could not see Imw I oouM carry out my 
duties as a federal ofiicer in the PCM investigation and yet accept the decisioa of my supervisors 
to give Mack fevored treatment 

Over the next four weeks, other SEC staff eiKoutaged me to withdraw my resignation and 
try to change the cotarse of the PCM investigatiaii. One colleague suggested that my depaiiure 
guaranteed the GE-Heller investigatioa would end. Additioiudly, over the next four weeks, 1 
continued to find more evidence suggestiag that Mack was the tippet By late July, I decided to 
with draw my resignatioa. I would cfaalleage ray supervisors’ decision giving Mack favored 
trealmeai at ever higher levels of the SEC until it was reversed.'** To that end, on July 20 or July 
21, 1 met with Berger and told him that Hanson had informed me the Mack subpoena bad been 
blocked because of Mack’s powerful political connecticns. On July 27, 1 sent Berger two entails. 
One told him I was withdrawing my restgnttioiL'** The other infotmed him why I believed 
Hanson had blocked tbe Mack subpoata: Mack’s powerful political oonnectioiis.'** 

The apparent favor from senior Enforcement officials to Mack and Morgan Stanley raises 
another troubling question: Did any of the senior officials who blocked tbe Mask tesfimony 
receive anything in retuni? That questioa shifts tbe focus to fonner Associate Director Beigec 
Tbe most obvious haemal interventioa in tbe Mack investigatkm came fiom Betgec He was tbe 
point persou who cut off KreiUtian in mid-sentence to say the Mack invesfigadon was going 
nowhere. Kreiiman then reversed bis support for the Mack inveadgatiori The most obvious 
external intervention in stopping the Mack investigMioo came fiom Mary Jo White of Debevoise 
& Plimptoit. attorneys lot Morgan Stanley. In bypassing SEC protocol, she went directly to 


Fcdoil ttuployMS ire required lo "(tiKkiM waste, Sasd. abuse, and ccrrapdoa to i ppro p r iile awbortslei.’ 3 
C.F.R. 2435.101. 

I spoke wt<k Berger ikal same day and ke accepted (he wichdrawil of aqc rajgratlflsi See ay My 27, 2tX)S. 
email lo Berger, Ei. 33. 

Ex. 19. 
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Director Thomsen, who, to the best of my knowledge, had never been bciefi»d on the GE-Heller 
investigatioo and Mack's possible role as the tipper. 

In May 2006, White announced Betger would start in June with Debevoise & nimptoo 
(TX&B'O and week on secarities cases, eaforcetnent and white-collar criminal defoise matters. 
She said Berger k teeaith c/ experience at the SEC “wUl be a tremendous asset to our dients”^** 
Some obvious questioos must be asked about Berger’s courtship with D&P. Had Berger 
discussed Ms future plans wnth any D&B allocoey when he initiaied my teaninatioa notice for 
seeking to issue a subpoena to the new CEO of Morgan Stanley, a D&B ciieni? Did May Jo 
White participate in lecniitiag Berger to D£B? When did any D&B attorney and Beiger first 
discuss the possibitity that Berger would join DAB? Was Beiger a *TremeQ(fou3 asset" to a DAP 
. client before be left the SEC? Did Betger recuse hinwidf fiom the PCM investigatioo after he 
began discussioas with DAB about his personal plans? 

MfSuperdsofs Offered Sptnious, CanfUctmg attd 
Shifting tteasens/or S le ff i i ii g the Meet tm eslig n tiem. 

After senior Enforcement officials decided to halt the Mack investigaiion, they still had to 
oommunicate their deciskm to lower staff. And then there was also the sticky questioit of foe 
reasoa One option was to tell lower staff foe truth. That asrigrancni would likely have gone to 
KieitmaiL His email would have read something like this; "Director Thomsen and Asoctate 
Director Berger have made a final dectsioa to drop foe invesdgatioD of Jotm Mack for reasons 
they do not wish to share. Anyone who presses for those reasons wQl be fired." Enforeaseot 
oftkials wisely rriected foe truth option. They did, however, come up with something sifflilar. 
^ve a reason that sounds like foe tiufo. This bmadened foe optioas. 

Does Mack Have a Motive? 

KieitmBn came up with the first one on June 27: did Mack profit firom Sambegg's trades? 
i said yes, explaining Sambeig had allocated profits fiom foe OE-Heller trading to at least one of 
the be^ funds in which Mack had invested.'** I also told Kreitman that Sambetg had retumod 
Mack’s favor, a.ssuming Mack had tipped Samberg, with numerous fitvors of hb own to Mack.'*’ 
TWo days later, I seat Kiettman an eawil describing Sambeig's fitvors to Mack.'** Those fitvors 
were al» addressed in my emails of July 27 and August d.'** 

The issue of motive bud never been raised by any of my supervisors in the PCM 
investigatiaa as a reason not to issue a subpoena. Further, under established precedent, the 
firiendship between Mack and Sambetg was alone suSkrent to establisfa illegal insider trading if 
Mack bad lipped Sambetg.'** The hunt had begun: senior Eaforoemeot officials were looking for 
a reasoa — legitiirutte or not — to block foe Mack subpoena. 

•"SBCAssodm*E'^<rtemmD&ta<rSlqipintDcnm,TKni)ot€SNeusSeeVKX,M*yltm6. 

“*SeeE«.2. 

The fitvooSantbcfg did fer Mack are <leici**dibo«aipp. 11-19. 

“•SeeEn.2*. 

■^SeeExhabitsnMidl? 

“•.Sec njva note lOt. 
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You Have Not Stated Enough SpeciftcUy to Take Mack i Testimony 

Four weeks passed before Kiejanao would raise aaother objection to Mack’s testimony. 
By his July 25 email, Kieitman said be wanted more “qmificity” before be would approve the 
stfopoena for Kfock.'^' This email was out of cbancter for Kreitman. First, Kieitman usually 
ies{XKided within bows to emails from his subordinate staff. His July 25 email was a leply to my 
email of June 29, almosa fonr weeks earlier. Second, Kidtman's email ignored the “qsecificit]^ 
set forth in the emails and spreadsheets be received on June 27 and June 28.'° 

I replied to Kiettman, and also Better, on July 27 with an ei^-page email and fiAeen 
at t ache d exhibits. The exiubits were emaib and spreadsheets which I had previously provided to 
Hanson or Kieitman.'” Referencing these exhibits, the letter addressed every oonlentioo in 
Kreitman ’s July 25 email. My email frist addressed the four-week delay in Kreitinaa’s response. I 
suggested that Kreitman’s email had been prompted by my meeting with Associate Director 
Bei^ a few days eariier. 

My July 27 email began: 

This replies to Mark’s e-mail of July 25, which in tuni replied to mine of Jibk 
28 (attachment 13).'” I wrote and sent my e-mail immediately after a heated 
discussion with Mark on June 28, memotialiang what had transpired. I do not 
understand why it would take four weeks to respond. I am also copying Paul 
because the timing of Mark’s e-mail suggests it was triggered by my 
cnnversation with Paul on the same points late last week. 

I told Berger during our meeting the prior week that Hanson had blocked the issuance of 
subpoenas for Mack's testimony and key documents because Mack had powerful political 
connections. 

My July 27 email went on to point out that a subjected violator of the federal securities 
laws (Mack) was getting special t wain l enl because of bis powerful political coaoections and that 
’’treatiag Mack differently b (not] consistent with the Commission’s mission, at least as I 
understand it....” The email reads in pact as follows: 

I had different and more troubling input why it was difScuh to move ahead 
with the second CSFB sbbpoena and the Mack testimony. I sent two e-mails to 
Bob during the week of June 20 (see attachments 3 and 8) proposing that we 
proceed with the Mack testimony and broaden the CSFB subpoena. When I did 
not bear back from Boh, 1 spoke with him directly about Ihc^ proposals. Bob 
told me I) that these dectsioos were for Mark to make and 2) It would be an tgthUI 


"*S«Ex. 19. 

Sre Ex. 19. The vwdAwt. ittiKtiMre li « oUitel vwsim of a portio. of tee ipreatstioet previoojly 
provided to Kiefeman. I do 001 hive tie gneadibect ilselt 

“* The eowJ dilo of my ami! ■*« *toe 29. k h laaehed to Ex. 2f . 



583 


-30- Aagafl2l.2(»6 

baOle because Mack had pawerfid politiad connections. &>6 also mentioned this 
concern diring a muting with and me (emphasis a(kled> Bob’s commeat 
about Mack’s political infloence became more real when I learned on June 27 that 
documents [ stibpoeeaed from Motgaa Stanley were fexed by Maty Jo White 
(who had never r epresented anyone m the investigatioo) directly to Linda 
Thompson (see attacJiment IS), before Morgan Stanley produced them in the 
investigation. On the prece di ng Friday, June 24, Bob also met pcivtoely with Paul 
about the investigatioa I was handling. Likewise, Maik and Bob did not invite me 
to partidpate in the moetiog on June 27 when they discussed Mack’s possible 
testimony. This oombinatiaa of events suggests to me that the issue whether 
Mack’s testimony would be taken was being handled diiOeteatly than the same 
is^je for other witnesses m this investigation and (fiffereiit fiom the same issue in 
other investigations. Further, I do not believe that treating Mack differently is 
coosisteDt with the Commissioa's mission, at least as I understand it.**’ 

In sum, 1 informed Berger on two occastons in les than one week that Htutson bad blocked Mack 
subpoenas because of his powerful political coonectiocs. Blocking Mack’s testimony for this 
reason violated multiple provisioos of he Code of Federal RegnJadoos winch govern the 
operations of the SEC.'*^ Yet. Berger took no action whatsoever. He apparently did not even 
speak witit Hanson because, exactly one week aAer my July 27 emaU, Hanson repeated the 
coouDcnts about Mack’s political comments, which he first made on June 23. 

fH Need another Memo Befou We Can Decide to Authorize Mock Subpoena 

At a face-to-face meeting with Hatsoo on August 3, 1 questioned Hanson and Kreitman's 
decision to block the Mack subpoenas. At that meeting. Hanson again stated that it would be very 
difficult to take Mack’s testimony because of his political influence. By my email of August 4, 1 
confirmed further details of the exchange with Hanson on Angust 3; 

Second. 1 told you that the decision not to take Mack's testimony because of his 
powerful political connectioos was the event that triggered my decision (to leave 
the Conunission] ...We (hen discussed at some lenglfa what standard hiM to be 
met to take Mack’s testimony. You told me llutt Mack was "ao mdnstiy captain,'* 
that he had powerful contacts;, that Maty Jo While. Oaiy Lynch, and others would 
be re p rese n ting him , that Maty Jo While could contact a numba of powerful 
individuals, any of whom could call Linda about the examination. I told you I did 
not believe we should set a higher standard for a political captain than anyone 
else.'” 

in a separate email on August 4, 1 confitrood and continued the discussion fiom the n^hl before: 


Ex. 19. 

*** 17 CFR 200,53 17 CFR 200J*. l7CfR 200^1. 17CFR200At, 17 CFR 200735-2, led 17 CIR 200 51. See 
el p 34. 

‘"See Ex. 22. 



584 


A«f«M 2006 


Bob: 

I nKatiooed lass oigbt i2ibs Feniinnd Pecora was chief ooubxI for the Seiuac 
CotnosiRee that drafted (he 1933 and 1934 Acts, indudiisg the key opesMive 
lasiguui^ of Sectkn 10(b) .. 

Whea the SEC declioes to quesboo '‘industry captains,'' when as iavestigaiion 
suggests it is dte next logical step, we are pasting them a pass lo play the trading 
gante by their own rales. We do the same when we set artificiaUy high bairiers to 
qtaestioii theaa that do not exist for others, eg., don't qaestioo there about going 
over the wall ustil we proved they have already made the trip. 

I don't think Peoora was suggestng that reguhaory seaussy be delayed until we 
have another market ooUgpse. I do not think he would have delayed a beatbeat 
before taking John Mack's trattimony on the lecnid in this mattee Mack had 
multiple iTKitives, Sambetg's mist, contact widi Sambeig at the key inoreett. and 
two possible sotcces for iIk tip. He should be asked the obvious questsonx.”* 

la his oexi etoaii, Hanson essentially bypassed my eharacterizatioa of his comroent s about 
Mack's political infltKnoe, but be did not deny theaa. He only adrnjgod saying: “Mack's counsel 
will have 'juice' as 1 described last night— meaning that they may reach out to Paul and Linda 
(and possibly others)."'" He seemed (o imply that his other oomasents, which he did not 
mention, somehow related to keeping Thomsen and Berger infomied that u« might take Mack's 
testimony. This made no sense Berger and Thomsen had been involved in the controversy over 
Mack's testunony since late Juite Further, if we decided to go that route, there was plenty of tune 
lo iafonn both before the subpoenas hit the (ax machine. 

Several weeks later, he and I had another email exchange on "Mack's political cloul." 
Here are our email exchanges discussing Hmson's rrmnmmts U) me: 

Aguirre: "First, before and after the Mack docision. you have told several times that (he 
problea in taking Mack's exam is his political clout, eg., all (be people that Mary lo White can 
contact with a phone call 

Hanson: "Most impoitaaiiy the pditkal clout I raentloaed to you was a leasoo lo keep 
Paul and possibly Linda in the loop on the testunony."'*' 

Aguirre: “Bob, this is spin. You (old me it would be lough to take Mack's leadmony 
because he has political clout An irtificitlly high batTver has been set for his exam. Ido not think 
this is proper. Doti« so clashes with (be SEC's missioa. It also stops me £rom doing my job as a 
federal officer."'*' 


■"Sre&Llt 

'**SMayA«(uil 24, 200S.<aMila> lhaaoa. Ex 23. 
'*'S«Ex2J 
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The “reasoo” Haosoa gjve in his email fet telling me about “Mack’s political clout”— “to keep 
Pwl and possibljr Linda ia the loop on the testimony” — makes no sense. When Hanson q>oke 
about Mack's political ii^uence dining ova meeting on August 3, as coofinned by my Angust 4 
onaii, both Paul and Linda had been maidag decisloos relating to Mack's testimony for six 
weeks. They were both clearly “in the loop,”'** 

This exchange residled in Hanson directing me to prepare anoUier memorandum 
explaining why Mack’s testimony should he taken. Consequendy I prepared and sent anodier 
lengtiiy emaii to Harrsou and later to Berger explaining why the Ma^ testimony was the next 
logical step.*** 

in 'U Check Four Facts and Then Decide whether to Authorize Mackk Testimony 

After Hanson repealed his comments on August 3 about Mack’s poliiical influeDce, it was 
clear Berger had done nothing. I thoefore decided to infonn Director Thomseo of Mack's 
p i efeten tial treatiaeiit. and, if she ftiled to act, to inform the Coramisskmets. But first a little 
background is ne cess ar y to place in context my coeaments to Directof ThomseiL 

As discussed above, Foster had wotked on the PCM investigation sinoe I contacted him 
in October, just after his presentation to incaming staff how to conduct an insider tradii^ 
investigation. He retired from the SEC on June 30. 200S. At Foster's going awiQt party on July 
1 1, 1 was present when Foster told Direolor Thomsoi that the PCM investigation was the most 
important matter he had worked on during his 30 years with Enforcement. Later that evening, 
Foster also suggested to me that I speak directly with Thomsen regarding the investigation. 

Consequently, on August 4, 200S, 1 sent the foUowing email to Director Thomsen: 

.Subject: Hilton's comment to you 

Do you have an open door policy? 

If so, do you recall Hilton Foster's comment to you about the most importanl case 
be hantSed in his 30 years with the CoramiasioD? He wanted me to talk to you 
about it. It was nearly kiUed 5 moruhs ago'*’ and is now moving in circles. 

It could change the financial markets-roake them a little mom hospital 
(hospitable] for investors, small or who do their home work rather than buy 
information with ftvers. '** 


Sec dociBSioa npra ip. 2S-24. 

“*Ex. 17. 

■" This itfcR to a deckioQ by Kietian ia errty Febnwy 200S. less tte a moatb a8cr tuS had obtaaed 
subpaena power end be&n aoy e mpo ea at bad been baaed. IC rr t tM diraaed ttai tie PCM nvetogaboo be 
nanowed to two or time BHltciv Knkreaa had expieaMd bit approval t few days before afaen d>e nvesUguioa eras 
tncreawid to - le w a tecp retotab. Kieltriao bier akhtiew tie dbeedve in Mach. ICreiliBai b apHrd tio 

daective bad come ton Bamcr. U caea approxbaiely two weeb after to Uheentiai awney up e e s a u a i g PCM 
nn with EnlcsceiBeeX Diiecaac Seereo Coder. 

““SnExJ!. 
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hsmcdiatciy after 1 sent the above email to Director Thomseo, Hanson took a more 
flexible positioa on tbe Mack subfioetias. His new positioo was Ibis: be and I would discuss 
wbetber to issue tbe Mack subpoenas in September afici we both reboned fiom vacatioo; Ifae 
bets in my latest email regard^ Mack would be **nsiled down.”'*^ Based on Hanson’s new 
flexibility, I postponed tbe meetiiig with Director Tbomseo. My email te tbe Director read in part 

Tbe day foilomng my e-mail to you. my Branch Chief said be would like 
to discuss in September, when all are back fiom vacation, the specific conoent that 
prompted oq' e-mail to you. I tberefoR believe H makes more sense to delay 
discussing Ibis matter with you until September to see if H wocks itself out “* 

Must Shofw that Mack WtM Over the Kdl 

Two weeks after Hanson expressed his new flexibiUly on tbe Mack testimony, Krettman 
revested back to tbe hard line on taking Mack’s testimony. He created a new retpnienMnl for d>e 
i^uance of a subpoena in an insider trading case; proof that the suqiect was 'iirought over tbe 
wall” before be could be subpoenaed.'*’ Kieitmaa never suggested that this preoonditioa for any 
other suspected tipper in tbe PCM investigadon, including those, like Mack, who were suspected 
of tipping a PCM portfolio manager of a pending acquisftioo. I could find no one at tbe SEC that 
had ever heard of Ibis as a preconditkMi to tbe issuance of a subpoena. No federal court case or 
SEC administrative case ever held that the goveremenl had to prove that a suspected tipper “was 
brought over the wair’ before a judgment could be eotcied against him or ber for insider trading. 

Tlte phrase does have meaning in the financial industry lexicon. It applies to someone in a 
securities firm who b 'Tnou^ over the wall’ restricting access to non-public, material 
informatioa, sometimes referred to as a Chinese wall For example, those worldog on an 
ac<}uisttion might bring an analyst to explain an esoteric point about a product the aoqfuired 
company manufactures. In this process, the atudyst has learned material oonpublic infoimatioo, 
the iKq^lkn is pending. If be trades on this information or tips another, he violates tbe 
securities laws. But the analyst could also violate the securities laws if be obtained the same 
information fiom some other source, e.g., he sneaked a peak at a document, and then traded on it 
or tipped another. For no ratioiial renson. Kreitman would only allow the Mack tubpoem to be 
issud if he learned about the Hdler accpiisitioo by being Txou^t over the wall." 


Kreitinan’s requirement that I establish to hb satbfiictioo that Mack had “been brou^ 
over the wail” set a higher staidard for an SEC administrative subpoena than an appelhbe comt 
tqiplied for affirming a crixtiinal coavictioQ of insider trading. Tbe *Txoughl over the wall” 
reqmremeot meant there had to be proof that someooe had actually told Mack about tbe 
acqubrtioa. The First Circuit set a lower standard in affirming an insider tnduigcofivictioo with 
Itiese words: 


m 


See Au^al 5. 2005. eonil fiwn Hmsce lo me. Ex. 44. Tbe emeU sirhig is hKhkkd. 

SeeEx.3i 

See Ex. 33. 
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The dcfinxlaitt argues that proof of 'opportunity* or 'access’ to maienal, 
nonpubUc infonnatioo is do< the same as provii^ actual possessioa That is 
Gonect, but does not cany the day. While the defendant is correct dial opportunity 
akme does not coasdnile proof of possessioo, oppartunity in oombinadoo wMi 
ciictanstandal evidence of a well-timed and well-orcbestrated sequetxe of events, 
culminating with successful stock tradesy cnmres a compeBing Irfennce oj 
possession by the tipper (emphasis added). 

Kreitmaa's use of "over the wall' in the case of Made was a Caldh-22. Stt^iped to its 
essence, it meaiii tiiis; before any evidence could be obtained fiom Mack that might ^ve a clue 
he knew about the Heller acquisttkm, other evidence had to prove Mack knew about the Heilei 
acquisilkm when he spoke with Sanibeig on iune 29. That same issue — whether Mack knew 
abota the Heller acquisitioa — was also the primary Actual issue in the investigation, if Mack 
knew about the Heller accpiisitioa, the case came together He would have caUed Sambeig on 
June 29 with knnekdge. It would explain why Sambog began the next trading day to anaimiilate 
DOMe Heller stock than anyone else in the nation and wanted to buy even mote. It would explain 
why be sboned GE the same way. All the other elements of the tipper’s profile would support 
finding that Mack was in fiKt the tipper. 

Nocmaliy, Mack's knowdedge of the lip would be proved by circumstantial evidence.'^' 
The first step would be to subpoena him and his records, e.g., emails, personal calendar and 
phone records. But that was where the Kreitman calch-22 fit in. No subpoena could be issued 
unless other evidence proved Mack already knew alxMit the Heller acquisition. That was a tall 
order. The records m ain tai ne d by CS were in Switzeriaod, beyond the reach of SEC 
subpoenas. The only other records, if they existed, were under the control of Mack’s dose ally, 
Gary lynch. General Counsel of CSFB, who would soon join Mack at Morgan Stanley for a $13 
millioo pay package.*'^ Lynch's subordinate, another CSFB attorney, believed CSFB had no 
records relating to Mack’s meetings with CSFB’s CFO in late 1 une and the second week of My. 
Kreitman k Catch-22 was also a checkmate That was exactly what it was intended to be. 

In any case. Mack was not employed by a securities finn on the date be was suspected of 
tipping Mack. So even if Kieitman’s C^b'22 was accepted, it had no appUcatiou to Mack. 
When I explained the “over the wall” concept had i>o appUcalioo to Mack’s situafioo, K r e i t m an 
seoned to drop the issue.’’* Kreitman offered no further excuse why Mack's testimony should 
not be taken b^re be fited me. However, in late August, Hanson picked up this theme again. 


"• VntsedSKfa x larrabte. 240 F.Jd l», 21 <l*Cu 2001). 

'”S«<iyh»pi39. 

"’See Ex. 21. 

"’SoeExl9«>dEx47. 

"* Id I oottU tiad 00 ooe in Eafanmeot dw had ever heard of (be dteofy dal die ‘hraught over the waQ” 
concept had any applkatiaa 10 da usuaocc of a sahpoea* k) ea iesider iradkig cax. 
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“Everyone Feels We Will Take Mack's Testimony at Some Point “ 

By Aupist 24, Haosoa had ictumed from vacatioo and was also baddi^ away from his 
eatikr decision to reopen the question of Mack's testiiooDy.'’^ He did, bowerver, concede: **1 
beUeve that eveiyoae feds we wilt take Mack's testimony at some point— the <piestioo is 
when.’**^ The testimony was not taken ontil August 1, 2006, and then only after the matter had 
beooaie public and two key statutes of Kmitatkaw had expiied.'’^ 

Hanson and I never met to discuss Mack’s lesiiiDony, as be suggested on August 5. 
Hanson left for vacation that day. When be returned on August 22, 1 was on vacation, scheduled 
to return on September 6. On September 1, 2005, Krertman and Hanson called me in California 
to say my empfoymenl would lenninale the next day or I could tesi^L On Sept e mber 1, Thomsen 
sent me her termination notice, initialod by Ber^. On September 2, I sent a le^ to each 
Comisissioaer informing them of the fovored treatment senior Enforoemeiit staff had given 
Mack.”* 


Tbe evidence suggests that Hanson's new flexibility on August S was engroeeied to stop 
my disclosures to higher and higher levds of the SEC until Enfotcemenl officials could figure 
how to camouih^ their decisioa to fire me. Contrary to Hanson's statement, tbe frets indicatiiig 
Mack lipped PCM were never vetted. Neitfaer Hanson, nor Kreitaaaa, nor Berger ever responded 
to my August 4 email, which again detailed the reasons to take Mack's testimony. By the second 
half of Aug^ both Kreitnum and Hanson bad reverted back to a hard liiie on tire Mack 
subpoenas.'^ Coosequentiy, 1 decided to take the propriety of Mack’s special bettmeat beyond 
tbe SEC. On August 29, three days before I was fir^ 1 contacted the Disclosure Unit of the 
Office of Special Counsel to discuss the filing of a complaint arising out of the PCM 
investigation.'*® 


Semior SEC 0£ftaab Gave My Perfomnmee High Maris, 
mull I Tried to Imvestigale Mack; Then They Fired Me. 

The SEC's Form SO-B (Personnel Action) records the SEC’s decision on August 21, 
2005, to approve a two-step merit increase based on my performance.'" Director Thomsen's 
notice of S e ptemb er 1 tenninaled ray empioymeol eleven days frier. In bet ween these dales, I was 
on vacation. The obvious question: How my perfotmanoe warnml a two-step pay increase, 
yet also require the SEC to fire me? Tbe SEC h« oSiaed no expianation. To the oontnuy, it has 
done its best to conceal those frets. As discussed next, I believe this mystery is solved with two 
words: John Mack. 


See Ex 23. 

"■w. 

"’S<»*r5wp.4l-42 

"•S«Ex.34 

'’’SeeE]dabtOI7«ad33. 

”* I daoBKid with Offioe of Special Couiaet aOoraey Mathew Glover whether seopehtic ioemnaa leialiiig to as 
oc^ias SBC invQstigMBoa could be filed wKh a w fci rt le btowcr c oi mptoiK 
"‘See Ex. 35. 
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l started wortt with the SEC on September 7, 2004. On June 1, 2005, Branch Chief 
Hansoc aod Assisbmt Director Kieitmao did my 2004-^)05 performance evaluatioii. Krettman 
compieted SEC Form 2494 legarduig my '‘petfonnaoce assessmenC in relatkm to four categories 
of ‘'^tical Elemesits and Acceptabie Standards.'’'*^ Kreitiiiaa had the opckn of checHng one of 
two boxes C'Acoqitabte’* or ‘^oaocepiaMe”) for each of the four categories; (I) “Knowfodge of 
Field or Occupatioa,’* (2) '‘Platming and Organ ping Woric,’' (3) “lExecutioo (rf Dtaies," and (4) 
“Communications.” He checked “acceptable" for each category.*** 

Since my perfotmance was acceptabie in each cacegoty, I qoaiified for a merit step 
inciease.'** On June 17, 2005, 1 submitted my self-evaluaiion — describing my pafoonanoe — to 
Hansoa, thereby iaitiadng the merit review process.'** From this poim, few fiacis are Imown 
about the process that resulted in my two-step increase. That infoimatioii b in the exclusive 
possession of the SEC, speciScaily Enforcement, and it has teoaciousiy hung on to it"* 

Ooe fact b now known. Sometiine after June 17, my immediate stgtervbor, Hanson, 
prepMed hb evahtatioQ of my petfonnaoce. Hansoo’s evaluation incorporaied my self-evriuation 
aixi added these comments; 

1 supervised Cary Aguirre from January 18, 2005 through the end of the rating 
period. As shown on hb oontributfon statement. Gary worked extremely hard on 
one investigation during hb time with the group, a significant matter involving the 
trading by Pequot Capital, ooe of the natioo's laigest hedge fimds. 

Gary has an unmatched dedication to chb case (often working well beyond 
normal work hours) and hb efforts have uncovered evidence of potential insider 
trading and possible manipulative trading by the fund and ib princtpab. He has 
been able to ovetoome a number of obsoudes opposing counsel put in hb path on 
the investigacioa. Gary worked closety with the Office of CompUaitoe, Inspections 
and Examinatioos to develop the case and worked with seven] sdf-rcguUtory 
organizalioos to develop a number of potential leads. He has gone the extra mile, 
and then some. 

Gary can work on presenting information in a dearer and more concise 
manner to enhance the effectiveness of hb coaununkatioBs both to those he 
reports to and (hose be works with.'*’ 

The SEC rehictintly produced Hanson's evaluatioo only after it redacted hi^ rdevant 
facts."* It b undated. It does not show to whom it was sau."* Thus, it b unkBOWo when Hanson 


The SEC Form 2494 nnir o vlag (be two step ment ratisg tacrease is MUched as ExhiM 34. 

'“fd 

In NoveeSlMr 2004, Cain esptaiDa] to me dial ai “acecpraUe' peffonaaace was a preooaditiaD to eiisibaity ior 
• merit slap noma. 

MyeataSoflUM 17, kichidiae my se)f.evaknliaa, is anached as Ex. 37. 

The SEC has lefcsed to predwx beae raconb ia respooM so my Deoemlxr 30, 20OS, KXA mpieit. 
Aeeoedio^, I haw been foroad to ffle a civil actioa to ohmm theoc records. 

■"Ex-St. 
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prepared or sent his evaluatkm. It is also unknown whether Hanson seat his evaluaiioQ to hi^ier 
sqwrvisoty levels — KrestmaD, Beiger, or Tbotnseo — for review or approval. It b known that at 
least one supervisory level above Haosoo saw the evaluatioo before it was forwarded to the 
oocapeDsalioii oommittef..*” For some reasoo, the SEC will not disclose the rest of the events.'** 
I sul^tled a request to the SEC pursuant to FOIA and the Privacy Act for the documeots that 
will disclose these fkxs, but the SEC still refiised to provide these records.'” I have since filed a 
civil action to obtain them. 

Nevertheless, the few known facts about the merit review process are significanL I 
sidanitted my sdf-evahiatioo to Hanson on June 17. Sometirae bder, an unidentified supervisor 
above Hanson formrded that evaluation to the compensation committee On August 18, 
Chairman Cox notified all staff that he had “completed [hb] review and iqipioval of the merit 
step increase pn^xnals."'*^ On August 21, Human Resources approved the notificatton of the 
merit increase to me.*” These isolated 6scts suggest that my two-step pay increase was reviewed 
and approved tiiroagh the entire chain of command. 

But there b more — an unofficial evaluation of my performance by my immediate 
superviaors. As disoMsed above. Assistant Director Kreitman gave out hbownunoGBcial awards. 
On JuiK 14, 2005, Kreilman gave me the highest of hb awards for woric on the PCM 
ittvestigatioo, the only matter I was handling.*” 

In sum, my immediate supervisors — those most familiar with my work — gave my 
perfocmaoce excellent marks: KretUnan oo June 14 and Hanson some tinte after June 17. So 
what ha ppened after June 17 to cause Bratkcfa Chief Hanson, Assistant Director Kreitman, 
Associate Director Berger and Director Thomsen to change their mit>ds? What did I do to cause 
these senior Enfmcement officials to fire itw shortly after the SEC approved my two-step merit 
increase? Thb question can be answered in two wotxls: John Mack. That conflict began in late 
June when Hanson told me that Mack was off limits because of his “powerful political 
connections." 


'"Id 

'"Id 

On October 10,1005, 1 «uiMlhsMlawiag (|ue<tioa to Scaiger 

Thr ilnriimt rigarrl by Robot Hmsoo wait ta ifae Oaaip c ai o l oo C o i o itt M w»b ain lal iiit 
tMu k part eraaMfeo 4ocaa K ii » tho kad a tMadiag. aaCaWeg a doa as wcO as da kkaidiy of Ifae 
l a cl p i e at T If so, ooeld i obtab a coa^ilate copy of da dooaaat, including the ba a di ag dmriag Ifae 
daM oxl da idrelily of the Rxipteaqr)? 


Sea ary Odobo 10, 2005, eaaU lo Siaigar, Exfaibil J9. 

Om October II, 2005, Sisigw npiied: 'TbcR war a opovisacy O wwail u al form koei Ifae taperrisor to da 
Coaipemaliaa Coouailtaa tloog wkk da Kaosoa doooraaat. U is Coanmanioo policy aot k> rbatse da( faraL" (Ex. 


w 

m 

tM 

Iff 


Id 

Tbaieqaest 
Ex. 40. 
EX.J5. 

Ex. 41. 


tuhmiHTKl to Ifae SBC on Deetnrba 50. 2005. 
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In CMng Mack Favottd Treatment, Senior SEC OfflcUUs Violated Pnnisioms of the Code 
of FederM Kegulations Frokikiting Favoritbm in the Enforcement the Securities Law. 

Among the specific v^olmiocis nwwoUting the Commissiooers and the SEC staff b> be 
impeitiat ate the following: 

1) 17 CFR 2003S: “In admintstering the law, memben of this Commissios sfaotdd 
vigorously enforce compliaoce with the taw by all persons affected theteby. ...In the 
exocise of their judicial fitoctioos, memben shall ...impaitiaUy determine file rights 
of all persons under the law.'* 

2) i7CFR200.58: AmembershouMaatbeswayedbypartisandeniaiids.... 

3) 17 CFR 200.61: “A member should not, by his conduct, permit the impression to 
ptevail that any person can improperly influence him. that any person unduly enjoys 
his favor or that be b affected in any way by the tank, position, prestige, or affluence 
ofany peisoa” 

4) 17 CFR 200.64: '‘Members should rooognize that their obUgatioo to preserve die 
sanctity of the laws administered by them requiiea that they pursue and prosecute, 
vigorously and diligently but at the same time fairly and unpartially...all matters 
w^h they or others take to the courts for judicial review.** 

5) 17 CFR 200.67: *On the other hand, the very statutory enactments evidence the need 
for regulation, and the necessary rules should be adopted or modifications made or 
rules should be repealed as changing requirements demand without fear or favor." 

6) 17 CFR 200.69: "Members should be ...impaitial when hearing the arguments of 
parties or their counsel. ... The Commission should coatinuously assure that its staff 
follows the same principles in their relationships with patties and counsel." 

7) 17 CFR 200.735-2(a): In view ofthe effect which Commission action fiequeatly has 
on the general public, it is important that members [and] employees ...maintain 
unusually hi^ standards of .. .impartiality..." 

8) The above r^ulatioos are applicable to both the Commissiooers and the Staff (1 7 
CFR 200.735-2(b); 17 CFR 200.50; 17 CFR 200.51). 

In granting Mack special and preferential treatment, senior Eafotcement staff vitiated die 
spirit and letter of these r^ulatioos. 
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Tke Impact of Blocking the Mack Suipoenas oit the GB-Hdler InvestigatioH 

Tbete is wide agrcaiicot tii^ insider trading cases are difficult to |»ove. Associate 
Director HMcnas Newkirk, wlx> speaks frotn expcrieoGe, explained: ‘l>iiect evidence of insider 
trading is rare. Tbeie are no smoking guns or physical evidoice that can be scieptifically linked 
to a p erp et rator. Unless the insider trader confesses his knowledge in some admissible f<mn. 
evidoice is idmost entirely ciicumstaDtuL”*** 

Tbe process of estaUisbkg an insider trading case by drcumstantial evidence is tedious. 
Newldtk expiaiiis: 

Tbe iovestigattoo of tbe case and the proof presented to the &cl-finder is a matter 
of putting together pieces of a puzzle. It requires examining inherently innocuous 
events - meetings in restautanis (as in the Dutch case), telephone calls, 
rdatioadups between people, baifing patterns - and drawing reasontdtie 
inferences based on their timing and surroundag circumstanoes to lead to the 
conclusion that the defendant bought or sold stock with tbe benefit of inside 
informatioa wrongfully obtained.'*’ 

Tbe Court in Larrahte also explained bow circumstantial evidence may come together to 
prove insider trading. The Court summarized tbe &ctots that supported the jury’s verdict: 

We examine (a] myriad factors, including (1) access to infonnadofi; (2) 
lelationship between the tipper and tbe dppee; (3) timing of contact between tbe 
tipper Btkd tbe dppee; (4) tuning of tbe trades; (5) panon of tbe trades; stxl (d) 
attempts to oonc^ eicher the trades or the tebdonship between tbe dpper and tbe 
dppee. Tbe evideoce ptcsenled at trial, when pieced together, painted a picture 
whicb allowed the jury to conclude beyond a reasonable doubt that Lairabee 
possessed miurrirl, noopubtic informadoo about the Bank of Boston-BayBanks 
merger.'** 

Tbe process of cotlecdiig that ctrcumstandal evidence was going well in the GB-Helier 
invesdgatioa by late June 2005. That evidence indicated that Sambetg had likely ai^ed on an 
Illegal dp in "»«ving tiis $80 mitlioa bet that GE would acquire Heller The evidence also defined 
tbe profile of the likely dpper, which Mack nicety fit Incidmtally, the dements of Mack’s profile 
bem almost a one to one reladoaship witb tbe ffictors set out in larrabee above for esta btishw g 
an insider trading case. But there is one sig«uficaDfdiflereoce:fnrr<ibee was affirming a jury trial 
verdict in a criminal case; I was asking my superiors to witlxhaw their objectioa to an 
administradve subpoena. 


nMmss C. NewkiA, AssociUe Otrecror, Drvisioo of Eaforoaaeal. U.S. Secuntks end Fxdung e Cnramltd o^ 
ImUtr-naSag-AUS. Sfowi al *e 1«4 fctamtiood Srii|><»i»ai oo Eoooomfc Crims iosus Cotk**. 

Cicabridse, Pi' gUwrf- gvitla^ «t faapjAirww.secgovAi«wrrspeedVsp«ectiirduve/199S/rpdb22i JUDx. 

United Suiav. i»To6<€,240F.Jd»l2l-22. 
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in lenns of taoe, the investigation was in its infancy. The infotmal investigation was oo« 
underway until iMe 2004. The Conunission had not issued its formal order until January 20OS. 
The first subpoenas were issued in February 2005. The GE-Heller investigation began to take 
afanpe in May 2005. Even Ibou^ the formal investigation was only a few mooths old, Hanson 
and Kreitmao authorized me on June 14 to present the GE-Heiler matter, iiKluding Made atai 
Sambeig’s possible totes as tipper and tippee, to the FBI and a federal prosecutor the next dqr. 
T\vo weeks later, the FBI opened its complemeotary investigation. In tiiort, the GB-Hdlv 
investigation was tapirBy advancing, bu it would take time to build the dicumstantial evidax« 
necessuy to file an insider trading case.'” 

At this point, the case against both Samberg and Mack had been developed exdutsively 
from PCM records and Sanfoeig's testimony. But this was only half the records and testimony. 
The case against the tipper and ti p pe e b logically developed from evidettce derived from both. 
By late June 2005, it was time to obtain the records and testimony from Mack. Instead of taking 
titis step, senior Enforcement officiab blocked the subpoenas for Mack's testimony and records. 
Once again, insider trading cases ate difficuh to prove under the best of circu mst ances. In this 
case, Ite iovestigation involved two of the most sophisticated investment professionab. In 
barring the investigation of Mack, the SEC blocked the investigation of an inrider trading case 
against Samberg as weU. 

A/ictker CkmnJe: the SEC Reopens tkt Id tnytsiigatiOH end Takes Mack's Tesdmony 

Since July 2005, the SEC has used one charade after arrother to cover up the fact that 
senior Enforcement officiab gave favored treatment to Mack. After Mack returned as Morgan 
Stanley's CEO on June 30, 2005, my supervisors were left with the messy pioblan bow to block 
the Mack subpoena in the (we of compelling evidence that it be issued. Thb wias solved by the 
first charade which could be called “something b m is s i n g " It went like thb. 

Kieitman: You cannot take Mack’s testimony unless he had a motive. 

Agniirc: Mack had multiple motives and here they are. 

Kreittnan; WcQ then, 1 need greater specificity. 

Aguirre: Here are those specific fects agabr. 

Kreitman; WeU then, you have to show Mack was “brought over the wall.” 

Aguine: It doesn't apply. 

Hanson: We need another memo why Mack’s testimony should be taken. 

Aguirre: Fine, here's another one. 

Hanson: We'D vet your fircts and (ben decide svbetber to mbpoena Mack. 

Aguirre: Sounds good to me. 

Kreitman: You’re fired. 


Hmoi mdenuod diil well Alter Hack arboed ts the pooMc ipper, Haaicn gave bm The Proseaeors. tty 
Jmam Semmt. mi aiked dm I read one ctefaer— laukr <» ttargai SmtUy-fMA deserdtet ibe ftar 

year process kloak 10 l aaxaftdlybulH a cate la^gMorgmStiBley ia veeanCBtliaatan for iawiaindlag. This 
chipier began win die d|pw ari dppM cneetfa* at Tte Itevanl ewb wboe «K tip was passed Aaio* a hke diea 

game used as a cover. 
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Uko, Dew plq/en joined (he ensemble: Chainnan Cox and his Kx Faced whh allegatioos 
dial senior Enibrcenieat staff gave Mack fiivoeed treatment and then tamp ered with my petsoooei 
records,^ Chainnan Cox called in his Kx The IG promptly asked each of those chaiged if the 
allegatioas were tnie. Ail said no. Given that noanimity, (here was no point in asking die 
coo^iiainam if be had any evidence to back up his cfaatgea. Chainnan Cox agreed and (be 
investigatioo was ovet. The SEC gave its report to Congress: there was aolfaing to the allegations. 

Tbe SEC has now been forced to do an encore. This one could be called: “We promise to 
do it ligin dns time.” It features (be same ptoyeis from past perfo nruinoe s : Chaimuin Cox, his IQ 
tbe 10 attorneys, and tbe senior Enforcement attorneys wbo blocked the subpoena last summet. 
The 10 attomeys wbo did tbe fiist investigatioo. whkii kxdced like a wfaitewasb, now promised 
to broaden the investigation to include some evidence. The senior Enforoemeot attorneys who 
pretended no grounds existed to take Mack’s tesdmooy win now preteod to take Mack's 
testimooy. 

Of course, an authetuie investigBtion might demonstrate that Mack did not tip Sambeig 
about die pending Heller acquisition. That was one of the reasons I suggested Mack’s lestunony 
be taken bst August.*' Unfoituaateiy, tbe reopening of Mack’s investigalioa seems no more 
authentic than its closing fourteen mooths ago. Should Enforcement find some leads in Mack's 
testimony, those leads will only help prove Enforceanent compromised the investigatioa last 
summer. Mack could not be safer if his own attorney asked the questions. 

Chairman Cox has yet to say the new IG investigatioa will seek to laocover the truth about 
the allegatioas placed before him last September and October, instead, he reopened tbe inquiry 
into those allegatioas “so tbe public has every confidence in the thoroughness «id Guraess of the 
process.”*' In short, Chaitman Cox seeks to prove that the IG investigalioa was valid rather than 
find out whetfaer senior Enforeement officials gave Mack a pass on possible instder trading. This 
again sounds like the first Kx investigatioa whose purpose was to prove senior Enforcement staff 
were blameless. 

Chie dqiarture from standard SEC practioe was the timing of Mack’s testimony. The SEC 
usually takes testiinooy in an insider trading be/ore the statute of Umitattons has expired. Tbe 
SEC has employed a different strategy whh Mack. It allowed the primacy statules of hmilatioiis 
to expire before Enforcement attorneys asked Mack a single questioa. Mack's lestimoiqr was 
taken on August I, 2006. Tbe five-year s ta tu t e of Ihnitalkais expired on July 27, 2006 for any 
criminal charges.*' Hence, tbe testimony was taken four da^ after the limitatioas period 
expired. 


’"'SeemyOdotier 11,2005, kOcrloCluiniuD Cox Ex. 54. 

*"S<*Ex.l7. 

'"WdBogdBkbmdGntdiraMargeiiKn./fiAmnal US DtoJaktQimtkmFIntiati^.it.Y.'neSS, 
111^22.2006. It Cl. 

“ US V. Cllagan, 139 F.ld 641 (I* Cir. 199*) CTfce profn- I m ii n igw period far (t* oaninJ wcariats ftiad 
oooacs brought agaiast (THagaa is die &vo->xar stattae of lan a lirio a s act failh in tt U.S.C. § 32*2*). 
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Criminal proceedings were a serious coosideratioa before senior Enforcement o65cials 
blocked Mack's testimony and derailed lite invcstigatioo of Saraberg’a traifing in GE and Heller, 
tn Fdiruaiy 2005. Kreittnao told staff woildi^on the PCM investtgatioa that ‘interesting" the 
Attomey "sbould be a very high priority.”^ To that end, Kjettmao autbocizod me to present 
the GE-Hetler matter, ioctuihi^ Mack's tmd Samberg’s possible rotes, to that US Attorney’s 
oCBce in June 2005. However, the progress of any criminal investigarioo of GE-HeUer was 
dependent on the progress of the SEC investigation of GE-HeUer.^ When the SEC deituled its 
own investigatioo, it also detaUed the criminal investigatioa. That invcstigatioo cannot be 
revived because the limitatioas period has expired. 

Likewise, the tunitaiions period expired also on July 27 for any case under sectioo 21Aof 
the Securities and Exchange Act of 19T4 (Civil Penalties for Insider IVading), the most potent 
weapon in the SEC arsenal for pursuiog those who give or trade on material Dotynblic 
iofonaatioa.^ That leaves the SEC with only equitable remedies against Mack and Sambetg, 
Le., uyuactive reliel Tbwe ate gaps in the applkatioo of iqjtatctive relief agrinst insider trading, 
which were eliminated by sectiaa 2IA oow inapplicable because its limitatioas period has 
expired.^ Eqtritable relief is also subject to cquita^ defenses,’^ including delay in filing the 
case.^ n was for diis rcasoo that the investigatioa in 2004 only inc i txled SRO refenals 
involving PCM that were a pproxi m ately thiee years old or less. In Septenfoer 2004, Assistaot 
Director Grime gave me (his specific guidance on bow fiu back to go; ‘Typically 1 would not go 
back much fixlher ihm 3-4 years for tiansactioos g^ven dx 5 yean SOL for penaities.”’'* 

Kteitman and Hanson did not merely overlook the statute of limitations. In August 2005, 
I warned both that we faced a problem in completing the investigatioa of GE-Heller before the 
statute of liratUtioQS expired: 

Assuming we schedule Samberg's testimoay a week alter Dartley’s, winch 
tactically makes the most sense, the five year Statute of Limitatioos for 10b wilt 
begia to expire in eight tnooths and will folly expire in nine. . . 


** See Ex. 6. 

Ite eoiy kifonaaioa die FBI and he US aooney had Rbth( ID OE-Helicr had beta promiW m hem by Ike 
SEC. Fanher, the arnogeBcal erfeh Ihc US Anoncy md he FBI. as I andcnaiad k, called for Ott SEC aMff «o 
ocadaue to obtain and alae die reoards (or nkvaai evidace «Weh vnuld be provided 10 (be FBI and US Aaoncy. 

“ Clvfl peoiaias for iailder lrt(fc* ( 1 5 us e f Tdw I). Tbia atanae aDoars w«e damages ftr iiridBr tradiag. la 
Sveycar staajae af iiaailalioas abo eiparad oo Jaly 7?, 2006. 

^Erotrftfrom At SM.C'S ImUtr Thafosg PUm. N.Y. TWIES, Aagast 10. IW. at D*. “WMe d» tegsslKiaa 
does DM fiiidaiiKMally aker foe ac«pe of pro h ibked caaduci andcr pnaenl law, k elfoi l naart ceitaln nomakas or 
aafoignkka foat have arguably been created by aoaaeyuScial opUoaa.* 

’*S£Ck £g<axt54F.Si|^. 39«, 401 (NDOL 1992) ClfNMfoank lobe deprned of ksBODeyCaaiaafoingdaa 
foil Cowl does not now decide), dial wsB take place eob ifoar h has bad a eaeauagfol oppoitsBtky 10 be beard OB dM 
QMritt aad «s pretent By defosaea—incliidag etpikablc de£naea—io fosgeegenHOt.") 

“SfiCx muir, 777 F. Sow. IIM. 1173 (SONY 199l)Clf foe lanoteoeo la fosse Is sobstaodil and foore have 
been no foeecvckiDg violfoia^ k b highly ha p m be hl e foat a coast, ia (he exerciaa of tia duentioa, woold gsaol 

i#Bc*ive seBef.’ Quoth* boos A. Jaooba. 5C Udgaboa aad Pracbee andea Rale lOb-S } 233.01. « 10-S {2Bd fev. 

ed. t99l)") 

’'*Seplnri)er 17. 2004,eiBaii 6Qas<3riBsetonie,Ex. 17. 
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We h*ve miles to go befote we could Sk « 10b action against Sambecg and the 
inve^^^ation on these e x a min a ti ons and other aspects has slowed to a aiail's 

But even more unusual was the SEC maoDcr of taking Mack’s testimony. It issued no 
sut^ioena for his tecoids. The examinatiop itself was “biief."**^ Immediately after the 
exwnmati oo, ‘’regnlators i ndic at ed tiiey have no cuneat inteatioa to bring chaigs against Mr. 
Mack or Pequot"*'* The SEC previottsly atmounced: “If Mr. Mack’s testimony doesn't produce 
adtfitioaal le^ or evidence, the SEC is eayeckd to close the Pequot probe and notify the parties 
that it doesn’t plan to file chaiges."*'* Those notices were likely in the mail before Mack was 
sworn in. 

Even if the Mack examination vras conducted by a pfied and committed prosecutor, it 
would be a miiack if his testimony produced ertoogb evidence to fik a case. Even more so since 
his testimony was “ixief.’' As discussed above, insider trading cases are proved with 
ctrcumkantial evidence. On the SEC wirixate. Nevddik explains: “Direct evidence of insider 
trading is tare. There a« no smoking guns or physical evidence that can be scientifically linked 
to a peipetratoc. Unless the insider trader confesses his knowkdge in some admissible form, 
evidimce is almost entirely circumstantial.’’*'^ 

It takes botii time and documents to build a ctfcumstantial case for insider trading. Again, 
the SEC website offers these commeias fiom Newidik; 

The investigation of the case and (be proof prcseuted to the fact-finder is a matter 
of putting together pieces of a pusie. It lequiics examining inheieatfy innocuous 
events - meetings in restauiaots (as m the Dutch cascX telephone calls, 
lektionships between people, trac^ patterns - and drawing reasoo^te 
inferences based on their timing and sufrouoding citoimstaoces to lead to the 
conclusioo that the defendant bought or sold slock with (he benefit of inside 
information wrongfully obtained."* 

The SEC never allowed the pieoes of the puzzle to be collected foi any case agamst 
Made. The investigation lasted one month — Jane 2005 — before senior Eafotoement officials 
bhxked any subpoena to Mack. Hence, his records have never been subpoenaed. It is not likely 
that Mack vnxild confess even if he were the tipper. Unless be came to his testimony btaudislung 
a smoking gun. his investigation for possibfy tipping Samberg is ovec. The SEC hiu! again created 
a ooe.of-a-kiad investigation of Mai^ the appearance of an investigation, but not the reality of 
one. 


" Sm BQr Ai«»l 26, 2003. eauil a> Kictana. Bsosoa BkhMT, Mbdii sad Jana, Ex. 4a. 

Bea While. MKaa<we3:£C ‘'drtefreittwae''' FUi Ta4£S(Loodoa, Eexlaaf) Auawr 3. 2006,a22. . 

‘••KMMlSm»ii,MortmSumltyCiX}nt^fialnS£CImvtlgatiompfrmim>i.'WAlX.ST.KA<va‘h»06.tt 


SIS 


196. 

Id 
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It may be bdpful to oootiast (be SEC's invesbgatioa of Mack for possibly giving Sambeig 
a tip used lo trade fSO mlllkm stock witb its investigation of Maitto Stewait fix allegedly 
receiving a tip used to sell $225,000 of stock. Had die SEC made tfae same decision for ber as it 
has for Mack, it would have (hopped her investigation kt April 2002, when her stidemeot was 
taken. Instead, (be SEC continued that investigation for aDotiier fourteen montiis. No case fijr 
insider trading was ever proved against Stewart Instead, she was convicted of lying to a federal 
officer based oa her April 2002 statement In sum, thou^ the charade is a new one, tire bottom 
hoe is ibe same: special treatineot for John Mack. 

Couctusion 

There were two trwdcs of events on a coilisioo course in fade Jtnse of 2005. On one track, 
the PCM investigation was gathering mocnentnm. The evidence was growing stronger that 
Samberg had traded <» an ille^ tip when he bet $80 milikm in July 2001 that GE would aoquiie 
Hellet The only evidence supporting Sambetg’s deciston had been dug up four yean later by 
Sambeig’s attorney. Sambeig never saw this ntfixmation before his attoroeys showed h to hon. 
The evidence had also begun to point to Mack as the likely tjpper.^'’Tbe next logical step in 
piecing together the circumstantial evidence to estaWiA a case for insider trading was to 
subpoena Mack and his records. 

But a more powerful locomotive was runnii^ on naXher set of tracks. Mack and Morgan 
Stanley had decided Mack would return as Morgan Stanley's CEO. That was impossible if the 
SEC was investigating Mack for insider trading. The PCM investigalkn had to go away. It did. 
The dirty work was done by my supervisors, but the evidence demoustiales that a higher office 
made the call. The fiogerprlnts of Director Thomsen and Associate Director Berger were found 
all over that decisioa The only real issue b whether Thomsen was taking instructions fiom 
somootK else. 

Since then, the SEC has done all possible to cover up its illegal deciston granting favored 
status to Mack. It ^e phony reasons why hb testimony could not be taken. It fired me when it 
realized I was challenging the propriety of Mack's fivotod treatment at higher and higher levels 
of (be Sirc. It tampered with ray personnel records raore than three weeks after my firing. It then 
whitewashed the whole afibic it now wants to cleanse itself with another ‘investigation” and 
Mack's testimony. 

The bvor the SEC gave to Mack could not have been mote expensive for the capital 
markets. The PCM investigation bad focused on whether the incoming CEO of the world’s third 
largest investment bank gave an $18 millioa illegal tip. An illegal $18 niilUon tip was obviously 
received by the CEO of the world’s largest hedge fiiiai If it happened, the hea^ of two major 
financial inslitatioiE had committed securities fiaud. If so, neithM CEO could be expected to S(X 
higher standards for odiets than they set for themselves. The SEC favor to Mack was also a favor 
lo Sambeig. No case could be proved against him without proof of the tipper's identity. 


See ay email of Inly 19, 2005, to llaasoo Macking Ibe Eaforoemeal MoMhly Report for lane 2005 oo Ae 
PCM iovesitatno. Ex. 29. 
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Umler *0 these dtramslanoes, ttw SEC bK Dot eacocd liie indulgence of 
OxanittBe for ]w( laadier ofits finwr to lolm Mack. 


Veortiuiyyioan, 



^ciosise: Exiiitiit list; Exhifate 1 llinnigh 54 


CC; The Hooorafcfo Senator Richard C. Sheiby, Chamnan. Cooiniaee on Rinfcing, 
Housti^ and Uihan Aflhin. 

The HonocaMe Senator Paul S. Sartianea, Ranking Membei, Coomutiee on 
Bankings Hottaiag and UdMnAfiUis. 

All Members of the Cotsmittee on Banking. Housing and Uiban Affiun. 
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Exhibit List 

1. May 9, 200S, email 6doi Caiy Apune to Lesley Florschutz, SEC staff member, Mark 
Kieitman, A^stact Director, a^ Robert Ha&son, Branch Chiet 

2. June 27, 2005, email from Gary Aguirre to Mark Kieitman. Robert Hanson, and Eric 
Ribelin. Branch ChieL 

3. June 28, 2005, email from Gary Aguirte to Made Kiettman, Rob^ Hanson, and Eric 
Ribetin. 

4. Index to the evidence book for FBI and U^. Attorney. 

5. June 20, 2005, string ofemaib between Gary Aguirre aitd Robert Hanson. 

6. F^uuary 22, 2006, email from Mark Kieitman to Gary Aguiiie, Hilton Foster, SEC staff 
member, Robert Hanson and Eric Ribelin. 

7. February 28, 2001, email from Arthur Sambeig to David Zitkha. 

8. April 30, 2001, email from Arthur Samberg to David Zllkha. 

9. June 15,2001, email fromDavidZiUchatoAnhurSamberg. 

to. June 18, 2001 , email from David Zilkha to Arthur Samberg aitd Jerry SebeodeL 

1 1 . April 6, 2001, email from Arthur Samberg to David Zilkha. 

12. Timeline of events. 

1 3. April 20, 2001, email from Arthur Samberg to David Zilkha. 

14. April 23, 2001 , email from Arthur Samberg to Maik Broach and Jerry Scbeodel. 

15. (a) March 14, 2003, email from Shadi Patel on instant messaging. 

16. May 23,2001 email from Arthur Samberg to David Zilkha. 

1 7. August 24, 2005, email from Cary Aguirre to Paul Berger, Associate Director, and August 
4, 2005, email from Gary Aguine to Robert Hanson. 

18. August 4, 2005, email from Gary Aguirre to Robert Hanson. 

19. July 27, 2005, email with attachments from Gary Aguine to Maik Kreiiman, and Paul 
Berger. 

20. June 30. 2001, email from Arthur Sambetg to Jerry Poch. 

21. August 17, 2005, email from Gary Aguure to Mark Kieitman, and Robert Hanson. 

22. August 4, 2005. email fixHn Gary Aguirre to Robert Hanson. 

23. August 24, 2005, email from Gary Aguirre to Robert Hansoa 

24. August 4, 2005, email from Robert Hanson to Gary Aguirre. 

25. PCM document re^xxidiog to SEC inquiry, question 7. 

26. June 6, 2005, email from Gary Aguirre to Robert Hanson and others. . 

27. June 20, 2005, email from Robert Hanson to Gary Aguirre. 


I 
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28. /uae 29, 2005, email from Gary Aguine b> Marie Kreitman. 

29. July 19, 2005, to Robert Hanson attaching the Enforcement Monthly Report for June 2005 
on fre Pequot Capital Management tnvesrigatioD. 

30. June 3, 2005, email from Gaiy Agulne to Eric Rlbelin, Hilton Foster, Jim Ekhnet, SEC 
staff member, Thomas Conroy, SEC staff member, Stephen Glascoe, SEC staff member, 
Nancy hfrller, intero. Robert Hanson and Mark Kreitman. 

3 1 . August 4, 2005, email from Gary Aguirre to Linda Tbomseo, Director of EnforcemenL 

32. August 10, 2005, email from Gary Aguirre to Linda Th«nsen. 

33. August 1 7, 2005, email from Gary Aguirre to Robert Hanson ai>d Mark Kreitman. 

34. September 2, 2005, &x from Gary Aguirre to Christopher Cox, SEC Chairman. 

35. Gary Aguirre's n>erit pay inctease. 

36. SEC for 2494 for Gary Aguirre. 

37. iutte 1 7, 2005 ecuul from Gary Aguirre to Robert Hanson, with attachment: Gary Aguirre’s 
statement of cotaributioos. 

38. Robert Hanson's undated evaluatioo of Gary Aguirre 's work. 

39. October 10, 2005, email from Gary Aguirre to Charies Staiger, SEC staff member, and 
October 1 1, 2005, email fromn Charies Suiger to Gary Aguirre. 

40. August 18, 2005, email from Christopher Cox, SEC Chairman. 

41. Perry Mason Award. 

4Z June 3, 2005, email from Robert Harrsoo to Gary Aguirre. 

43. February 18, 2005, email from Gary Aguirre to Robert Hanson and Mark Kreitman. 

44. August 5, 2005, email ftxjm Robert Hanson to Gary Aguitre. 

45. September 26. 2001 email from Arthur Samberg to J. DiMeona. 

46. September 17. 2004, email from Richard Grime, Assistant Diiector. to Gary Aguirte. 

47. July 19, 2005 email from Gary Aguirre to Mark Kreitman, Robert Hanson, Eric Ribelin, 
Jim Eicimer, and Liban Jama. 

48. August 26, 2005, email from Gary Aguirre to Mark Krdtman, Robert Hanson, Jim Ekhner, 
Eric Ribelin and Liban Jama. 

49. October 8, 2004, email from Gary Aguirre to Charles Cain. Branch Chief and Richard 
Grime. 

50. February 3, 2005, email from Erie Ribelin to Gary Aguirre. 

51. PCM response to SEC inquiry, question 5. 

52. June 3, 2005, email from Robert Hanson to Gary Aguirre. 

53. July 27, 2005, email frtxn Gary Aguirre to Paul Beiger. 

54. October 1 1 , 2005, letter from Gary Aguirre to Chairman Christopher Cox. 
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Rwk Agukre, Gaiy ]. 

Sanis Mmk%, Msy 09, 2005 4:54 PM 

Tk noradMtz, Le^ 

Co Krettrai^ N«« 1; Hanson, Robot 

Wb l a c te RaqoKt for Contract ParaleoBi 
Hi Leslie: 

B; Ibh e^uil. I request that a cootract paralegd be afjpointed to this matter. I s u m ma r ue 
bdowtbe nmltiple fimtors whicli 1 bdimjasliiy such action. la lUs otaiier, ^iffb 
iaveabcatiag It possibie insider trading maoert-all tefoted bjr SROs after 
ootsducted their own investigatioas. The trading uader iovestiptioa was dooe by one of 
(be laigest hedge funds in the US. The case is evolving into one of the largest insider 
trading iavestigatioos in leceat years. 

Tlfo wotume of dectrooic and hard copy documents being pieduced in this matter ranks 
as one of (be largest in leoeal Cocnmissioo histoty. i have curreatJy st^poenaed 
eiectn>eicaitdhanioo(^productioo&om21 parties to tbeinvesdgMdoiLCamaiatively, 
they have prodBQedsfipr nnHia t el y one lafllioa hard copy and dectrootc pages. At this 
point. I eiqpect over 1^ mWiao documents to be produ^ in das matter. Tboae 
documents must be reviewed and organized to be a &ctor in this inveatigatioa 

In its tetter of April 29 (attachndX the kw firm wnnv-wjiting the hedge fund, just one party 
to the investigatioo, states that it is now prodactag t0,000 electronic records and 300,000 
pages per week. The letter goes on lo state (hat it has S partaers, I S associates, 4 
paralegals sod 35 contract attorneys working on this matter, a total of S9 ktonieys and 
paralegals fiom one law firm. Aooording to (be letter, the contract attorneys are working 
6 days a week. 10 hours a day reviewing doenmeats. 

In addition to the law firm representing the hedge fiaid. there are 6 other mgor law finns 
representing the hedge (hod's employees. Ail of (hese law finns have produ^ or are in 
(be proces of producing voluminous addithmal dectronic «»d hard copy docuants. 

Each of tbe law firms has aewaal attorneys ad. we believe, addhtoTMl paralrgsds 
worloDg oa this matter. 

In additioe to the hedge fimd and its employees, there are 17 other patties producing 
doewneaSs. These parties iachide tome of the laigest oorporsdoas, General Electric, 

in the US and are naturdly represented by some of the largest kw films. Last week aione, 

1 received l2boxesofdocuiiientsnd24CDsofdec«ratucdocnme(its,overlOO,000 
docoments. I was unable to review theae docueoents siiice I was in New York taldnf 
testimony. Further; almost all are 'ToUiag production^ puranant to cwreatly outstanding 
subpoeaas and thus the document productioo will oootinue during the next 3 moofts. 

Over the next 1 0 days, I vrill be issuing additional subpoenns to new paifias calling for 
the productioo of doernnents. Hence, the docuBicot prodoctioo per week wiO likely 
increase. 
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n<aM: Agulne, Gaiy 1. 

Sane MoadaVt Aine 27. 2005 7^<^ AM 
T« HMcon, tobart 
Ob IMbram, Haiti; Rfcein, &«c 
Srf^aob Santierg^ tradMg ki HF and GE: 

Hus meiao suoinarizes liie evideaoe, espedeily Stmtherg’s awn testimoi^, 
suggesting diat he acted on oonSdenttal iofonDadoa in milting ins Hading dedsioas on 
OE and HF. This memo supplements but does not re pea t die infosmatioo contained in the 
Excel spreadsheet that chroidcles the events ieadSagm to the pabticaniinnncement of the 
OE-HF aoquisitioa. 

A)Stamitfg'$t0miite4l»ki9m»reHfFam£skaftmtf*GE 

On July 30, 2001. Geaenl Electric aonoanoed its acquishiott of Heliex Finaoctal 
("Hin St approxiinately a SO per cent p re mi u m to its last tiatfing price. From July 2 
tfarougdi July 27. 2001, Samberg purcht^ 1,140,200 dimes of Heller for a purchase 
price of $43,S39,7S4.43. Hb profit on HF, aooonfing to PCM records, was Sld,939, 
57gJ2. 

Sambeig warned to buy significantly larger blocks of HF during July 2001, 
pairiculariy during the wedt before the pd^ anaouncemeoL On July 2, the fini day be 
dnecsed m PCM, be directed the pu r ebaae 223,700 shares; coiy 100,000 sfames were 
filled. The total trading vohane on that day was 3U,900 tkmna. On July 10, 2001, 
Sambeig directed his PCM trader to purchase 4SS300 shares; ooty 100,000 dbares were 
filled; tradiag vohime was 375,600 shares. On July 11, Sanfoerg’s order was for 336,500 
shares; only 56400 shares were filled; voinme that d^ was 1SS,200 sha r es . Daring the 
week of Ji^ 23, 2001, the week before the ptfohe aswounocmeat, Samberg diiected bis 
braders to purchase 440.400 on Monday, 418400 on Tuesday. 373,000 shares on 
Wednesday, 302,900 shares on Thtaaday, and 243,900 on Friday. Ifis trader purchased 
only 10,000 oo Monday, 1 8400 on Tunsdi^. 10,000 on Wedbesday. 20,000 on Thursday, 
and 10,000 shares on Friday. On July 30. 2001, the day of the announc e ment. Sambog 
had a uaimting order to purdiase 233400 shares. Later that day, alter die announcement, 
he sold his entire bolding of 1,148400 shares. 

Likewise, Samberg engaged in heavy afaoct sales of OE brginnmg on July 25, five days 
before the pidilic mnoiairemcBt of the aoqmsitkia On July 25, he dbecled Us trader to 
ihcrt sell 766.600 shares of OE. It was folly executed. On July 26, he d i re ct e d Us trader 
to ^oit sell an addition 385, 200 shares of OE; only 50,000 were e x e cut e d. On July 27, 
Samberg instructed his trader to shoct sell an aikhtioaal 385400 shares of OE; only 
20,000 were execut e d. 

The pmnt is diis: Sambeig risked $80,000,000 of PCM assets bdooging to sophistkried 
institutionai investors. He vnoled to risk much mote. This suggisitt that he had 
extnordinaty confidence in PCM’s research in OB and HF or that for some other reason 
be believed HP's price would go up aod OE’s would fidL This memo next tal»s a look at 
PCM’s res e arch oo both sides Saroberg’s GE-HF bet 
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B}Smmkert'saiplmutlpmwi^ktkomgk$HdkrFbuMM(HF)itm«*<Tt»Bttt. 

1) Samberg P c gu igi c*p J infixmitioa dknog ins teatunooy why be ptachasod HF 
lhai was sfwoa fedUm by his atlotDeys. 

a) Sambag ideatito six reasoBS be parcbased HP’s stock; (I) ciedil 
climale that existed in 2001 was ftvDnble for HF; (2) HPs tSreng 
finaaci^ model: (3) tpeculslioa foU HF wonld mvolved in a 
coasotidatioa; (4) aaalysts’ rciwits described the aOnctiveBess of the HF 
firaacbise; (5) the rela^ perfbonance of HF vs. other fiaancid stocks; 

' and (6) aoalyats’ tepOrta that HF was growing at ten p erc e nt and was 
projected tocoodnue that growth (RT D, pi 67, L 2 - p. 69, L 22). 

b) Eadi data point was described in the mn l rri al s shown to S a nab ag bv ins 
counsel shortly before he testiSed (RT Q. p. 7S, IL 2S - p. 10. L 

c) Five of the six items above were oontaiiKd in Legg Mason report that 
Samberg <fid not see anti/ months tgkrr Ae ptrcAcued AF. 

d) Samberg dams be saw an anaiyala report in July 2001 l&e the one hb 
attorneys showed him. PCM has p rodnced no su^ report No is there a 
hint of one in the PCM prodoctian. Here’s Sambetg’s lestimoay on the 
report shown to him by his attorneys: 

Q Hava you aaanlNa report in any wroal dated faefotaJu^ 30, 20017 
A I dont recal aeatng 1. 

Q OoyouharoaMghraeatdioraetakieaiwtytta? 

A I ham a t4Bh repaid tx tfMm aa peopla. I dont have a Mgti regard tar 
utiiQ Vliir ripofti to niiteinvMlfnsnlitecWofw. 

Q Kwoiddhovabaanvanrunuainilbryoutoretyonaialiidenport. 
would H not. In making an Invaa t arant dadaion? 

A Hiataricaly, that ia true. 

O Intact, lent ibua, air, M you doirtMnkSMy’t* worth a damn? 

A lngananl.ldontt)MitMtrreportiarenor0iadainn. 'Iha paopla can 
ba, txi not ttw reports. 

Q Right And youVe made jhat itat a m ai d putifcty, havayounot? 

A I have 

Q Sothista-ExWbmflAlaaataldaresaafCti.isknot.iii7 
A Surats 

Q Exady what you said Inrt worth a damn. Correct? 

A You bat 

Q SohlMrlosayMtiafaaaaactiyousaarin July 2001 about Hefler 
Financial alao waani woidi a damn? 

A I realy don't know what I taw. 

2) Samberg consulted with no erne, conlmy to PCM practices, before and during 
his trading in HF. 

a) Samberg did not communicate with anyone at PCM before buying HF. 
(RT1.P. 70.71). 

b) No one assisted Samberg in making the HF trading dectsioos in July 
2001.Samberg made a decisio n not to seek the hdip of any of foe 250 


"* Wbeo it was embUdwd tWa Stibbert waiapooa-M fafonaadan by bis mofiwyt M letioiis he 
pnrdwxdHF.heaaiaipiedloaaaefbtsyaewiMtaotferhiim&vdaciBnn (RTDlp. II. IL3-2S). 
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pn^Ie Drafted st PCM in connection with his deciaoo to bu^ HF 
(RTIp.ll2.U. 16*23). 

c) Sambeig c«a recall no dtscusstoos mth ar^ne at PCM regsundiDg his 
decMon to pimiiase HP I, p. 71, p. 81, L 9-lS). 

d) SambatghasnoiecoOectiooof:^peakiDgwithffliyoae«Di^>loyed'nithHF 
befme Buddng <kci^n to purchase HF (RT I, p. 71). 

e) Sambetg can recall no discussioiis widi any financial slices &ins or 
imdcerage firms or coQsuhaots bcfiare making his dedskm to invest in HF 
(RTI,p.81,1.22-p.«3,l4). 

0 Samherg does not recall speaking to any analyst about HF when he was 
purdissing die stock (RT D, p. SS, L 23 p. 56, L 6). 

^ Samberg does rxMte^spimkingwidi anyone i^utHF before or during 
die period foe period he purchased it (RT n, p. 56, 1. 14-17). 

h) All die above is inconsisteid with pattenos qipnent in KM docmments 
relating to trading decirions on ofoa stocks. [See PCM “due dOi^iice’’ 
sectMHi below.] 

3) No PCM documaits were generated when Samberg purchased HF excqM trade 
blotter. 

a) Samberg mainraiivift no hard c<^y or electronic files rriating to Ms 
dectskm to buy HF (RT I p. 69 IL 1 1-14). 

b) No one peqaaed any filra regarding S^betg’s decision to trade in HF 
(RTI.p.79.L24-p.80,L4). 

c) Samb^ could not iden^ any analyst nqiott that he claims to Mwe read 
before his dedsion to bt^ HF in July 2001 (RT 1 p. 70, U.18-22) [Hard to 
understand vdiy Sainberg would consider any analyst report because, 
according to b™ , “atialysts’ reports area’ t worth a dam." 

d) Samberg also testified at foe second session that he docs not recall seeing 
any analyst report before or during the time be was purchasing HP’s stock 
(RT Up. 56,17-13). 

e) PCM produced only two documents rehdmg to Sambetg’s decirioa to 
punfoase HF stock. Oim is an e-nudl dated July 11, 2001, fiom Sambag 
to his chkf trader which states “where are we on HF?” The secmid is also 
an e-maii sent fiom Sanfoerg alter foe July 30 aaxMmcemeat of foe 
acquisition. It contains only the following syrabeds; ;) :} :) :) :) :) 
Sambetg can recall no other e-mails (RT Ip. 10811.23-25). 

Q Sternberg has m recoUectioa of seeing any new^iapra' articles about HF 
befine buying foe stock (RT I, p. 72). 

g) All foe riwve is inconsistern with pettems appareat in PCM documeiUs 
relating to trading decisions on other stocks. [Also, see PCM “di« 
diligence” secdon below.] 

4) Sambag did no home work oh HF before purchasing $44 miBkm of its stock. 

a) Smnbog did not closriy foOow HF “in foe w^ pec^le follow stocks 
before it was purchased" (RT I, p. 72). 
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b) Sambag h«d rBCoDecdoQ specifically of bow I started the Heller 
inveshneal other thaa to know thtf I had bees doing this for many years 
aod recognized these opportonities when they oome ap** (RT I, p. 74). 

c) Samberg’s decisioa to purchase HFia July 2001 had “nothing to do with 
Heller (RT I, p. 74-75).* Rather, “it was everything to do with the charge 
I had, which was to manage an imprxtaot piece of mobey for clients” (RT 
I.p.75). 

d) All the above is incoasistest with patterns apparent in PCM documeres 
rdatmg to trading dedsions on other stod^ Abo, see PCM “due 
diligence” aectioa below. 

5) HF was iMt in an industry that Pequot covered in 2001. 

a) PCM and its Core (kotp, which Sambeig managed, focused on 
technology, media, telecom heaWicrtre in JUy 200I(RT I. p. S9-d0). 

b) HF was in the “finmeial services itMhistiy” (RT 1. p. 75-76). 

c) Sambetg could not recall puichasiiig securities in dds industry before 
July 2001 (RT I. p. 76. D. 12-1*). 

d) PCM had tto one who spccialiTrd in stocks when Samberg 

bon^HF(RTI.p.75-76). 

Q Stambtrg comU i^tr mo expUModom wkf kt hefom a tSi mdlOom Aort of GE stock 
/hcdojakefortlkepiibUeoMHommeamemtGEwmsbtiflmgHF. 


Here’s the transcript: 


1 Q Now, two months later, almost two moorhs later, 

2 there is a short by you, sir, on July 25, 2001 in the amount 

3 of 736, 000 diares or just ^ of S33 million. 

4 Do you see that, sir? [I was showing Samberg GE trade blotter] 

5 A Ido. 

6 Q Now, can you tell us the reasons that you felt that 

7 GE should be shorted at that particuiar lime? 

S A No, I cant 

9 Q Do yoa recall whether you were rdying on technical 

10 analysis or fundamental wialysts? 

11 A I cant remember anything about the trade. 

12 Q Now, I rtotke that that was the largest trade made 

13 in GEotcepC for the sale -or, excuse me, the -well, that 

14 was the latest trade in GE up unti] that point in time. 
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15 A Hieie was a larger ooe in August 

16 Q Ris^t llafs wben it was covered, isatdup 

17 ontU that point in time. 

18 A CMcay. 

19 Q Yoa have no imderstandiag at thb point why you 

20 nuuie that trade? 

21 A No. 

12 Q Do you know why you matte it just - 

23 A Do you know how many trades I made that year? 

24 Q Do you know whK you made it five days before the 

25 piitelic aanounccment on Heller Financial? 


1 A Noutea. 

2 Q The next day, 1 notice tiie - excuse me, two days 

3 lator, on July 27th, you shorted another 34,000 shares of GE. 

4 Conectsir? 

5 A That t^jpears to be the case. 

6 ' Q Do you know wl^ you shorted it on that date? 

7 A No. 

8 Q Do you have any leooUectioa wtotsoever? 

9 A None. 

10 Q Have you attempted to asoertain from any records 

11 nhat caused you to trade — 

12 A Well, first I have to realize that I did do it So 

13 aojlmadenoascertations. 

14 Q Now, do you have any explanation why you had 

15 $80 million invested in GEamd Heller Rnandal a few (%s 

16 before a public annouiK^ement of the — 
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17 A $80 milliao in wfaat? 

18 Q You had 44 million in HcUerFinaacuI. Youhad 

19 36 million in GE 

20 A Youte linidng the tom. Fm not willing to do 

21 that. That's — 1 don't understKid that at alL 

22 Q Thank yoa So they waen*l Kaked in your mind? 

23 A They n«re or were not? 

24 Q They were not linimd in yotff mind at that time? 

25 A No. 

[Samberg’s above tesdmoay that his GE and HF trades were not related is 
inconsistent with his testimony (see bdow) that he bou^ because there was qxculatioo 
of a merger. Since be is lying, ft’s hard for him to keep his story stnigfaL] 

D) SoMibtrg’t S$0 mtUtom trmJes im BF uMd CE emumet he rec»»dUd wkh Us dacripttom 
^ fCMH ime ^Ugessee pnethmres bt 2hii 
for inekfug smck irmBstj hedBons. 

Samberg's testimony below follows Us identification of a pemjdilet delireied to 
PCM investors describing POM’S “due dUigenoe'* peocedrires in mating tiading and 
investment deciskms. Samberg’s dedsiao to b«y HF without oomuhing with any of 
PCM’s 250 employees, without speaking at HF, without following HF, and without 
renearehing HF cannot be reooncUed wids ' PCM’s customary "due diligence'' before 
malring jucfa decisions. TWO poiots; be didn’t need to do a "due diligence" because he 
had the info; be violated PCM’s praetkes or he’s lying about how be made the dedsioo. 

9 Q And in the first sentence, it says, "This due 

10 diligence package was created by Pequot Capital Management, 

11 Inc. for cunent and prospective investon and their 

12 immedike affiliates * 

13 Is that coiTCCt, sii? 

14 A Yes. 

15 Q Now rd Uke to ask you to turn over to page 8, 
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16 PCM-081626. And uoder Roman oomenl V, ‘‘iDvestmcot ^le nd 

17 StnCegy,” Td like you to focus oo hem I. And Tm going to 
IS read h, the fist senteoce, and I\n going to ask you if iff 

19 a tine statement 

20 'Describe the devetofXDeat of your investment 

21 apfxoach and bow investment ideas are generated.'’ Sothis 

22 is - the statement follows. *Tei}uot Cafiital's investment 

23 process begins with an intensive res ea rch of a company's 

24 underlying {uDdamentala.* 

25 Is that a correct statement sir? 

1 A Yea. 

2 Q Was that correct in 20017 

3 A Yes. 

4 Q Investment ideas are generated as a resoh of 

5 meetings directly with company senior managenoeat teams " 

6 Is that a correct stalament? 

7 A Uh-linh. Yes. 

S Q IsdiatoofiectiD200l7 

9 A Yes. 

10 Q "This allows tbe investmenl team to understand a 

11 company's management structure, thought process, sti^egic 

12 direction, and products" 

13 Is that a correct statement? 
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14 A Yes. 

15 Q W«$ it «cc(Tect statement m 20017 

16 A Yes, it was. 

17 Q "bmiqMfa meetings sad inlustiy research provides 

18 the research to p rospe ct ive fund's analysts with an owrview 

19 ofapartkidariadustiy as well as the individual company, 

20 and allows for comparisons to be made within that specific 

21 mdustty.* 

22 Is that a cooect statement? 

23 A Yes. 

24 Q Was it a oooect statement in 2001 7 

25 A Yes. 

1 Q "The mvestment staff visits thousands of companies 

2 each year, conducts exteosive interviews with management as 

3 weUas competitofs, suppliers, distribntara, and customers.” 

4 Is that a comect statement? 

5 A Yes. 

6 Q Was it a cooect statement in 20017 

7 A Yes. 

8 Q *Based on leseaith, the investment analyst is able 

9 to formulate business models and discuss their ideas with 

10 other members of the mvestment staff and the respective 

1 1 fond's poftfoiio manager prior to a positioo being included 
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12 wtlhio Ibe portfolio." 

13 Is tlirt a ootroGt stateneot, sir? 

14 A Yes, it is. 

15 Q WasitacooectstatemeQliii200l? 

16 A Yes, it was. 

17 Q "The portfolio Bunager makes die ultiinaledecisiofl 

18 aslowiiedieraraotapasitkMwillbeaddedlotfae 

19 portfolio.” 

20 Is that a conect stateneoC? 

21 A Yes. 

22 Q Was it a conect statement ia 200 1? 

23 A Yes, h vws, 

24 Q "The investment approach is consistent aonss all 

25 foods managed bjrPequot Capital." 

1 Is that a conect staletaeat? 

2 A Yes, it is. 

1 Is that a conect strteiaeat? 

2 A Yes, it is. 

3 Q Wasft8oonectstateaMntiii200l? 

4 A Yes, it is. 

E) WhoUbtsZaUtm-MSFTleaiasb^mtSemhatT. 

As you know, however, there is a misslag Uidt in GE/HF: If Samberg traded on 
material noopidiiic iofonaatioa ^4N1), where did it come from? These arc no e-mails to 
or fomi Sanieig lefening to any contacts with GE. HF. or any of the investment bankers 
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iavoived in the acqutsitioii. The Samberg-ZUklta ongoails Aow bow Samberg operates. 
Jbey again and again show Sambexg using yJlWi* to get MNI from MicrosofL One 
dbows Sambetg asking Zilkha ‘‘diose [MSFT] contacts have any views on die diiect tv - 
Mimioch Hnmaofed msft possible deatr TUs does not prove the QE41F case, but does it 
suggest why Samberg'sexplaiittioa makes no sense on HF and wby be has none on OF? 
Beyond a reasonable (loubt on GE-HF? Not yet Meet Ibe preponderance of the evidence 
bui^? rO get hack to you after Sambexg testifies on ZiUdn. I have also adced Nancy to 
do an Excel spteaddieet on the Sambetg-ZiBdia-MSFT trades. 

JF) WmtMmMtekiktliiaterT 

You haare ibe Excel sp ir aitib e e t, I will get tbe revised, edited vec^ to you by 
tomorrow. In summaiy. Mack likely had tbe OE-HF info sources, be had contacts with 
Samberg during tbe period, there was qtdd pro guo, mutual trust existod. and Samberg 
needed a bt^ fovor. Sambeig's need for a big fovor is a new idea. His company %ns 
String a part. Benton was a younger and brighter fi ght Benton’s p eifonaance was 
demonAcably superior to Sambexg’s. SambetgMljlMIIV^HHBlI^^^BP'. Beaton 
was leaving with at least half tbe company. Samberg was looking at even bigger staff 
losses to Beidon. He testified that he was concealed at this time that mote of his 
executive cocunitlee ‘‘might wiJk.’* A big hit on Gfi-HF wookl illustiato that fats fitst hall 
had not slowed. Regarding OE>HF. Mack was just the guy to do his old friend a big 
frivor. one that would also benefit him. 

Regarding Sambetg’s situation during this time frame, be testified at the first 
session: 


The c ompany wa s about to split, it was about to split I n Sep tember D0.|| 

^■■■H^and I was trying to recstablisb the franchise value of Pequot and 
tbe core funds. I was actively looking for help, and I dM tUi^ M a 
monmer Ikai wmt rxpeiierit Ml ^ tbme ghat rxptnbe im this area. 


In a rimilar vein, he testified at tbe second sessioa- 


My firm was going to split in three months. These people were my other 
managing director partners. Tbnea werefi mgHt . I needed their approval to 
do whatever I wanted to do or tkap walk. So I wanted tbem to meet 
anybody that I was imerested in talking to to building out tbe ptatfocm. 
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nmK Aguirre, Gaiy J. 

SMb Tuesday, June 28, 200S S:46 AH 

Tet HaRSHv Rotwft 

Ob Krainnan, Hvfc J.; Rlwlirv Eric 

SMfgct: GE-Heler Otetades and prapsed neit steps 

This imBo w a m a riz es the proposed steps for advancing (be investigatiaa of die 
GE-HF investigatiotL 1 have other thoughts tcgarhiig how we advance the 
investigation of other SRO lefdnls (e.g. Elite bifocmatiao and Blue Coat Systems) as 
weO as the efficient identification of other insider tiadmg activity. 

I asstane you have reviewed memo t which susmatizesSamberg's testimony on why 
be traded in HF and (ffi. His explanation of his HF tradmg laefcs credibility and be has 
none on GE. StiU, we need to the l&ely path through which the mdenal 

noopuMk ia fonn at i o n (MNI) flowed to Sambeig. Proposed bdow are five avenues for 
estitblisfauigthat path. 

A. D 0 emmemi* -T a i lmo m j > from Ike fhe ko rut m um kemkta (CSFB, Morpm 
Slemlty, jy Uorgm, Ltkmmm amf Merrill Ljmek) aeOutm priadfeii (GE 

I discuss these possible tip sotaces in ascending order, given what we know now, of 

probatKlity. . 

The least likely sotaces or thtipohir are Heller, Menill Lynch, and le h m a n . We have 
no evidence of any Sambeig-HF contacts. Samberg denied having aiqr contacts with HF. 
He could not identify any of (he HF employees involved in the acq^tion. Menill was 
consolted by Ft^ Bank very early, was not hired, and was not beard finm agaia 
Yesterday, Menill produced doctanenls pursuant to oor subpoena on a CD which I will 
review when they have been posted to ioonnect Hence, its status could change if 
wMiwrtiiitg shows tqi Samberg ^ testify that he might have spoken with someone Gem 
MeniU. Also, there were a huge ansount of tmd and soft dollar exr mni i ss i on s that went to 
Menill fiom July I, 2001, through June 30, 2002 (approximalely S16 mfllioo). The 
chronologies »♦>«» t wfaiefa had mvesdaent banking ties with Heller, did 

not became involved until just before the wmn ti irrm eiit of the actpnsttioo in late July 
2001 . 1 have not as yet served a subpoena on Lehman. 

IP MotgMi b up on Dotdi as a source of a tip. It consulted with Fiqi fiom begianing 
to end. However, Samberg testified he knew no one on the JP Morgan acquisition t ram 
JP Morgan's counsel wrote that there were no e^naUs between Morgan’s sod Pequot 
Additiomdiy, Stnfoerg testified that be does not recall anyone having any contacts with 
anyone fiom JP Morgan in 2001. In short, we have no leads. 

Up anotiier notch as a tip source U GE. SanAeig knows two members of the GE 
iMm, John Myers and Kenoeth Langooe. Langone was an outside dinOor 
sml tiierB are few e-mails between hini and Samberg in 2001. One o-mail suggests that 
Langooe and Swnbeig met in January 2001. Samberg testified he was not certain be 
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knevr t^ngooe in 2001. However, lib testimony r^aniing Lugoae wis m little 
suspicious (RT Q p. 2S. I. 20^. 3i L N). Simbcig has « inucli stiotyr itbrtomliip wiA 
Mym. CEO of OE Asset Managemeal {I dates hack to ttw ble nineties. He attends 
baskettMU games wilii Myers. When I ad^ed Sanoberg if be ever dbeussed Gfi busmess 
with Myers in these games he icspooded, “What do you mean discuss ‘GE 
busiaessm?’" However, OE’s cisoDology iodicafas that both Myea and Inngooe dSd not 
leam about the HF aoqnisitioa until just before it was wwiounccd. However, there b no 
aocuraqr wioaoly wkb the chronos; Cbrysakos — die OE VF that went to prison as a 
tipster on OE-HF — was not even mentiooed m the GE dhrooology to die NYSE. 1 have 
asked GE, lepreseated by WSmer-Cutlef, to submit a mote complete chrooo in view of 
the Cbysidcos omission. 

The second highest psobabOity of the dp would be Motgan Staniqr which 
oonsoHed with OE,fcr two reasoiis. Fiat, MS bPequoCspsBne broker. Samberg rattled 
off abaci ten names of higher echelon MS people be kn^ in 2001, though he denied 
knowing any of the nkSviduab on the awpiisitioo team diat consulted with GE. Mote 
impoitisitly, there b the Mack connectiaa. The rah b that Mack left MS in Manh or 
April 2001, before MS knew about GE-HF. However, Mack came fiem the institudonai 
side of MS and had been expected by the media to faring many of hs bankers with hha to 
CSFB, ingilyiiig the depth of hb leiadonsfaips with MS bankets that mi^ have known 
about GB-HF. It later became public that there was a contractual prohifaitioa in Mack’s 
sevesanoe agreement predoding him from hiring away MS staffl Yesterday, we received 
packet of Samberg-MS e-maib from MS for the period before Mack left MS. The more 
inleresdog e-maib would be those after he left n^ after MS learned about GE, which 
hove not at yet atrived. I donbt we will find anything like a dp, but we find Inm being 
chummy with sotnebody who knew about OE-HF. 

The top spot goes to CSFB, which consulted widi HF, for reasons you know. Thb 
oontd of couse change if it turned out that Mack had oo significant contacts at CSFB 
undl after July 2. As yon know, we have su b poenaed oooimuaicadaas between Mack and 
I^nIllot from June t, 2001, until June 2004, when be left CSFB. My view b that we 
ffaould broaden the subpoena to obtain (I) all oommunications between Mack (we now 
have hb e-maU address just before be started with CSFB) and CSFB for the two moodis 
before he began with CSFB and (2) all documenb relating to hb phase in as CEO at 
CSFB genented during June and July 2001. Further, I ddiik we need to take Mack's 
testuttony and simply nail down whether be will admit that be knew ahou the GE/HF 
aoquisirioQ fiom any source. Obviously, he could have teamed thb at eilher CSFB or MS. 
Sinoe the GE-HF info could have been oomuunkaaed to him in the regular course of 
business from CSFB, ami thus third parttes would be mnooently involved, he mi^ 
actually tell us if thb oocuired. If thb was the dp path, the questioo would be when: the 
doser to June 29 or the numing of July 2, the stronger the caae that be was the dpster. As 
discussed in uy first memo, please keep in mind that Sambog was a heavy purchaser of 
HF on July 2 and tried to bc^ more than twice the amount be actually exeatted. I have 
avJrwrt Tom CooTOy lo get BOA Montgomery's tradii^ tfckeb for July 2 so we can 
determine wbetber the trade was put in at the opening or during the day. If it was put in 
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duiing tlie day, the tip could bave come oo titc moming of July 2. If by any diance fliat is 
whoi learned of the acqiiisiticMi. he would look vety much like the tipstor. 

It is also impoitEUit sdieliwr Mack had his GE/HF infotmatimi tefiesbed duni% July 
2001. On July 9, Samboqg, for some reaswo, only tried to btqr 15,000 of HF. The 
nesct day, he directed his tradar to puidiase 455^00 shares of HF. What did he leant 
between Us My 9 ordw andiiis Job' 10 order? Did Mack have Us in&imation iefif«ieil 
atdiistuae? 

hi ritot^ the Uoadened subpoena and Mack’s tostimoqy could (1) point to KUdr as 
the tipster or (2) elittimate Made as die tipsto’ and thus suj^est we diminate CSFB and 
look closer d dm other candidates. 

R PfodueRm adi^iHud e-maik, 

A secemd passible source of evidoice indicating die tipstd hir (MHF is the y^ 
un'pnxliiced e-mails of Pequot There are two possiUlities. First, Pequot is hoMmg aa 
now rmkDOwn number of e-mails and instimt messages for pdvilegB review. Fried Itank 
has nqiiEsented th^ there are no e-maiis to or from Sanibeig for the period of April 15, 
2001, through Jufy 3 1, 2001, among the withheld ennails and IMs. I do note that diere ^ 
several e-mails to and from Pequot’s Genoal Coimsel at the critical time relatiiig to 
‘^vestraod decisions.** 

A second possible source, and probably the only realistic one frir GE/HF, is the 
backup tapes. Thm are fitur classes: the Andor tapes, the missing tt^ies, the damaged 
t^>^ and the non-exchange server tqms: Irvine Pollock and Lany Storch have berm 
h]^ for the task of ascertaining what luf^mod to the missing tigics, locating any other 
noa-excfaac^ server tapes with e-maib, and retrieving any emails from the damaged 
tapes. I see PoDack-Storch as PCM*s protective wall of integrify around the tt^es. Shame 
on anyone who sr^gests PoOadc-Stoich is not getting to the bottom of badn^ 
brouhaha. As you know, I have written Audrey Strauss legarditig the newdy discovered 
noa-exdiaiige server tt^es and got a t^iy form Larry Storch, wUdi did not respond to 
my guestuMis, e-g., vdiieh Pequot employee had possessirm of the recently rhscwvaed 
noo-^change server ripe from which c-Biails were retrieved. I tiunk Audrey has the best 
of aU worlds right now tegardiag these three categories of tapes; the PoIloik-SoKh wall 
of integrity and my inability to press them for answers to pertinent questions, hfritfc’s call 
last wedk to -Fried Frank may get FoUack-Storch to concede th^ rimply rquesoat 
Pequot 

The dreumstances involving the backup tapes may be an obstruction of justice 
case. How and vriien did dome of the tapes get dmnaged? How did some get lost? If I 
have to take diis on whhout some guidance, it is a very big job. 

That leaves us with the Andor tapes. I nndefstand that Auihey will said me a 
response next week to my request from legal authorities sipporting Pequot’s assertion of 
privilege. 
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C. PeterDtu^. 

So fiff, outside of Sambeig, Pequot e-tnails/documents indicate only (Me other 
Pequot employee knew anytiUng dwut the GE/HF tiad«, Peter Dartl^. On July 11, 
2001, Samheig wrote Dartley, “Where are we on HF^* Daidey was Sambe^’s diief 
trader in July 2001. Sambog deaft directly with him and often ga're Mm directions to 
n^e trades. The quote-abotre si^gests that this was doire on HF. Ehuttey posted the HF 
trades and the (£ trades to ftse handwritten Pequot trade blotter. 

Dartley was also an intermediary when Sambng needed infbnm^on about 
engaging in an arbitrage ttansactkm on C^BTIF after dte announcement of tlw acquisition 
but b^ne the clore. Otter emails suggest that Dartley was Samberg's crmfidaote on 
inveshnerit decistotis and otter mritteis. 

Pequofsraiqiloymeot list indicates that Dartley started work widiPequrn in 1994 
ai^ n»rer left. This is not accurate. The Chief Trader rtt MS told me fliat Dartley left (I 
tl n n k retiied fiom) Pequot and later rejoined Pequot amne tune in 2003 in Us cmrmt 
poatkm as a “Managing Director.*’ ISs new assignment was to restracbire Pequo^ an 
assigrrment that says volumes ttoout Sambog’s trust in Dartley. If any incrimiaatit^ e- 
mails esdst, I suspect they would be between Sambe^ and Dartley. 

I dunk we should issue a subpoena for all e-tnails to and fiom Dartley fiom January 
1, 2001, to the present, as we have with 34 other Pequot employees. He should also 
go to dte tc^ of the tesdmony list 

A The e imr gbignvsticefSnAtTg*sae&MesiKiu^ June aniJvfy7WH 

As you know, Nancy has been working on an Excel spreadsheet drat includes key 
e-tnails to and fiom Sambeig, incioding those to/fiom or mentioning Mack. It also 
contains tcarfing info and ittfo fiom the GB-OT cliionolo^esL Relevant data firm piuMie 
records and medit cmxls will be entered as it arrives. TUs mosaic, eqrecially with input 
fiom CSFB or MS regarding Mack, coidd become a clearer and clearer picture of the 
of die tip. 

£1 CeSts to former Pequot emfiayees 

2001 was a turbaleat year at Pequot Many people left with Dan Botton to form 
Amlor. Othms simply left. Some r^ppear to have been fired. Eric and 1 have fiequendy 
discussed questkming former Pequot employees. Of course, the doses they were to 
Sambe^ in June or Ju^ 2001, die better. Ghte obvious candidate is Wmdy Chioosky 
Samberg’s recretety in June and July of 2001. She 1^ in mid-October 2001, wUch 
means she could have gone to Andor. Among other drings, ste kqit his dally calendar. 
Hiere is a dSenuna hme: if we call former Pequot mifdoyees, they may not talk because 
of dte confidentiali^ ageemnents they »gned; if we tdee their testlmoi^, they may gd 
“lawyered up” by Fried Frank selections before they testify. 
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As with otim insider trading cases, it is Dcc^saiy tti establish coiriact betweoi dK 
swqpet^ Iqipers and tippees. Fin&g telqshcKtf ccHitacts at oitical d^es and times is one 
offlie traditional ways rf«ti^!diiiig the liiJc.tn this case, we are dealing wifli 21 
institodmis and thus task of leviewiog phcme records is an enormous one. 

In addititm to the abo^ i»4ics% the drgaiuT^oo of dommmts in this m^teris critical 
because I am wmldi^ with staff memben ontshte of my brandi and outside die Divraoa 
of EnfiKcement, wMdi include OEA, OC, IM, ff and Maiket SorveOMice. thher staff 
membos must access to diese documents and hence they must be oiganized in a 
way that diey ate MxesdUe to others. 

I am the only Ml tiipe st^ monber assigned by my AO to dus matter. I have requested 
die assistanqe of our assigned paralegal, but she is backlogged mtb other matters. A 
senior sWET membo' fipm a rfi f S a e n t secdco of Enforcement has povided some 
ass Bt an ce widi documrait review, bid be will not be avadable in two numdis. As of todrqr, ' 
I understand an<Mher attorney will be wuifch^ with me on diis matter. 

Kfy other tegxmsibUities in the case prevent me from dedicating my fon tune to the 
revkiw of documeids. Among these reqxxisibiiities are the following: 

• initiating and responding to all cotrespondenc^ iittinding investigative 
oorre^wodence, with the 24 law firms involved in this matteq 

{uqparing for and taking the numerous tesdmonies of the employees of the parties 
to investigatum; 

• working with our IT staff to correct the fiequent deficiencies in the electtonk 
data submitted by the parties to (his investigation; 

• preparing status rqpoits to my siq>eriors at the Commissioii; 

• commimioating with and coordinating die investigation widt staff members from 
odier offices and divisions of die Cmumission, including Market Surveillance, 
OEA.IM.OCandrr. 

Hme period: 1 would expect the time period to be tpptDximately 4 mondis. We would of 
course that someone be^ as soon as possible. We expe^ that die voluminous 

hard copy and dectronic document prorfoction will continue over dre next 3 months, and 
it would likely take an additional momh to organize aiul review those documents afier (he 
lastdefivery. 

Thank you for considering this request 

GaryJ. Agmne 

Sen^Counsel 

Divisiim of Boforcement 

Secotides and Exchange Commission 

PhcMie: 202-551-4437 

Fax: 202-942-9519 

mailto: aguir(eg@sec.gov 
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Indrac 


1) Follow flie Money 

a) Bconomist 

b) WSI 

c) FQStobnAeis 

d) FQprolils 

e) ISicfers^ 

2) Blottera: 

a) Udlerbiotter 

b) GEUoaer 

c) Hand written blotlBts 

3> HP tiistmiad Docs 

4). Sambetg's stoiy on HF: ^loon fed and implaiLable 
S> John Mack possible tipper 

6) MSFrttadoblofta andrirodine 

7) ZilkhaCV 

8) Zitkha provides MSFTtafi> to Samberg 

9) Other possible insider tsacfing 

10) ZiUdu-PCM sweet to bitter telationsiiip 
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Gary Aguirre 


sFrom: Robert 

Sent: Mond^, June 2005 825 PM 

To; Agt^rfO,GasyJ. 

$ttb|ect: Re: Requot Connects^ dots with the C^^B-lila^-Safflbe(94heo(y. 


OJcay Gary given me the bug. I’m starting to think about the case during my non 

work hours. 


Sent frcoB my Blacl^erry Wireless H an dh el d 


Original Message 

rroo; Aguirre, Gary J. <AguirreG8SEC.G!0V> 

To:' Hanson, Rc:«>ert <Ransonl«SSC,Gav> 

S nt: Kon OUn 20 13:45:43 2005 

Subject: ME; Pequot? Connecting the dots with the CSFB~Mack~Saaiberg-thoory- 
See cxnoB^nts below. 


From: Hanson, Robert 

Sent: Monday, June 20, 2005 12H8 PH 

To: Aguirre, . Gary J. 

Subject: R£: Peguot: Connecting the dots with the CSFB-Mack-Sasiberg-'theory. 


Couple zsore: Hack spoke with Heller? Don't have evidence of this. See 2 below and then 
1) below that. If he's taking with Heller doesn't that go a long way to lag>licatlng him? . 
Agreed but no evidence. 1 still don't get 4) below. When was Mack investing In the £un<^ 
and how much. Don't have any records showing amount of all investments, just the funds he 
invested In. But here's what we know from e-mails: Hack was an original .investor in Pec^t 
(1999} and invested in multiple funds and deals between Hay and August of 2001, the only 
time I have reviewed carefully. One investm^t was $5 million. Another was $1 

millicm. I think another was for $5 millioa. There are references to others tdiere amounts 
not stated. Also, where was Hack before CSfB? Frca March through start date with CSEB, 

Mack between jobs but sometiaes used Sambexg'e office in New York. Mack was with Morgan 
Stanley until Harch of 2001. Recent subpoena to MS asked for 1) all Hack (plus 
assistants') e-nails to PQ before he left in March and 2) all e-mail from MS staff to Hack 
aft r he left. Maybe that's where he learned about Heller. True. 


Fran: Aguirre, Gary J"* 

Sent: MofKiay, Chine 20, 2005 12:38 PH 
To: Hanson, Robert 

Subjects RE: Pequot: Connecting the dots with the CSFB-Mack-Samberg-theory. 


See ccmaoents anstnsrs below 
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From: Haoson, R^>ert 

Sent: Hooday^ Juae 20, 2005 Il:l6 AM 

To; Aguirre, . Gairy J. 

‘Subjects RE; Pequot; Connecting the dots ivlth the CSFB-Mack-Samberg-thoeory. 


Interestlng* stuff! 


Couple qpiestions: 


1) Are you suggesting that. Me take Mack's testimony now before we get the dociuients 
or that we ask for snore do<nifiients frcms CSFB or both? Both Xf you want more documents £r<»a 
CSFB, what would they be? I need to draft language but X would want to get his ccustract 
(when signed? June?) and all doctaBents that relate to his phase in (assuming it occurred 
in Jutie), particularly any meetings with iorastiaent banking staff or any <&>Hnload he got 
from ffheatly, the that was forced out. Keep in atind that he had confrontations with 
bankers when he walked in. Including Quattrone. 

2) How do we know that Hack spoke with Heller on Orone 29 (1 below)? SaM>erg e->aall 
of 6/30 saying he spoke with Hack the night before. 

3) Hhen did Samberg start buying Heller (3 below)? July 2, the Monday after Hack 
call. 

4) On 5 below, %(ras Mack personally investing in Pequot? Yes; he was an original 
Investor. Xf so, when and how much? Don't know total, but e*>nails in Hay-JUigust refer to 
$S million in one fund, plus more $ for Scout ^ How would he invest in the hottest deals? 
Directly, but har'd to tell much more because e-maila cryptic and in code. He was investing 
in; "fresh start," "Baby C," and "distressed guys." Fresh start was some kind of spin-off 
from hucent. And the hottest funds? During time frame, he put $5 million in one fund and 
wanted to put more in Scout (susjpect he was did) which was on fire. 

5) Do you Interpret the e-mail quoted in 5 below to mean the ain,iBni!i investment of 
$S inillioa-to be waived for important Industry contacts? Mot sure. Samberg says more than 
$10,000,000 Did Hack then Invest less than $5 sdllicn in partners? E-mail was not ^bput 
i<faok; it was cotHnuoicatlon to Zilkha that shows Bamberg's state of mind on «?uly 2, 2001. 


From: Aguirre, Gary J: 

Sent; Monday, June 20, 2005 10:18 AM 
To; Hanson', Robert 

Subject; Pequot: Connecting the dots with the CSra-Mack-Samberg-thoeory. 


X think we should serve .a second stik^>oena on CSEH seeking all documents regarding Mack's 
phase in with CSFB. Our 

first subpoena was very narrow, seeking only e-mails to or from Mack and Peqoot during 
O^une and July 01. A tougher question is whether to take Mack' story now or wait till we 
9 et all info from CBFB. 1 favor doing it now. 


As a theory, the CSFB-Mack-Sanberg best connects the dots for the path of the GE-HF tip. 
It has soma g*pa anrf uncertainties, but no inherent inconsistencies . If Hack learned from 
CSFB about Heller around June 29, 1 think the story would 


2 
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be coKQjelling. Here are the dots I see: 


1) Sandberg's aggressive buying of Beller su^ests he received the tip shortly before 

JUiy 2. Mack spoke with Beller on Friday evening June 29. 


2} June 29 is also a logical time for Hack to learn about the CSFB's inventory of 

investsieat banking deals, including the Heller acquisition, given Hack's July 12 start 
date with CSFH. My inference, albeit on sket<diy evidence, is that Mack cooaiitted to CSEB 
in early June^ 


3} Samberg's continued buying suggests that he was contiiulag to receive confirmation 

the accpiisltion would go through. Mack would likely have c^tinued to get updates on <5E- 
Reller and he c<»iti»ued to have contacts with Sastberg. 


4) Kith over $400 alllioa in Peqoot funds, .an HIT graduate, and 16 years running 
hedge funds, Samberg was too rich, too smart and too experienced to take a tip froa- 
anyone h would not deeply trust. Mack met this criterion and had as much to lose and 
Samberg if they got caught. 


5) t4ack profited from being allowed to get in closed funds and in special Pequot 

deals. H was allowed to pour millions into Pequot's hottest deals and hottest funds in 
May through August 2001 when Pequot was managing over $15 billion in assets and funds were 
not accepting new money. As Saaberg put it on July 2, the day he began trading in Beller, 
"the only fund open now is partners, and although the min is $SaBi, we are always willing 
to stake significant exceptions for important industry contacts."' 


(Bob: The term "industry contacts" appears sore than 2000 times in FQ e-mails] 


Incidentally,, the above nay also help explain Lynch's call to Paul. Incidentally, Lync^ 
advised Mack on at least one Pequot deal. Hack wrote Samberg on 2/6/02 stating, "1 hav# 
checked with Gary Lynch and he confirmed that there is no conflict for me as an original 
inv stor fin Pequot)." Hack also. hired Lynch: Here's one newspaper account: "Mack hires 
include Gary Lynch, a former enforcement chief at the Hecurities and Exchange Commission, 
who la a vice chairman in charge of stock research and legal coq>liance, and Stephen Volk, 
69, a former managing partner at law firm Shearman 4 Sterling, who was Hack's first hire 
and became chairman of CSF8." 


Xncidentally, Volk resigned from Shearman & Sterling in early Jdne, suggesting that the 
Mack'-CSFB deal was in place by then, >rtiicd] in turn means June 29 is a possibility tdien 
Mack learned about GE-Heller. 


Gary 


3 
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From: Kceitmao, Mark J. 

Sent Tuesday, February 22, 2005 3:23 PM 
To: Foster, FBlton 

Cc: AgiMe, Gary J,; RibeBn, Eifc; Hanson, Robert 
Subj'm: RE: Pequot-Prem Djchmaa 

Thanks, HiltOTL 
Thathdljs, 

If we can interest tbe Sootiem District again, that should be a very h^ 
piicMity. 

Mart 


From: Foster, Hilton 

Sent Tuesday, February 22, 2005 3:21 PM 
To: Kreitman, Mark J. 

Cc Aguirre, Gary J.; RibeHn, Erk 
Subject RE: Pequot— Ptem Lochman 

Gary is basically saying that it probably won't be very productive to talk to 
Lachman at this tune since Ladunan is aware of the authorities' interest in his 
possible involvement in illegal trading or %ping. 

I think Gaiy agrees with me that a good way to 'squeeze' or put pressure on 
Lacbman is to get some important evidoice on him ftom a review of his phone 
records or thru other means. 

As I understand it, SONY put the inquiry on hold because the SDNY did not 
have any securities trading to look at If we can work backwards &om Pequofs 
trading and cormect it, dinxtly or iruliiecdy to Lachman, then we m^ht have 
something to run witL 

When Gary says that Lachnun's cred3>ility is zero, Gary is not saying that he 
believes that Lachman did not pass the tq* or rumour. He is saying that 
Lachman backed off Ms story because Lachman thought that his puipotted 
tippee talked to the authorities and was thereafter wearing a wire 


Hilton 
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Fram: ' Qaaibei^M 

sent; Tlnsday.lila^Dt.aooi lO^PU 

To: lcvK,Cai9ttt:S(AenCU. Jeoy 

Sullect:' Wr 



Hi Art, 

for t!ie e-wdJ^ aod tl» offer' fetter ifti^ X received toda^’ efter Z Md Bf 
aaeeege.foc 3 >o«i ** 'pedietcldjan and tax prepacatfoa e^edntsMmta bad i47t $ue off <»-aaiX 
fcon Ipe yestexdaj uotii tiiis eftemoon. 

f ur ampule is tbat tlie woxet is over for Klccoveft, short of. bediog dragged down l>r the 
KftSWQ loosiog aDotber <00 points «dUcb X think it aigihc. 

fCladOH^ 2S^ is tjeglxming to gattier s w en tu n by idniilng sooie inportaat acooimts (chase/ 
etc). X sIjh) Knov-«<iaat the HisZOOO scalability and rcliad»ility Message is strong (NCR's 
Teccaservax, .Nhlch runs Um world's biggest application/ zona <a our platfoml and that 
M3IT*s biggest cball.4aage here is to win the adtrkatiag/percsptioa battle against Sun and 
tlua otiMu; clavozs of bnix/L^uai:. As for tike other smarts of the business, profits (and 
scaaetimss zewaaues) are still a way oCf'so at this point investing in KSFT is pi^siarUy a 
bat on WfK, Nip Kiliennliaa and Of Cipe XP. (1 oooeider Office to be a- so growth business 
at this point, but about to be retnelgoxated as a .Met-sewlea.) That said, at this 
price, one isn't paying vary aaieh for the ^tloo valne bn the upccoRlng.tecimologles and 
^ pcoducts: X-Etoz, wlrelesa Exchange, 1^ Broad b an d , M5TV, etc. 

Hope this helps, 

David 


PSt As Vendy nay bav« told yen, Z would like to get soaie clarity on how X will work wcLth 
any soCtwarw *n4 ■sdia analysta at. the flrw (which 1 pxeatarae there axe). 



PC»JI»4)03435 
GJ/S- 00507 
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Ffooe 

Sent: 

Tp: 

Sa&ifect: 


S9aixtg.AA 

3Q. 2001 9rf 3 /yyi 

ZUia^Oatnd 

RE: MSFT. EdfthSnK «Kf At Home 


tidse oxtads have any^viem^ the dii^ ttf - awR&xh- lunovQd nlsftpos^sle de^ 



9p^M2%a9si stem 
ZM% Dnk« SAentel^ toiy 

SM^i^nftglniiitCPrnei Wi|,Jaie<^ 
lenSI^BfeWWtaHdJttHme 


. '^liaaod baci: &n>m VP of fcttsmet Access ^ed KummwQ ^Nhp made Ite lofowli^ poirtts in 

quesfioaetMutwIt^ierti would mate sense for ftASRTt^piactiasfi EaiOilinkeC'Aino for ttie&'f^ttoseaaccesj» info 
tte ^OLTW Ibe^prlft. and possfoly «tte team up Mttli AThM 

• MsrrteaconsfeteredaBttM^pptionsanddaddedtopassoiithemtf. 

• tifegttifo8Mcessacx{uis&dhs Ism easy and IlSKlAprefofsIo 49)6110 8& resources and elTort on paitnecsMps 
wham MSWjefovatoa beyond l(t cre fw e« itataite»Btepfefe«r5d|i^pwcfoO><HUi Qwest 

« could have had an AOLTW deal aiSie same economics as Eaill^nk but passoL . 


from: - aii^OpAt 

SMb wednesAkviNrtlSrSBOivJam 

T<k UiwrtiVf’iBniiid^ScteKH 

c<3 Sanea^emuWtCwwn 

SiAjodt: . »tSH;EMHteanaAtH0mr 

RaBovAop my awversaSonswMiftolaiKlJeny yesterday about EarthlMt.tdkj a ate fpqfejOiWiioo ted 0 ^ 
atedl Ibm'a pfopoeed aoenedP (MStn* bii|i« and AllM) that f waffled Ip share. 

MSN^ pfiinafy manaoenied goal and metrfo Is fo Increase tte mm^ser of ^Us). dehiied as 

‘ MSN users who «e m^efed ffiniuQh eilher Hotmal, Pesspon, Messenger or ottier accounts (such as 
MoneyC<NihM portfotfo^.aiKlwho^endehherOOfMnu^orinoceonlterimwodipermoothortoganlSda^ 

.or mom month, and who boMOhtacmethina from MSN or a com m eme partner fci die test 30 days. 7v4^- ^ 

«UllkmofdofM3NS21Sri<Hc»ifVoi1diidcfou5eraC3.-4%df thetotaO:qtiNHIeda$CUs.foF^.^4;i£or&)gt0my ^ . 
fcxmar ooBeaguii in chame of MSN iilanwiwo ¥**om t spNce to last ril^iU tiete was im d We nafce hi the pfOpotbi i 
Of access vs non-atsoess customers thirt asc^ wMdi i«ids strengdi to the slzaUe camp at MSN Ou 

Im(fovestt»ooii 4 tany should get out of the access busiiieesw^S'liDr the ongoing debate ariiuadaoquIttaQ i 

EardiGnk (Mffdch started Jn May last year), my cote^uet>efievtf^hal8g%^£*'ttdiniA customers visit MSN ] 
already aiKl so an occpd^ion wouu do Riie to increase Bw GU oow^%aK]cauoA the VP of M8N Access, Tom 
fONiuTMut, h» been a afaona OMKwent or aoqteriw BJ^ from ite oaBM becottSe df botti iMtwoiK Msgcdlcm * 
Issues wM UIMET who tvoniUy rah the netwoiK end the beOef MSN can increase ttw CU count better 

through other uses of capnO- 

M tor S-MCs ilgM to mA breadbond aocete Mo the AOL tVV footprint. MSFT isnft cuiranily prepared to 
inccesse Ks cOmmilmertl lo a money fodrtg business fite BB access eSren -ff A is the dgM thing to do 

stf ^ efl fca lrlbrdwlongnat. So any deal wAha>IK^AlHM would have to be PM. neutral under ounent 
oooqpmypo^. HanicMgiisflM VPwhotfeNswibATHUandfiiAbyand^asortsefrornlitoabout 
vwfiellier he has thoiiQM d»u( Ron^ preposed deal. 

Hope this is siwne inleresd to y^. 

Oavld 



1 


FCM-06-125896 

GJA-00533 
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• Froim 
To; 


Sumiay . 

FWiMST 


Jisie17«20Plt:35PM 



PCM-07-078019 


GJA- 00542 
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.S«nt: 

To; 


ZSUi^Davfd 

Tuesday. 4ui» t9. 2001 823 ;Uifl 

Saiitbei9.Art 

BuyInsORCL 


You<XKifddoiiKtmOFK^fdra&acfeffyQuiivEintlfiep^o(m3nc8txM»5t 11^ a pretty .safe IS-aOKOom bees. lUbuy 
b^ore die open tt itie^rpddB^ 0(8 Oiere. 

TIianisf^tticStiefliJiKlfieadbac^iMikAfassiiMneappifestottiesalsideingeiie^ EKaettywhaCI^Waittiedtosetyottf^ 
t^on. 


•; — Oris^Hesssse--^ 

Aaene SMbos^Mt 

Sent; - Ihufc^hJract^apOlipagW 

fts- 2aWo,Qavl(i 

a&cKKVBFr 


^ f^gue^ i shc>uld ^akmg Id my nonnar 1:2 ratio fn ^ord <Ki^. as 
associate d yiritftem^Miig that sfieriund does. 11^ a fter ta ft mgt>y«i fee fecbrni^^ 
M we absoAJtely sficMid not be rel3y&^ Mb te Idm ^}aui what >ou team via cocttacte 
conijeny. 


Aware ZStt^OmM 

S«9Bl: Hon^QiiJuae 10^391117:27 I’M 

Tw SsMnb^Ac^SdMVl^jeny 

S^«cb onx tVFT 

%loel5c»rmf8tyworldng‘ontheoffid^ORCLearniR0S'inaiL AflerSalluiHitol=dc88heifttnifi8k7u<rfn9lbed&A.. 
^ema. Andy and hedeefcted totwy some tomorrow at ttie open, up to 8t7*^t8.00f^tare. 

Tagree wflh them that tfto stock nM fnovt up from here ($15.00 • 18.00) and Iftatdoiunsicte is ttn^ed. stton of a 
mark^ m^domu iatsoioo(Kartfiatthe th^ fqrf}oid8tgoi^Rbeyontta30%pophwhdher-ORCtai9^vs^ 
t>6 gairdng momentum In a fortn^ in Om app^cadons space wMca was down 40% YoY. 

MStFTsiiould also be a berMfidaryoCOraX'Spositfvarioises about software. itokt^eiliMcl^lhecaBmat- 
MS^Twasauificipatiwaf^beralro eewanorloftlieQesof tastiyMfwtay. HeisCcadmeiafwttMrlte^ouirfpuloua 
notetaflfkigopliSFr. IlgldMBMIettiimldimvIamonowallerflmanltaKAfnmmyeonlari'acidti^oal^ 
your taloe on udol eeV tea Nkn lo do. 

Oavid 


l 


PCM-011-0D4603 
GJA- 00543 
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Sent: 

T« 

Cet 


Sinbieei: 


SwiAei&Ait 

Safanday. Apdl CT, 2001 9:0$ AM 
etiibosl^.WBnd^ 
V8vk&iM^)lcro9o(toonf 
f^Cfiecftfngiii 


^ec dvrid into the haafccaci&t crafeceaoe. 


Prcau 
.Swt:* 

TO 

Suli^ectt KBjt Qmnirltiy In 


CMiltn«4at.iridzjLl.8^ccoso£t .coat] 
XsS3 Mt 



GcMt. Caa- ffen4]f «<1d lasr noae to tbO B<Q gu«»t Ii<t and boOfc na into the hotel 3 >ou «x« 
etajlQ? in? / 

■ili be in ItY the woeh of the 23rd7 I want to take thia week to m^Kiate c»ei|^amy 
. detaihaise an pec the latest ^juartecly repocts and figored X would do it in NY If you an 
a'«»u^« Otherwise X'ooold }ust qs easily do-it ftoa-nednand, and then' cone to NY the week 
after the BCO o mS m xmtc m. Any preference? 



r talJoed to Kiaren about goiog to FL this conicig wgek and unfortimatelji^ it looks as 1£ it ’ 
won't work. .Our only 24- hour help since tfaa twias were ben has l>ee& Kareu's not±er who 
needs to go back .to lA. this week for )nst one week. <Tb« good news is that she will come 
to mr with us while we get settled.) J^logles for net being ehle to au^ this (certainly . 
not because' of lacdc of Interest)? perhaps' X. could go oat .to PL for their denu aftwir the 
SCO cohl^arenott? 

David 



founds like- your life has been as hectic as ndiie during the last couple of weeks; you can 
start ns early aa you'd like, i'a going to go to the haatocech oonf as well, no we can alt 
la «» sesK MMtlngs toge^ter. should be .a good week for you, asw you can ccmtte to 
Seattle ea<ai weekend. 


you ach right - the article got the locations wrong, we keep the ny space we tact la, as 
ns ot and cur new loodon offloa. we wiltoove gur venture gxiys to sand hill road frcsa 
sf. 


Iso, i have bought weae naocovlsidfx, and If yVM'd like to get a heed start pa that i can 
send you scans reports, etc. one other thing. 1 will send you an oaeil jiu wcniel of cstr 
vakture gxotm sent na about silverstxeaia software, a public ceaipaBy that 1 foolishly 
bought at ^5, down fro*' $125, that now sells for $91 as notes, et that price it's 

,t cash per share, and is beginnljig a new product cycle, i'n doubling down la WT 
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taxable paxtnex^^lip/ xitii tbe ada of selIliH{ the M 9 &L coat st»>clc in 31 days to avoid tiba 
imA sale cules. as ji« notes, is a user grovip aieetiiig. in £loxi<ta next week, idiere 

they vrlli lamuA tb»ijc new inrtMieci^.' ai^ interest in golngt 
i£ sor iMo'UL work ovtt tbe logistics fox you. 


art 


~-----Orlgiaal i 
FXQBBs David gilfcba fnailtbsdavldzilftelcrosofc.'coa) 
Seats Rclday, April 06,. 3001 5:00 »C 
To: 9Xte^«^oteap.c(m 
Snbiects ClMKdcixig in 


Ml Art, 

Really looking forward tp starting aioidc, and actually woodexed if X could begin a. Noek . 
cSBoely (m MomSay .Rpill 23| and then atteod tbe BfiQ Technology Gooferefsee tbe foUc^cibg 
weefer can you ^t ne invited to tliis7 i bard mf bid- on a .co-^op adthfia Nalking dlid^nce <rf- 
'woric accsepted by tbe selldr last week, and on Booday seat in ay 1QH| deposit. Bcnrevec I 
'dida|t Mlize tibe idiole rtspaarole with board approval in BY and now realize tAat lee Moa*t 
be able to mpvm in until sdd Juno. Begee tbe unanticipated doMatiap. ai^ «d»y i*d like to 
start a week early. 

Saw tiie articles in the papers about tba ^umges at peguot. Soonds like tlie parting of 
ways will be pretty asdcjjale, after all. X trust that tbe report* that yo^ group will . 
work out of CT and leave in ky was not totally accurate. If it is, ■ please let ne 

know- Asm* so X can rework o«c housing situation (and try axkd get ay deposit back-I) . 

On the fasdly front, things have been as esdiiusting as one slight eapect fcon Itsaping into 
the. deep «3d with twins. Onforttnetely 00 c daughter -guickly developed very back acid 
reflux and -until we, took bek'tp the specialist spent nest of her waking boars crying. By ’ 
ciMitrast/ our son hius already breeched the 12 pound.barrlex and la progressing '£»sb 
strength to strength (quite Utecallyt . 

BdfKi you're well, 

David 


PC««-04^X>31S1 


GTA- 00510 
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• )rfom: Smi*>ag.M 
Seat: Fii^.^120.2aO1 1930 AM 
'To: . Cavaci2IIicha<BoG^/ . 

S>iti«:i:(^MicnsollFCl39Aan:<4Re5aNs 

^vldi-,J3ur tec^ gfOMp hasa veiy dim yieiw of'pc demand and consaqiiefll^ msft. in 
sve.siKXtthe stodk bi one white K is my .largest long. ^ 

f yjH la9e|)t(A^]|y paid fijryouiseffab^f^JJoe bousate is a goodguy, and a nte iH try 

%^,loliaoicyout«)yd{htAnne9d;«(eeiu -wt' 

— CMs^Message — ■ _. 

Fton: SarMn^ Art ' 

Sont3 A|ltS 20, 2001 10:25 AM 

To:Bo«S 3 ba, 3 oe '>'■ 

SafaieEls ftB MknsoftFQ} (Mardi) ResnlB <- 

]ae..-A)a\ddzn(haJoin5n)eniondayfionitnicmsoft.youii9^watttlDtalktohlm^»uCviriiat - 
helNrilatsgiwigonatttieoompany. ffso,letmef(ncnv..::.a(t ■' 

— Otifliiialltessajs — 

- Fionil DouSatHi loe ' ■ 

Ssnt: ffMay, Api< ^ 2001 7-34 AH 
TO: l^dtCaO 
-Ccs Sm^KRL Ait 

FQ3 

Ke^ vs. our esfimate of 

of $.44 ahead of SIfoet cQ(%di»as of $.42 and our astfmale or $.41 

. CoCTdt c^ m A sold quarter ftieled mostly’ ^stranoth In. DeslitBoPMfixins OAGKProlee^oitai):' 
andfli»f«oovu6^ofDefenedRevsftofnfMior<]uadefsfatfhe(^^chafmeL GiddanceforRartO 
cemee down 14ic and FYT02sta^^ pretty ’much Mft c!vi ft ga donlhetep-fae.$aeetestim>teatn^ * 
come down a lisw cents on fim tKrttcm iae ^en priv oonsaosus of $1 .95 and iM fioidanoe of 
$1 .90>1 .94, tart them was • t>road lanoe and a ^ analystsr at ttie lowHBivI wSI proOab^ fafftig 
intnibent This guldanoe lor FY02 assumes the scbnoiziy doesnldslefkMBla fiaQter, and we tol ' 

ffiemara'idaailiraomartslcslhem: VVeamtaldn 0 OurFyD 2 estana|ei 9 >.^ta:$t.<ttiiilafe 6 aiw«i * ■ 

bstowSttaet ial e u engour^dcMf that uplafce<^XPwfl be slower than ertpectedyaOs not Bcely to 
spemi Oft XP and launch coifld be delayed} and a saounJoum to VMKiom iSem (bad 
increestaolK coiupeUSve emtacmmenl). W2K strength was somewhat surprising but aUrtbutabte Itf 
(tai defenad rave ftwn prior quartern this vA bA off in the nert hfvo.or tfafda quartan. At $6^ lie • 
slocictataMfinotadOBc'ti aDdXEtaodwaarepndscllngeseeiiltalfjrnaEPSgrcavUiforCTDI or - 
CVXIZ. OeqpttoUie VGrt(»fio(i,ttia 8 toclcisnE^to 90 (]p 8 iiiGeittairte¥redasasaf»liavoii, ' 
iwesiors cpftakler the astfmates ^5^* stace they nave vary dear gtidanoa and aewsflow wUf be 
pe^U^. We sM need Cf» do mom woitc <Mi tfus stock. 

• vitaxIowsXPieajtaik: theyoeebtainistittaproductofitirnebecauseadelaycrttheJadDefa 
O^ast fte end of the sumra^wouU sbxmohf khpact sef^tnent and ooukt be 8 nsk to 
Oeoernber minis. XP also at risic If consumer ends up weaker. Compaaydoe^tlhfrifcXP 
wtirfriroa newPC Cycle:. Wed^nkira prabetay 6ie rdverse...JCPrh>esn1 Vdc up (srtR 
eeuporaionsdecicietheynoedtoupsradePCs- 

• O^ried looted good, groMir^ 1 9% bid andi^ to last Q. Uncles where the strengUk 
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111 dtefefiedcamff fiti^-biitwe^tdeftisslxonperihan €9e|KK$Bd ackip4^ Of WG9C 

coiM aloNV ctoMn <les;)l^ tiis e9t)F 
m Commits on ’PCGcinand; ' 

o V\fBafciRtfteM9ichQ~«oitnd3%y/y.We^ce5t&iUS4 6 &D 09 drirtA^,Eafop^ 
better iian U^. 8 Ba(ies 5 ,l>e 80 r eortsufodr fimft fti several Os 

o SoRiefhcHaiM<9it8|N:darnaAdpoeijlbe4iti^baita0lKittt^tt^«tmM 
grawCh'wdifoA«ersPM5%f»rC(ifeAdaEr2001 f1owslnq|fe4Ei9ft$>’*} 
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^^rofn: 

SiHii; 

•T<k 

-Stdiject: 


SanibeiQ. Aft 

iimOEO^AriitfJ^axil 8:42 am 
8 «micM. Scbeiki^. Jerry 
R€:«m^cfigay 


Oiirnedv gGfy^^^d:^^!?, Is in ct tpday, check Nmi9ut he'^aiisady i^a greptpSif basadonHs ihs^iiivut 

-—ari^oal Message — ‘ 

Mant: ikoadvMKfc 

Smm Hi»atKr,ttt9 23,WHBi»m 

Sch«nM,Jen^Sai«Mrg,At 
Suii#ect; , eneneditgcir 

he may be too expensive ($&nm'last yr??) bU software guy at csib corhes recontmended: brer* 
thill 
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r-d]^ I oc 1. 


McGe«, Wilfiam 


From: Santber^tArf 

Seitt: Friday. Manii 14. 2003 1024 AM 

Toe F^^St^sh 

RE: tne^ait Messagmg 

I pixswne I can IM also, there »e asms impt peopte who are only on IM that I aMmmurycatie 


— Oi^inai Hessage — 
RomsPatsd^Sliasft 

Sent: Frfdayr Mwdi 14 , 2003 t0;t9 AM 

SM&jedb btstant Messing 
All- 


Due to growing secui% concerns wife public Instant Messaging (AOU Yahoo, ICQ, MSN, 
etc); Pequot is looking to deploy a secure IM called, Reutets IM. 

With ReutecsIM you will have the ability to instant message Pequot employees as well as 
other folks in the hnandal industiy that are also using the product and ^bsenbe to the 
service. Those companies induda, but are not limitsd to: <Goldtnan, C^B, Merrill Lynch, 
efc>. A complete list is attached below whidi is growing. 

This is a s&xire platform. It does not tie in with other publicly avaiUd^le )M solutions (AOLy 
Yahoo, ICX^ MSN, etc). Subscription is required and accounts are managed by die entid^ 
that connect. TIus software is an e>£ellentopportumty to provide an av^lable, confidential 
piattorm for secure instant messaging within die financial industry. This mean'F^uo^s 
messages stay within Pequot and are always encrypted, unlike the other public IM's. 

Currently everyone from the Technology team is using the new client It is stable and 
mtuitive..2Lnd you have the ability to connect over the Internet from any location in the 
world, 

Plea^ respond or call Support Services ( 3 t 2289 ) if interested. We*d like to extend this to 
other Pequot Employees and obtain your feedback. 


Thank you. 


SiartiV. Patel 

Pequot Capital Management 

htfotmaiion Technology Group 
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From: 

Soli: 

T : 

St^ject: 


Sambeid.Aft 

VMiescfay. ilay 2 $, 2001 0:19 FM 

£liita.dM 

RE: ITWqiMpcWe^ift fR 


.Of G^Hiiirsa. Vocfcs best: «AeB we usxt in, tac vlth ywic active, ' ai^ tppeopdMtM, t^n»-f4ruj 
acKe<iu].e be. ba^^peaijBg neac ten. 


— Origlaei' Message---- — ' • 

Fcxaa: ,£llkl>a, David <I>ZilJd»%>e4^9tcap.(^a> 

To: iaaebcjcg. Art <art%>c< 2 iiotca|>-ccHiO' 

Sent; Med Kay 23 02«43t24' 200L 

Subject: RB: XTMO Dpdate with ZR ... 

Absolutely- pan you also let ae latow before entering a buy or sell trade on one of mj 
tecs? Vhile Z would agree that you should go ahead Mfceo you ««ant to, % would like the 
opportunity to 'oqnamt/advise on whether I wotad bny gr sell At. that pacticulhr tine-.' . 


-“--r--Origtnal Message— — — 

Froei: Said^ecg, Art 

Sent: Wednesday. )^y 23. 2001 12:<I2 AH 

To: Ziticba. David 

cc? Datrtley, Peter 

Subject: RB: TSm Update tilth IR 


sold it lait laMk. i*ve got to settM;> a system whereby you get messaged from trading oti 
what positions of yours are being bot and sold 

— Original Message-; 

rro»: Zlllcha, David ‘ 

Sent; Wednesday. May 23. 2001 12H0 AH 

To: Sarberg, Art 

Subject: PW: ITWO Update with IB 


Art, a^ gut tells me that this is not the right time to own 12. Don't know 1£ you still, 
dwn it but X'd prefer you to put your software, money elsetdxere. 


—"—Original Message —— 

Fron: BovSaba, <3oe 

Sent: Tuesday^ Kay 22, 2001 12:99 PM 
Tot TechCaXX 

Cct Saiaberg, Art; Ziikha, David 
Subject: XTBO Update with IR 


QMiclttsioa: An IncreaMtal downtick cm ITHO from the coagmuy, which comes only 2 weeks 
after the last coanents we got from the coaigmoy around its analyst day idiLcIi were 
positive. We- spoke with IR just now, trying to 'gauge where we might be wdae-wstimati^ 
rrMO*s firtdamentais, but overall the head of IR sounded a lot less pesitiva this time 
around. The next st^ for us is to speak with BiU. BeeA er^ the CTO in a week or so to 
gauge his tcme (should prove helpful) and also with oar new sales eoncact at the ooapany. 
»• realize that it i* still early in the guacter to de£l^Uv^y conclude that' this 
guarter'for XT^ will come in- lower than Investees expect (we are at the low end of 
guidance and tiie mazloet expects more at this point), but this incxeiaental downtick' from 

l i 
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tlie caapAny alojig other receat negative datafwints We have picked up oh .ITVC^ tisakes' us 

feel -store c<»i£ortahle t^th our short po&itioa despite the 3tock*s 'recent ran-up. The 
highlights froa our' cutll axe below; ' . • 

* Qjts t o A ers (even existi^ ciistoiBers) are feeling the.s<aie as last quarter about bow 

.ecottonr is iup acting their spendlog oii rmo. Across ell verticals there'- are t^ ' 

issues and ni^ hasn!t seen aa^ one- verd^l cone back anich stxoo^Nur than the* others. ' 

Ihis Is the. case iir the US jind Socope 

'The- pipeline contimies tp gjrow, there is still activity, BUT the b;^ question-ls 
vAtetbeuc customers will sign - this quarter, ma^be a little this Q a&d some- next Q,- It is . 
very uocleex. . (he specd-llcally. posed* this;ques^Qms-to.us} 

* fte^^rdlng the’dieels that adght have slipped from last Q, .most of ^ose custoMrs are 
just not reedy. to sign and if tbey dldn*b sign in the first few'we^s Hi<j« q then it 
wilX be just as iierdl..to get them to sign at the end of this 0 as last Q * 

*• Ob l^ril 18, ^Aton the coofMu^ guidance, Greg Brady (CTO) thougfat it- uas overly 

' cooservutiuie, dot be feels better that the'coepany gave guidsioe Uie uaytiiey did. -HI 
■ says thiqr*ce still,, OK with guidance but'be not sound as positive about it as he did a 
fev weeks ago 

* Ofi the NfIM deal, .'the ntosbets out there of i40-:SQH are'overblowa reletive ls> idtat 
they vriJLl Likely* sign in Xic^z^e revs. Hot (musual for sales cycle to be- oontea^Xating a 
$yo— 4GlEf project but would be scaled oVec several Qs If the customer 'goes ahead with plan 

* . AKKT deal wogld likely be aroutkd near^tajoa (negotiate the dtekl to e point and 

then eusteauii; will put a limit on the project based on their budget) . Veucy -fern customers i 
will ooMftit to a $30-40K deal in one quarter 


He doesn't think 4^sceuntl»g software will work in this environment -• sounds like 
they have tried it and still hasn't worked to close deals. Very interestixtg.' This 
terrbbOE^tes «diat we have beard* from other fouroes about discounting but this is hew aiews 
directly. fj^ IIBO about It not working that well 
*. ; ’ 

Said' tbere is more room to go dn cost aide {which is why they did not 'glve^ out 
formal EfS guidance) . While cKe CfO 'had said a few tfeeics ago that we would not hear any 
uiaoua^saents. about more layoffs, ZR said that the CFO has recently been'‘rhallehgin9 
people In the coaf^y to reduce headcount. 

Overall in both the US and -in Europe, business is being scaled, back by customers 

* ■ 

tfe had sehednled a call with ITRO Europe which the coafiany cancelled, reascm IR 
citi^ed «MS that Europe won't have anything new to aay since business thete^ is the senegas 
or a bit worse than the US 


Btuepe is seeing the same customer reluctanoe to sign, big deals as in the US 

* 

Europe trends are better in that they have caught up a bit to US * were way behind 
before. Seeing more activity than have- before but demand still sane. K«. had thought ‘of 
Eticcpe as an brea of relative stxwgth last Q, so this was an interesting data point 

Meetioned Tyco, Siemens, Clarks, British American Telmcco as European custoemrrs in 
Q 4 and. at, but could not name .one new customer in Borcpe that has sigaed a deal with'lTWO* 
thin quarter ‘ , 
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(3aiy Aguirre 


R«n: Aguirre, Gay J. 

Sent: lAfedr^sd^, August 24. 2005 12:12 AM 

T : Beiger.Paut 

Siilitect: MadcTesttuony 


Paul: 

You had requested my ana^ wty John Hadc^ jteUmxiy should l» I had detayed said&ig t to 

hopes th« Mart: wotdd be open tD this |XEsib«y.HoiiKrer, Malt leoendy laid me ^loiidetlwDiddharelD 
esMIlsh that Mack went ewer the wid before 1 coidd t^ his testimony. TMs does not make sense to me or to 
other stair. I am therefore submMing my analysis direody to you. 

1 wM also be senfing you the menu I menuoned dating our dtecussion te my office ki dealing wBh the 

foctois that led up to my redgnatfon. I have not had ttne to prepare K because or the demands or PeciucA aiy 
EEOC brief (hie on August is Old my scheduled vacadon. 

Gary 


From: Aguiri^ Gary J. 

Sent: Thusetey. Ai^ustOd, 2a(K 6:34 PM 
Tot Hansori, Robert 
SUtefacb Mack testhnony 

Boh; 

You have asked Aat I do a memo why I bdiere Ihe Mack tBsdmoDy should be taken as die next 
logirad sb^ in die Pequot investigatioiL I be&ve there are dnee reasons. First, a profiie of the tqiper was 
tievdriped in this case dial has mu^Ie demanfs. The possbDity that Mack acted as the tqqier satisfies 
almost very clement and is inoonsistcxit with none. Second, wfaedier ornotMack is the tqipa, his 
tcsdmoiqr will advanOe die investigatioiL If he is the tapper, his tesdmmqr wQI likaly suggest some 
avenues to be pursued and otfaeis to he dnopfied. It will pinhim di>wn to a story wfakk we ran begin to 
disprove. If be is not die tqiper, hia testinamy te die likety Gt^ step to eliminating him fiom 

ocmsideiatioa. This would allow our limitBd lesomces to be focus^ cm startiog a new sctecning process 
to find another possiUe tipper. 

Mack meets each dement of the profile. 

JhetSmbfgt^lhelmdUtgw^Mack’saccesstapoaiblelt^brmalon. 

Hie first etanent is wfaetfaer Mack had possAie access to infixmatkm that GE would make a 
ttexki: offia: fiir HF. He had accem fiom two sources: he had been the CEO of htorgao Stardey, who 
advised GE, until late March. He also took over as CSFB’s CEO on Ady 12, .2001. Sambeig’s trading 

pattern, wideb I can disiaiss in more detail if you want, suggests that he obtamed hifotntttion just before 
MbwhQr Jlify 2. atoirad Ally 9, ami aioinul Ady 2S. Mack crdncidadalty met with CSFB*s CFO rm June 
28<M‘June^,agatoafewdaysbelbiBhehcgan wotkonJuly 12,andwssCEO'stth6d]udkeytimB. 
Henc^ Mack had lefevant contacts with CSFB at each time. Also, CSFB was “womng” Made awigr 
fiom Mtefffl Lynch and other investment banking firms during die period fiom AptU daot^ Ally 2001 . 
It would be rxmsi^Biit with dds effort tor someone at CSFB or CS to moition, as part of this woofflg 
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wfaat inv«if<»y Made would be taking ov«, iDcidentaUy, we know 1 m>w Sambeig saw 
Mack’s new rale as CEO of eSPB. He Birf Us a» discussed Ak feet (te CSFB was the second tagest 
myestraent bankBr at tbat One ad It was good to have fijends in {daces.” Of couise, tfaeie is also 

ttK posaUli^ diat Mack, dnoo^ bis contacts at Morgm StBBdey, k]^ cboot dte poding CB tender 
offir. 


Que^pniilg MU^ about dm ttansactioa could take us in several diteciiMis, each of wfaicb 
suggealsa dMfa e ut focus fia the nwesfigaticia. Fast, Mack cctAI deny that he ewr knew flat OB would 
tnake die ofo untS the public amMuiioaneid. Tbe invesdgatian wouU diea focus on sdidfaer this was 
troe. Seoomk blade mi^ siQr be leaned on June 28 or June 29. Bk focus would that be placed OB his 
otHlIacis vM Sanfoeig at dud fone aid sdietlier be kamed ttat <S had bonped bs atound fo!)r 9. 

Finally, be adcjit give oonvincing that be teamed afior July 12 for foe first time and cause us 

to reevaluate wfaefoer his diould eva be coosidaed. 

Also, Sofoerg's trading atggests that be did not get the tip mail sbotdy befive be started 
Iz^faig. He would not be the Ingest pwebaser of HF daring July if be bad the % befiuee It idso anakies 
sense dite Ms tapper, likdy someone lie busted, got die tip just before Samberg staited tradnig. Had the 
ti{iper bad it eadler, vdqr would he have not corminmiGated it eariier? Fardur, GE made its fiist ofEer in 
ea^JiinB. ft would make sense for Sandtog to start buying dien if he knew about die bade. The Madc- 
CSire ineetmg on June 28 or fone 29 and the Sandierg Imge taading die next wedc fits. 

Futtber, we are operating in die dark t^mdmg who Made spoke mdi and vdaat be tpoke with 
foem about stepping in as CSFB’s CEO. CSFB’s counsel tells be be spoke with CSFB’s CFO and the 
OedftSuissedtaitsMoftfae board. Were diese the oidypeo|de? Mack’s testunonycMiU point us . 
towards the bgr peofde at CSFB. Conversely, he night tell us diat he was seemg some of tte pec^ bn 
die aoqudsitian team as Morgan Stanley at this time. That woidd take the invesdgation in a cora]detely 
diffibrmt diiectiim. 

Mack had Emotive to tip Samberg 

Mack had multiple reasons for tq^iiog Sambeig about die (FE tender offer fin Hdio'. 
a) Mtck got into OosedPequotJimdsc^^cicd dads dot Mack Ihoi^ht would have big 
returns to bon diraig and Older 200/. Ma^ was getfing into private deils dat Peqnol was 
putthig togetfaer for its own principals, mchidiiig projects widi die fidtorwing code names: 
$5 milfion into “Ftesb-starf’ (Lucmit qiin-off bos^ cbeip), $2 miUiaa info Baby C, and 
an nnknown amoont into Dishessed OtQTS, which later becane Pequot Specud 
Opportumties Fund. Ibe most in t e rest i ng situation mvotvedFtesh Start Mack was 
pressing to get into dus fin sometime. On June 20, a Sambeig eoail said diat be was with 
hfock that Mack was *1iastiiig Ms chops" Sambeig’s chc^ because he had not got the 

4ocaiDraits on this investinenL Neitfier tbeFequotprincqpals nor Samberg’ssw seemed 
happy about Mad: getting into dus Fierii Start Daditg te cad on June Mien die 

suspected tip occurred, Sambetg anauge d for Mack to get into FrcA Start Mack also was 
getting into Pequot fii^ when tbey qipear to be diased. At diat tiou^ Saiidiag*s fimds 
were donUing m vahie in less than 3 years arid the Pequot Sooirt fond was doing even 
beUer. In general, the finals had a SS miliion lower liniit Emafis riiow Madcputthig at 
least S13 millioa foto these fimds. One of die spread dieets I ptovMed to Markon Jiw 28 
rilows Mack invested in I S diffirent Peqnot fimds (but it does not riiow vriien). As a rou^ 
estimate^ based cm petfotmaoce over 1999 (tad 2000, Made couldieasonableei^ieddiat 
bis new invesbiieots in PniDiit during 2001 afone would have tetumedsameduogm die 
range of $S millioa per year to Mack. 

, b) Board'seais As shown on oitpoffoe spreadsheets, Sambetg was promoting Mack for 
board seals on both Baby C and Fresfo-stact 
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c) was using Pequot office q)aceintefTnitten% durnig the period fiom 

l^&nhSOOl (ii(iw!g}iJu^,200i, be began wo^forCSFB. 

4) Stiidt^Saii&eig was giviiig Mack stock on {raUicc«ni>aiue3 dial blade directly 

invested in. "Tbafs wboe were pottii^ our Bnocy.” 
e) ^iewfrbpb&dcaiMl’Sandiecg were (josefiieod&IHwoinoiiCbs ago, bfadetode over as 
CEO at Peqnot That Sambog would cboQse Mack k the nmldte of an investigatioa that 
could load Kkck m jkl tells nnich about die ievd of trust Sambeig bad in Ma^ I 
discussed how die fiiend^ik ik^ed as a looliva m hme 27 menui. 

1) Made’s crossing dwImefivPeiluotWiiile Made was tfCSre,lM was acting as Fequot’s 
agent to introdoce one ofthecoogianiesPequotco-owiiedwah Lucent, to an mvestment 
teker in Ouna. IiihKk:’s letter, written (» bdalfc^iPei^ readsi *1 bne not grven this 
fitA to CSFB. (wtee he was dra CEO) or to Morgan Smie^ because I dnnk your 
oralacts in China are the best" 


Samberghadardatioaii^oflnatdeepJHtiti^^wiAUaA. 

We do not have a coiqildB picture of Mack’s financial assets, but his boldiiigs in bis Fequot 
fiaidsin lOOI exceeded $400 millioa. He holds an engmeetiagd^ieefiom MIT, a Ktosters of Seieiice 
from Stanfcrd, and an MBA fiom Columbia. He stat^ whh $3.5 millions aiat binh die largest hedge 
fimd in the w<^ as of 2001, Mica the OE-HF ttac^ took pboe. He has generally been vwy carefiil 
about Ms oonuneatsm his e-rnaib. He used AOL instant messaging, which leaves i» trace in aig 
conqmter, to communicate with key people, h duxt, he’s a smart guy who took few chances. It does not 
fit the pattmn fix tun to be taking tag cfanices vriiere he got hb 1^. It nukes aei]«: that he got it fiom 
someone be trusted «id who abo trusted him. That was Mbck. M^’s Ormaib to and fiom Santbeig 
have a dififermn ring about them. In one e.fnail, Sambeeg’s secretary teUs Samherg hhuk: had called and 
diat, *1ie loves yoa” hi stun, thoe was a de^ trust and fiieadsikt ^’’’bveen them. It b exrealy the kind of 
relatioiisliip that Sambetg would feel comfiatable calling on fix a tip as big as HF and OE. 


Samberg's need far a big favor from an old/Haid 


In July 200 1, Sambetg’s ormtoany was splitting a part BerUnn was a younger and a rising star. 
Benton’s perfimnance was dwarfing Samberg’s. Sambixg was recovering fim h^ surgery. Benton 
was leavi^ with at least half the ocaitoariy. Sambog was locking at even bigger staff lasses to Bonon. 
He testified that be was conoemed at tbb time tbat more of hb executive commiltBe “miglit walk.” A big 
Ik on G&HF would illusirate that bb test ball had not slowed. Regarding 0E41F, Mack was just die 
giqr to do hb old fiieod a big fiivai; one that woidd dbo benefit hini. 


Regarding Sambeeg’s situafim during Ifab time Same, he testified at die first sessMw; 

The ccunpany was about to split, it was shout to qpliL hr Sqitemb er '00,4 

and I vm trying to 

teestkdish die fianchise value of Bequot and the core fimds. I was activdy lool^ fix 
h^, and I ^ Udi^ in mimimer Am was ej^eOemtoi dm ibmegivem 119 expeedte it 
AiseBpea^ 


bn a simihr vein, be testified at die second session: 

hfy firm was going to ^dit in three montiis. These peofde were my o&er m a t u ring 
director partiMts. Times mere fimgUe, I needed dieb qipto'^ to do uhatever I warned to 
do or rihyr «ipkr Nwfit (empharis added). 
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Here do not a^ear to be other tods in the Sanbei^ «-iiiaib. 

Hie evidence does Bcrt ineiely poito to Mack. It poiitfs to DO ooe dse^ 1 hove been dtroug^ die 
hi«i ealoniliB', hfe rm^cant reKeipto amt his phnne dipt. Hiltoti, Kric, Mmiy, harg 
b^fliroa^ the otoails. No one hm^towa lip as a pos^ecBiKtiifate. Further, RiedRnnk has Stated 
that Sambeig made the dedskns atone. Mb one was listed vndi hhn on the Fried Frank lists of those 
paitid|>ating m investmeto deeinctos. If we diMi’t take a hK& htocfc^ we start dl over t^an looking tor 
someone di^ fits the profile. Then die question wonld remain: if we thidhim or her, will diere be a 
shnilar reason for nM pDoeedmg widi ^ eamninadon? Veiy possfi^ yes, i^vcn Ssnbetg’s creoles. 

Gaiy 
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Gary Agfuirre 

Franc Aguirre, Gaiy J. 

Seitt: lhurs(%, A(igust04,20057i20AM 
To: Hatson, Rotert 

Siibfocf: Feiidinand Pacora 


Bob; 

I meotioaed last nigbt tSiat FerdiBa^ PecMa ms dnef oonnsel fix dio Senate Cknnnittee liiat (bafted tfie 
1933 and 1934 Ac^indodiog the I^opendivBlaiigQageofSeciioD 10(b). UxKeheaini^ eventually 
named afier hi^ die BeoHa Heaii^s. Feoora waned m Us opeo&lg wnds in Wall Street under 

Oafh: 

“Under the soifioe of die goveauaental i^olatian of the secmilies BKdcet, die same finroes diat 
{Bodooed tbe notous speadadve excesses of dM ‘wQd boll madoef of 19Q9 atSl give evideno« of tbeir 
existenoe md inSuence; Thoogb tqaessed for (be present, it cannot be dmiUed ^lal; ^voa a sUtabie 
oliporfiiiii^. d>^ woUd aping back into peaddoos acdvi^. Fietjoendy we are told mat diis leguiadon 
Ux been forotdtag die oonnhy's [no^eritjr. Bitterly Ukstile was TFaU !9ieet io'foe eoacbneid of die 
regolatorjr legid^on. It now looks forwaid to tbe day wkea ft sfaait as it bopes, RUsnoie das lUgns of 
its fooner power. 

Wboi the SEC ttedioes to guesdoD ‘Infoisby captains,” wbea an invesdgadon si^gests ft is the next 
logical step, we are granting daan a pEBs to play die trading game by thdft own ndes. We do the same 
vAen we set artificially U^ baniers to question them that do not exist for odios, e-g., don’t guesdon 
tfaran about going overdiewallmttilweptoved they have alreacb' made the trip. 

I drai’t flank Pecora was suggesting flat regulatwyscnrtmy be deltyedanlil we have anottiormailoet 
coUapse. 1 do not diink he wonld have ddi^ed a heaitiieBt bUbie taknig John Mack’s testimony on die 
record in this matter. Mack had mnltiple inmives, Sambog’s tinst, contact widi Sambetg at die key 
moment, and two possible sources for the tip. He tiioald be asked the obvious questions. 

Gary 
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Gaiy Aguiire 

From: Aguine, <^»y J. 

Sent Wednssd^,JU|y27,200SS:22PM 

To: Beiger, Paul; Marie J. 

Sufelect; Re^ Marie's e-man of July 2S 

AttadimeiiiB: Mack 13.rioc; OM Mack 11 Jtis: <3JA Mack Ujds; IteKie 1.doc: Mack 2/loc; Mack 3.do(^ Made 
4.doc; Mack SxIog; Made6.(fc>c; Mack7.doc; Mack 8.eiac; Made 9.doc; Mteck 10.deie:; Mack 
14.(loc; Mack 1S.doc 

PanlandMaik: 

TUa es to Made’s e-mafl of July 25, which in him replied to mine of June 28 (sttachmeat 

13): I wrote ai^ sent nqr e-man immediately after a heated discu^ein whh Made on June 28, 

. memooalizipg what had tcaispiied. Ido not undetsfand Why it would talee fins wedcs to respond. I am 
also ce^tyiag Paul becnise the limuig of Made's e-mail suggests it was triggeied by my cenveisalicai 
with Pan] on tte same points late last week. Made’s My 25 e-mail teads; 

fVoni: Kr^nten, Made J. 

Seat: Monday, JUy 25. 2005 7:15 PM 
To: Aguine, Gaiy J. 

Cc: Hanson, Kobect 

- Snbjcet: PE; Mack and CSFB subpoenas 

I need greater ^leciSed^ than die iofotmation inavided here. Perhaps the CSFB - 
eicxamieDts will show when Mack obtained information about foe GB/HeUer deal. The 
foot of Mack’s bansfor from Morgaa-Stanley to CSFB, without infotmafion about 
writeo he was over die wall, is insi^cieot justifkadon for compelled tesdinoay and 
intrusive subpoenas at this point, in my view. The oemtacts between Mack and 
Sambeig, though potendally si Enificant, ate not, <b I undetstand it, abenationaL The 
filct diat we have not idodified oUkr potential tappers is of only marginal 
sigmficance. Item 4 is of litde material in^iott since it limits suspickm to Mack 

arnoog all foe people Sambeig trusts^ The evidence of motive Made cite may have 
substanoe, but it’s too vague as artteulated te be meaningfiiL Specifics mi^ 
streaglben it; if digr show condnet inconsistent with pattern. I have clarified the role 
of bv and Lany, which should assuage your anxidy to some degree. I have at no time 
"denied (your] my request to proceed i^th die CSFB . . . subpoena." To the contrary, 

I have himcat^ repe^edly fist ccnctete evidence of when Kbck obtained access to 
material nonpubiic infonzurikn re die GE/HeUer deal is (he sine qua non for focused 
investigation of Mack. 

For rase of lefeirace, I have sqiaiated die Muk’s comments made in his e-mail of My 25 into 
subpoints and then leqxmd to each suhixtint in the taacketed comments. 

1) I need greater ^)ecific% than the information provided here. [My June 28 e-mail was not 
intended to specify the factual support for the Mack testimony-CSFB subpoena course of action. 
It merely confirmed my understanding that Mark had rejected both courses of action during the 
heated meeting we had a few minutes earlier. The factual support for these two steps was 
discussed in the two lengthy e-mails and two ^readsheets 1 gave Marie on June 27 and June 28 
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(see attachments 9-12) and to lesser extent in, the series of e-mails that I had circulated since June 3 
when it was announced that Mack, would become Pequot's new CEO (attachments 1-8). 

2) Peih^ the CSI^ documents will dxtwtvhen Mack obtained iafonnaCion about the GMIeUer 
(feal. [Not likely: all cotnmuoicatioos regarding MskIc’s position at CSFB during the critical 
period before July 2 were between Mack and Credit Suiae Group Chairman Lukas Milhlemann 
inJSwilzerlaad, except for two meetings with CSFB CFO and a CSFB attorney. The July 30, 
2001, Business Week discussed how Macfcwentto CSFB: “Since April, he [Muhlemarm] had 
been wooing Macfc-who left Morgan Stanley on Mar. 2 1 after losing a power struggle with CEO 
Philip J. Purcell-to lakeononeof the tough^ jobs on Wall Street” So fer, de^ite my request, 
CSFB has not produced anythit^ to or (ram its Stviss parent regarding Mack. When I ask about 
it, his underlings tell me Lynch is looking into it Patalino has politely suggested; “Why don’t 
you get it from Mack?” (See attachment 14) Unlit we talk to Mack, we don’t know who he might 
(lave spoken with at CSFB before he was hired. CSFB has expressed reluctance to restore all 
backup tapes for all employees for the period from April dirougli July 2001 and I have not asked 
them to do this. 

3) The &ct of Mack’s transfer from Moigan-Stanley to CSFB, wathoatUifonnationdrout'Bdiai he 
was over the wall, is iosufiScient justification for compelled testiihooy am] inbaraye sui^xteaas at 
tUs point, in n^ view. {There was no wall to go over before. The question is; did anyone tip him 
off during the period that MOhlemann and CSFB’s CFO were wooing him to go to CSFB. Nor 
need the subpoena be intrusive; it could be handled verj' smoothly: a short session during which 
we simply if and when he found out about the acquisitiott Tlie other possible source is 
Morgan Stanley, Currently, we are exploring possibilities at CSFB and Morgan Stanley. Mack's 
testimony, as I explained in our pre-meeting memo of June 28 (attachment 10), could have 
helped us focus our investigation. 

4) ThecontactsbetweenMackandSamberg, though potentially significant, are not, as I undetstand 
it, aberrational. (Wc batt: four Mack-Sambcrg contacts during April through July 2001 . One was 
on tlie Friday night before Samberg started trading his trading on the next Monday.] 

5) The feet that we have not identified other potential tippers is of only maigioal significance. [If 
we had just begun to look, I would agree. I have been through Samberg’ s personal calendar, 
what phone records we have, all his e-mails for the relevant period, searched through about the 
million Pequot e-mails for 200 1 , questioned Samberg about hiS relationship witii everybody 
involved on all sides of the deal (IP Moigan, CSFB, Merrill Lv-nch, GE and Heller) in the deal. J 
have looked through all relevant CSFB e-mails and Morgan Stanlej' e-mails. There are no 
connects. Nor is there any tiling else to suggest that he teamed from any of these people. I haxe 
screened possible comiects on the acquisition teams through the 3.5 million Pequot database to 
look for leads. There were none. The tipper must connect a lot of dots; access to info, motivation 
at the key time, trusting relationship with Samberg. communications at key time with Samberg. 
No one else connects these couple of dots- Mackcotmects all of them.] 

Q Item 4 is of little material import since it hardly limits su^icion to Mack ammig all the peo{fe 
Samberg trusts. [It’s not the trust fector in isolation as Mark suggests; it’s one factor in a profile. 
Suppose an eye witness describes his assailant as a 6T“ while male, weighing over 300 pounds, 
balding with a common tattoo on. his forearm. It does not make everybody with the same tattoo a 
suspect. Just the same way, the tipper must meet the ivhole profile: have jiossible access to 
information, and spoke with Samberg at the key time, had a motive, and was trusted by Samberg. 
Mack does not simply have the common tattoo on his arm; he meets the whole profile.] 
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7) Ibe evidence ofmotive Mali: cite nay have substaiKc, but it’s too v^ue as articulated to be 
mftfimiigfiil SpeciScs might ^rcngthen ih ^ they eomhict incoasisnot widi patten. [As 

discussed above, the June 28 e-tnaii, to which Mark responds, vras not btended to specify the 
details regarding motive. That was done in the memos and two spreadsheets 1 gave Mark just 
before flie meeting (attachments 9-i2). in general, i do not believe that Mack’s tips to Samberg 
wouM have been on transactions where tiiey siJit a profit. That’s too crude and created 
unnecessary risk. Mere likely, they just did fevots for each others like some of those discussed 
Wow. 

a) Mack got into Closed Pequot funds and special deals that Mack thought would have big 
returns to hint during and ctfler 200!. At that time, Sambetg’s funds were doubling in 
value in less than 3 years and the Pequot Scour fond was doing even better. Mack was 
pouring money into these funds in 2001 , even though all (but one) were closed, fn general, 
the funds had a $5 milUoo lower limit E-mails show Mack putting at least $13 million 
Info these funds. This included the Scout fond which had the highest return but was closed 
at that time. Scout is also one of the three fans that consistently appear on tiie SRO 
referrals. One of the spread sheets I provided to Mark oii June 28 shows Mack invested in 
15 different Pequot funds. Similarly, Mack was getting into private deals that Pequot was 
putting together for its own principals, including projects with the following code names; 
$5 million mto “Fresh-starf ’ (Lucent .spin-off bought citeap). $2 million info Baby C, and 
an unknown amount into Distressed Guys, which later became Pequot Special 
Opportunities Fund. As a rough estimate, based on petfomiance over 1999 and 2000, 
Mack could reasonable e.spect that his new' investments in Pequot during 200 1 alone 
would have returned something in the range of $5 million per year to Mack. 

b) Board seats As shown on one of the spreadsheets (attachment 1 2), Samberg was 
promoting Mack for board seats on both Baby C and Fresh-start. 

c) Office Space Mack was using Pequot office space interm’inendy during the period from 
March 2001 through July, 2001, when he began work for CSFB. 

d) Stock tips Samberg was giving Mack stock tips on public companies tliat Mackdirectly 
invested in. “That’s where were putting our money.’’ 

e) Friendship Mack and Samberg were close friends. Two months ago, Mack took over as 
CEO at Pequot. That Samberg would choose Mack in the middle of an investigation that 
could land Mack in jail tells much about the level of trust Samberg had in Mack, i 
discussed how the friendship played as amotive in my June 27 memo (attachment 9). 

8) f have'clarifred the role of Itv and Lany, which should assuage your anxiety to some degree. 
(TIu's was done after I resigned and only after Jim Eichner disagio with iV&rk on the same 
issue.] 

9} I have at no time “doiied (your] my request to proceed wdth the CSFB . . . subpoena.” To the 
coutraiy, 1 have indicated rqteatedly tti^ concrete evidence of when Mack obtained access to 
rnateiial nonpnblic infocniation re the GE/Heiler deal is the sine qua non for ftreused 
iavestigation of Mack. [I’ll be specific. I proposed in my 6/20 and 6/24 e-mails (see yellow 
hi^iighted language in attachments 3 and 8) to Bob that we serve a second subpoena on CSFB. 
When I did not get an answer. 1 asked Bob about it. He said it was Mark's decision. I therefore 
included my request to broaden tlic CSFB subpoena in my June 28 e-mail to Mark: “My view is 
that we should broaden the subpoena to obtain (1) all communications between Mack (we 
now have his e-mail address just before be started svifh CSFB) and CSFB for the two 
moBtlis before he began with CSFB and (2) all documents relatiag to his phase in as CEO 
at CSFB generated daring June and July 2901. Further, I think we need to take Mack’s 
testimony and simply nail down whether he will admit that he knew about the GE/HF acquisition 
from any source.” Mark said he had read the above memo before we spoke on June 28. He made 
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clear to me that he disagreed with what I had proposed. I firet learned that Mark had changed his 
mind after i told Bob 1 was residing.] 

I also believe Made’s tesdnroiix dwnld have been taken prompdy ftie same leason that staff 

BODoally tdees eady teslimooj' of su^ected participants hi an insider trading inve^igatioii-to pin them 
. down. Tbis is partiCidaily tnu hoe becanse CFSB and Morgan Stan^ are still txDdudng e^nails, 
Ftitfh» Mmgan Staidey will be fiiei^ because Mack is now its (^O. CSBB will be fiioidly to Made 
becanse Gary Lyndi, is gomg to Moi^m Stanly in a coigde of montits to join Mack, cmitiols the 

CSFB ptodnethm le^oDsive to our subpoena. Furtber delay allows Made to concoct a stoiy tM is 
otmsisteot with die infinmatitm ctMttaiaed in die e^n^ On the otberhand, if he £d not pnrade 
mfinmadoii.diatalsDin^becomedem'. Asdeenssedinmy Jaim28e4nailtoMaifc:(BidiiIA lOXdiis 
would allow us to focus on other possible somces fix- die t^. 

1 had di£fetait Old more tit^liiig iirput udQT it was difficidt to moire aiund with the second CSFB 
sufapoeiia ami die Madt teslinxay. I sent two e-m^ to Bob duiiiig ^ week of Jme 20 (see 
attsdunads 3 and ^ pnvosmg ^ we proceed with the Made testimoiiy md Innadeo the CSFB 
subpoena. When I (Hd not hear bade fiom Bob, I spdiewidi him directly dxmt these pn^osals. Bob 
toldme 1) that these decisioiisweieforMaik to make and 2) it woold be an vjduOb^e because Made 
had powtotfol political Gounections. Bob also mentitnied diis coocem daring a meeting widi Made and 
me: Bob’s comment dioat Mack's political indnence became more real learned onhme 27 diat 

documents I had ndqioatoed fiem Morgan Stanley were foxed by Mary Jo White (who bad never 
represanted anyone in the investigatiem) Erectly to Linda Ihontostm (see attadmieat 15), befioc Kfoigan 
Stanley produced them in die investigaW. On die precedmg Frid^, June 24, Bob also met piivdely 
with Paul abom die invest^atfon I was handling. Likewise, Mark and Bob did not invite me to 
participate in the meeting on June 27 when diey discussed Mack’s possible testimany. this combination 
of events suggests to me that the issue whether Made’s testimony would be taken was being bandied 
difforendy than the same issue for other witnesses in this invesdgat&Ki and diCforent fiom the same issue 
in odito' investigations. Further, I do not bdieve dial tretoiog Mack difforendy is coDsistan: mifa the 
Commission’s mission, at least as I understand ft. 


My comments above deal widi one sftaadon that I found very demoralizing. I am preparing a 
second memo-e-niail addressing other events that will place the above in pet^ieclive. 


Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax; 202-772-9236 

mailto; aguirreg@sec,gov • 

From: Krettman, MaifcJ. 

Swit: Monday, July 25, 2005 7:15 PM 
To:^uinievGaiyJ. 

Cc Hanson, Robert 

Subject: R£: Made and CSF6 sifopeonas 

I need greater spedlksty than (he infoiniaUcin provided hero. Perhaps the CSFB documents 
vviH show when Mack (fotained infortnaOcin about the GE/Heller de^. The fact of Mack's 
transfer (rom Morgan-Stariey to CSFB, wfthout information about when he was over the wall, 
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is InstrfMert JusWcatkxi for conipeled testimony and Miusiva subpoenas at this point, in my 
vww.Ib contacts between Made and Sambeq, though potentialy significant are not, as I 
und iBtandltabefTational. The foctttutwa have not Uantttadottiarpotantiai Uppers is of only 
margin a l signiBcanoe. Item 4 toot mtemateriaUmport since Hhaedly Innits suipidon to Macfc 
among at the people Samberg trusts. Iheevidanos of motive you ctle may tiavesubstanc , 
but ift too va^ at articuiated to be meaningful SpecMcs strengthen 1^ if they show 
conduct inoainistent wM) pattern. I have dari^ the rote of bv and Ler^, sdiich stKMjId 
aseuage your anxiety to some degiee. I have at no lime 'denied {yourf my request to proceed 
wtthth CSFB... subpoena.* To the contrary, I have indfcaled repeatedly that conorete 
evldenoe of when Made obtained aooess to neatartat fxinpubic Monnatian re the GEiHeler 
deal is the sine qua non for focused investigalion of Made. 


Reen Sgt*n^ Gary J. 

SMd: Ihunday, June 30t 200$ »-.29 AM 

Tk IMIinan, Martel. 

a sb j sc fc fW: Meet and CSFB autpeonaa 


CocTccled e-mail sent yeaerday 

Gary J. Aguirre 

Senior Counsel 

Division of Enforceineni 

Securities and Exchange Commission 

Phone: 202-551-4437 

Fax: 202-772-9236 

maillo: aguiiregr^isec.gov 

Fisrb Agukrev Gary J. 

Sent: Wednesday, June 29, 200$ S;ll m 
TKKreainan,HaitJ. 

SUbfeeb Macs and CSFB sutXMonas 

Made 


As you know, [have asked to issue a subpoena to CSFB and to take the lesCimoay of 
John Mack in coooectioa with Sambog'a $80 million trades is GE and Heller toortiy before the 
public a nn o wn cenie nt ofihe OB’S aoquiiitto n ofHeller.l suggested in my e-msfl to you of June 
27 fas aummmy fiofaion why Mack «raa a logical source of the t^ and alao suggested in my memo 
of Jane 28 that this was the next logical step in tbia mvBsdgatioa. 

The reasons are the foOowiog: 

1) Mack had access to this inCxmatiaa from two sources, aiiioe be had 
reoeotly left Morgan Stanley, which tepceaeotedGE, and moved to CSFB, 
which r^xeaearted Helier; 

2) Mack had communkadoos with Sanberg on at least two cotkaltiines 
dtsing the Saraberg’s trading, indudiiig a call after the ciose on the Friday 
before the Monday when Made begni trading: we have DO odier leads at dill 
tiine of people who likely knew of the acquisitiQn diat bad oimlact with 
Samberg sbMdy before be began trading; 

3) I have quesdooed Samberg about aOindividuala who were identified in 
cfaioootogies wbo had knowiedgo before July 2, 2001 of the Hdler 
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Kxiouitioo, md Simbeig (kakx be had contacts vrilh any of them; thb sug^ists 
that Ibe tipper was not directly involved in <be acquiatioo; 

4) Sambcrgwoohl likely have a relariombip of trust widtlbepenoofiom 
whom be aooepled ibe nfoonalioo. Mack ineeis tbit criteria, 

5) Hxte wen a mmiber of motives for Mack to pass ftbinfonnatkoaioag to 
Sambeig: 

a) Mack was admitkddiroctiyimoPeqiioi deals, e.g,,tbeiiigbt that 

Mack is s u s p ected of giving Saiabetg the Sambeeg anaaied for 

Mack to get a SS mOUoo piece of a Lacait iovestmeot sobsidiafy that 
was bcffig sold at a ere sale; 

b) Mack got to pal at least S7miUioo(19cBlyniBchhigtier)iBtDPe(]uot 
Aaids that were closed; these foods had seosatioaai reCums at foal 
tiine, mcludiiig S5 miiiioa ioCo ooe of the funds that was allocated S.4 
mUlioo in profits fiom GB4iF; 

c) Stmbetg waspiopoaangMackasadiiectoroatwoboafds; 

d) They were very close fiseods, eg- Sambeag’ssec set aay says “Mrek 
loves you”: Saaberg was in dergierate oeed at that tiiDe for some big 
hita, since his afl sta r p s u t dg d was leaving abow hatfof Pequot 
eo^loyees and Samb^ was wonied that more wooid lear^ 

e) Mack aoticitod and obadoedSamberg's stock Igts; 

1) Other coosidentioo that does not show up in dw Pequot e-mails. 

Your lefosal to pennil this testimony, along with other limitations, has sjpuficanlly affected this 
investigation. First, Boh has instructed me to stock with the GE-Heflerin v est i g at ioo. The 
Samberg-Mkrosoft invesligatiaa is on hold until David Anden and the FBI speak with David 
Zilkha. That matter really depends (HI whether ZiDcha teds the FBI that be Samberg 

around April 9. If be does, David Anders vnillicelyooatinie the matter as a aimina] 
investigatioa If Zilkliadaro not admit he tipped Samberg, we would have the same probiem. 

As I niemiotied in my Tune 28 memo, the second best source of proving the Samberg OE tip is 
foam die backup tqim I am not pennilted to speak with either Pollack or Stocch, who are 
handling this matter and Audrey refers me to than. That esCfoctivcIy closed off this sowon. The 
other ponibUity is to take exsestslve testhnoiiy fioan Fetpioc empfoyoes in this reganL I have 
already (akeo ^ exammatioos tiyiog to pm down this issue. Funte. takmg two weeks of 
aestiincmy on this issue that may not be productive is not how I intespeet Bob’s giaddmes. 

I have proposed that we obtain the documents from CSFB that would show wbea Mack obtained 
tnfofiDatioa about OE-HF. I suspect dial Mack leamed during an onentatioo at CSFB. I would be 
looking for infomiatioa that Ma^ knew about OE-Heller as well as infotmatiaa when Mack 
lesuned. Evideooe that Mack ieintod near or on Friday June 29. the nighr of his call to Sambag. 
would a*«d to focus the matter more on Mack. Evidence that be did not lescn undi luly 3 or 
never learned would eliminate him. Fiem the newspaper accounts,! have infened that there were 
some anaagements between CSFB [pcior draft erroneously referred to Morgan Stanley] and John 
Mack in eaify Jtaie. This is ccnststenl with an orientation later in the month daring wh^ Mack 
learned about the OE-HF matter, peihiqa 10 days to 2 weeks before the public annoUDcemeiit 
that he was Morgan Stanley’s CEO. 

1 imdccstatid yoo have denied my request to proceed widi the CSFB and Mack subpoenas 


Oaiy 
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Original Message 

From: Aguiire, Gary J. <AgukreO@SEC.GOV> 

To: Ribclin. Eric <RibelinE@SEC.<K)V>; Foster. lOltoo <FosterH@SEC.(jOV>; 
Eichner, Tun <EkhiK!rJ@SEC.CiOV>;Coofoy. Hioinas <CONROYr@SEC.GOV>; 
Oiascoe. Ste{>beo <}l«scoeS@SEC.GOV>; Miller, Nancy B. <MilkrNB@SEC.GOV> 
CC: Hanson, Robert <3bisooR@SEC.GOV>; Krettman, Mark I. 
<lCieitmaiiM@SEC.GOV> 

Sent- Fri Jun 03 08 J6:07 2005 

Sut^ect: Possible tipper new Pequot Chairman? 

John Mack, who came up on radar screen as possibie GE-HeUer tipper, has just become 
chainnan of Pequot Capiml, acootxiing to ankle below. Mack moved fipom Mocgan 
Stanley, adviser in Heller acquisitioo, to CSFB. also adviser in Hdler, in late July 2001 , 
the moolh of acquisitioo. The are hundreds of Pequot e-mails tefeoriog to Mack, 
including a dozen in July 200 1 .See e-mail below between SanAerg and his son referring 
to Mack Clfs nice to have friends in high piaces...:)" H something to this perverse 

logic: Ma^ is the only person in the world who would have as much to loose as Samberg 
if we could prove that hie provided material-nonpublic info to Sanfoeig. Who safer for 
Samberg to bead Pequot ^ keep its secrets? Please note the happy fece which has 
already come up twice in relating to possible flow of insider info. Ironically, Mack’s 
aiticie quoted bdow is C-1 of WSJ, just as was wben Sambcrg’s exchanged e-mails 
below. 
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From: Ajiritre, Gaiy J. 

Sent: Monday, June 06, 2005 11:30 AM 

To: Hanson, Robert; Bdmer, Jhn; MSer, Nancy B.; Foster, HMon 

Cc KreAman, Made J^ RMki, Ertc 

Subjnet: John Mack axracUon 

Mack left Morgan Stanley in March 01 and was wockiag at CFSB by 7/12/01. He 
oootiDues to be most likely candkfate so &r for various reasons: deep coaoections Heller 
info at MS, access to Heller inlb at CSFB, multiple relationsliips with Samberg in 
Ol(closepals, investor in Peqoot, discussed deals, pbooe call just Samberg began Heller 
tra^Ung, possible office at l^uot, and inch of 200 1 e-mailsj. 
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I'rDm: Aguiire, Gary J. 

Sent: Momtay, Xne 20, 2005 10:M AM 
Tw Hanson, Robert 

subject: Reeruot: Cwmectlng tbe dots wth Ok CSfB-Hacfc-Samberg-ttioeoiy. 

J tbsak ere s^iodd sc^^n: a s e co ewj subpoena o^i a£l docueaeBta 

Mack’s phase in widi CSFB. One fini subpoena nesvciyiiaiiDw, aeekii^ only e^nailsloar 
fiom Mack and Pequot <badng .^BK ml 01. A bwigjber qoesiiaa is wfaetfaer to tdx Mack* 

story now or wait till we get ail info &DCD CSFB. I bvor doii% it now. 

As a theory, the CSFB>Mack-Saaberg best connects the dots for the path of the OE- 
HF tip. It has some gaps and laiceitainties, but no iobereot incooststenctes. ^Uack learned 
from CSFB about Heller around June 29, 1 think die story would be compelling. Here are the 
dots I see; 

1) Sambetg’s aggressive buying of Heller suggests be received the tip shortly 
before July 2. Mack spoke wiifa Heller on Friday evening June 29. 

2) June 29 is also a logical time for Mack to learn about the CSFB’s invetUoty of 
investment tmnlring deals, including the Heller acquisition, given Mack’s July 
12 start date with CSFB. My iniinence, albeit on sketchy evidence, is that Mack 
conunioed to CSFB in early June; 

3) SambcTg’s continued buying suggests that he was continuing to receive 
ooofinnation the acquisitkn would go through. Mack would likely have 
continued to get updates on GE-Heller and he continued to have contacts widi 
Sambcig. 

4) With over $400 millioob Pequot funds, an MIT graduate, and 1 6 years nmning 
hedge hinds, Samberg vras loo rich, loo smart and loo experienced to take a tip 
from anyone he would not deeply bust Mack met this criterion and bad as 
much to lose and Samberg if tky got raughi 

5) Mack profiled from being allowed to get in dosed hinds and in special Pequot 
deals. He war allowed to pour millions into Pequot’s bottest deals and hottest 
fuixis b Kfay through Au^ 2001 when Pequot was managing over $13 bUUon 
b assets and funds were not accepting new money. As Samberg put it on July 2, 
the day he began tiadbg b Heller, “the only fund open now is partners, and 
allfaoi^h the mb is $Smm, we are always willing to make stgniiicaat exceptions 
for important industry contacts.'’ 

[Bob: The term “industry contacts" appears more than 2000 times b PQ e-nuuls| 
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Incidentally, the above may also help explain Lynch's call to Paul. Incidentaily, 
Lynch advised Mack on at least one Pequot Ma^ mote Sambeig on 2J6KI1 stadng, 

“I have checked widi Gaiy Lynch and he coofinned that dtete is no conflict for roe as an 
original investor [in Fe<]UOt]. "Mack also hired Lynch: Here's one oewqxaper account: 
"Mack hkes include 4 4 LyircA a fimoer enforcement chief at die Securities and 

Exchange Commission, wto is a vice chainnan in charge of stock research tmd legal 
comptiaooe, and Stephen Volk, 68. a former partner at law firm Shearman & 

Sterling, who was Mack's flnt hire and became chainnan of CSFB." 

Inctdeittally, Volk resigaed from Shearman & Sterling in early June, suggesting 
that the Mack-CSTO deal was in place by then, which in hon means June 29 is a 
possibility when Mack learned about GE-HeHer. 
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Fraai: Agukre, Gary J. 

Sent; Monday, June 20, 200S 12:32 PM 
Te: Hareofv Robert 

Satafncb R£: Pequot: Connecting the dots with the CSFB-Mack-SambersHheoiY. 


See comroeots answers below 


Horn: Hanson, Robert 

Sent; Monday, June 20, 2005 11:16 AH 

Te: Agutie, G^ J. 

Sultfect: RE: Requot: Connecting the dots «eth the CSF&Mack-Sainberg-thoeory. 
lota rert ing sMB 
Couple quaslioRs: 

1) Am you suggesifeig fiat we bfaeMack^testfenony now betm we gat die documents or 
•MtwemkfcrMKxerlooumonblrowiCSFBorbott? Both i you want moiedacumenls 
tom CSFB, wtMt woidd Viay be? t need to drati language t)ut f would want to gel his 
contract (when sigrfed? Jurw?) and ad docuntents that relale to his phase in (assuming It 
occurred In June), particuiarty any rrreetings with investmeni banking staff or any 
download he got from Wheally. Ihe CEO S>at was forced out Keep In mind that he had 
confrontations with bankers when he walked m, including Ouaitrone. 

2) How do we know that Mack spoke witiHeaer on June 29(1 faelM>)?Sarnberg e-mail of 
600 saying he spoke with Mack the night before. 

3) IMientidSambeq) start buying Haler (3 below)? July 2. the Monday alter Mack can 

4) On 5 below, was Mack petsortaly kryesting in Peguot? Yes; he was an original investor 
tfsik when and how much? Oon'l know total, but e-mals in May-Augusi refer to $5 
milion in one fund, plus more $ for Seoul How would ha kwest in tw hoaast 

daab? Oirectly, but hard to le« much more because e-mails cryptic and ki code. He was 
investing in: *tresh start," "Baby C.* and "diskessed guys ' Fresh start was some kind of 
spin-off from Lucent And Vie holtart ftaids? During bme frame, he put 55 miion in one 
fund and wanted to put more In Scout (suspect he was did) which was on fire 

5) OoyoukderpretViaemalriaaladinSbelowlDineanthemlnInsaakwesbnentafSS 
mMon to be waived lar important kidusity contacts? Mol sore. Samberg says more than 
SlO.tXXJ.OOO Did Mack (wn kivesi lass tian 55 mSon in partoets? E-mak was not about 
Made, k was communication to Zkkha that shows Samberg's stale of mirxl on July 2. 
2001. 
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From: Haasoo, Robot 

Sent; Mooday, June 20, 200S 8:2S PM 

To: Aguirre. Gary J. 

Subject Re: Pequot Coonectiiig the dots with the CSFB-Macfc-Sambcrg-theory. 

Ok»y Gary you've gives me the Pm starting to think about the case during my non 

work hours. 
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From: Agjiirre, Gary J. 

Sent; Monday, Jtme 20, 2005 1 ;4 1 PM 
To: Hansen:, Revert 

Sabject: RE: Pequot: Connectii^ die dots wMi the CSFB-M«:k-Sambetg-tfieoiy. 
See commits below. 


Front: Hanson, Robot 

Senb Monday, June 2005 12:4g PM 

To: Agufarc, Gssy J. 

Subject: RE: Pequot: Connecting the dots with the CSFB-Mad:*San^b^g4faeory. 

Coq[deniofe: Mack ^pob: with KeOcr? Don’t have evidence of this. See 2 bdow and 
tfaea IJbelowtfat^ifhe’stakiag with Heller doesn’t that goakn^wtqrtom^icatiag 
Wm? Agreed but no evidence. I still don’t get 4) below. Whexi was Made investing in 
Ac firaib and bow miKh. Don’t have any records showing amount of all investments, just 
the funds he invested in But here’s what we know from e-mails: Mack was an original 
investor in Pequot ( 1 999) and invested in multiple funds and deals between May and 
August of 2001, the only time fame I have reviewed carefully. One investment was $5 
million. Another was SI million. I think another was for S5 million There are references 
to others where amounts not stated. Also, where was Mack before CSFB? From March 
through start date with CSFB, Mack between jobs but sometimes used Saraberg’s office 
in New York. Mack was with Morgan Stanley until March of 2001. Recent subpoena to 
MS asked for 1) all Mack (plus assistants’) e-naails to PQ before he left in March and 2) 
all e-mail from MS staff to Mack after he left. Maybe that’s where he learned about 
Hieller. Tnie. 
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RxMn: Hanson, Robert 

Sent: W«lresday, toe 22, 2005 8:31 AM 

To;AguIiTe,6aryJ. 

Subject: RE: (tod que^wt yesteiday 

(tod- that he^ 


From; Agirirre, (Saty 3- 

Sent! Wednesday, toe 22, 2005 6:04 AM 

To: Hanson, Robert 

Sulgect: (tod question yesterday 

1 nisseddiis: Mackgof SSmin in Pequot Partners on either 6/1/2001 or 7/1/2001, atfiera 
month before or the day Sambetg started buying HF and GE (see eHoaails between 
Samberg and Pequot Marketing head below). Samberg put one thiid of OE and HF in 
Partners; ■ ' ^ 


TO: 

Cfemcy, Sheila p*equot Maricedng Head] 

FROM : 

^SambergP, Art 
DA1B = 05/13/2001 

he'd fike to come in asap. are we going to open on 6/1? 

Original Message 

From; Clancy, Sheila 
Sent: Suiiday, May 13, 2001 9:23 PM 
To: 4Samberg¥, Art 
Subject: RE: 

sme i swfl caD him and i wffl ask niait dtoot scouU_.do you want him to come m oo 6/1 

mlfVl mark — wha* do yon thmk? 

CMginal Message 

Prom: ^Samberg^, Art 

Sent: Friday, May 1 1, 2001 2:31 PM 

To: Clancy, Sheila [Pequot Marketing Head] 

would fte to put S45/WW into partners at the 1st awmlabfc opening, he’d 

also Bkn to iwt mme $ into scout, if thafs possible, and would Bloe a rec^ of what he has 

•whrac. you Wfflit to csdl Mm? 
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From: Aguin«, Gary J. 

Sent: RUay, June 24, 200S 8:19 AM 
To: Kan$on, Robert 

Subfacb Broadening CSFB subfioena for Mack e-mats 

Attached is Nancy's Sambetig-Madc spreadsheet with a few edits. 

CFSB has 500,000 Made e-mails now ready to be searched. Prodoction datt, after 
extension, is now 7/8. Our cunent subpoena seeks: 

1. All electronic mat! to John J Mttck (“Mack”), from June t, 2001, ihtou^ July 
31, 2004, from any agent, officer or employee of Pequot Capital Management 
(“PCM”); 

2. All electronic mail from Mack, firan June 1,2001. through July 31, 2004, to 
any agent, officer or employee of Pequot Capita) Manageaienl (“PCM”). 

Stnnid see diacBss broader search with tbwm now to avoid lepetkiw aeamhes? Also, I 

lave Iband e-nail'Btfchess Maeirasedjnsthefiw he joincdCSFB; which means wemsy — 
VRBtCSFBnmails to actdfiea dm Mack address. |GJA Seeead reqaest to Bah to 
Braadca CSFB snbpocmi] 
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Mack Pequot Holdings 

Carreat lavestor 


Fttad^fagaa ad Accoort ClteatNawc IlfWHi? 

Pequot Credit Opportimities Fund, L.P Christy K- Mack Yes 

Pequot Eodowment Ftiad. L.P. C J. Mack Fouodatioo Yes 

Pequot HeaHfacare Fund, L P. Christy K. Mack Yes 

Pequot Heaitbcare Venture Fuad, LP. John J. Mack Yes 

Pequot Partners Fuad, LP. John J. Mack Yes 

Pequot Priv«c Equity Fund II, LP. Christy K. Mack Yes 

Pequot Private Equity Fund 111, L.P. CJ. Mack Foundotioa Yes 

Pequot Private Equity Fund lU. L.P. Christy K. Mack Yes 

Pequot Scout Fuad, LP. Christy K. Mack Yes 

Pequot ^)ecaal Oppoctunities Fuoi, LI John J. Mack Yes 

Pequot Teksoaununkatioiis and Medi Christy K. Mack No 

Pequot Tekoomnujotcatiotis and Medii/ohnJ. Mack No 

Pequot Teleco«nmunicatioas and Modi CJ. Mack FouodatioQ No 

Pequot Venture Paxtoen □, L.P. John J. Mack Yes 

Pequot Special Opportunities Fund 0, liohn J. Mack Yes 
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From: Aguine, Gary ]. 

Sant: Nentsy, Juty 11, 20QS 8:46 AN 
To: Hansext, R(4wt 
Sob j o cb CSFB subpoena 

SpolK witii Pat Padino late Frklay re CSFB subpoena. He remains cooperative, but, as we 
expected, was not sure CSFB will be able te> ob^ Mack-CS cooununicatioQS. Locating 
wte Mack met with at CSFB will also be a challenge. His commeot to me: “Why eioo’t 
you get this stuff fiom Mack?” I am going to contact CS USA and subpoena bbck-CS 
coimnunications. OK? 

He asked if I would provide him with a copy of CSFB's NYSE submittal so he would not 
have to chase it down. With your approval, I provided Morgan Stanley with its submittal. 

1 suggest week) the same wift CSTO, since will likely point them in t^ right direction. 
OK? 
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from: Agukrc, Gary J. 

Smt: Wednesday, June 29, 2005 S;13 PM 
To: Kfeftnan, Made J. 

SWtijecte Morgan Stanley detwy 

1 have been inibnned by Fiona Phillips, svbo represeots Morgan Stanley, that a CD is 
expected here this afternoon. When I told them that it could be deliver^ tomorrow, since 
the maitroom would be closed, she insisted that it be delivered today because ‘'someone 
here was expecting tt” That person is not me. f also understand that other documents 
from Morgan Stanley were sent directly to Linda Thompson tod that (here have been 
disetusioDS between senior staff and courtsd for Morgan Stanley. As I have told Bob, and 
stated in my memos, the most logical path of the infbnnatioD is from CSFB to Mack to 
Satnberg. 


Gary J. Aguirre 

Senior Counsel 

Division of Enforcement 

Securities and Exchange Commission 

TBdbc 207-551-44T7 

Fax: 202-772-9236 

mailto: aguineg@sec.gov 
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ppctU'lMry 

■ ^rt: P£i 


t ^.<11^ Ihmcw looktef tef; Cte •£ ou l)L<Mlifial Z 

/•M v«M ta vabU «ad^ Uia yoa^ aitfiMr. CitM la iKMctaf mlamg, aadi 

fgaa aadbar. Ar» fow la tW «f/«l: ••• tlw «MMkJt mttmr mmctt Z*d SMdly Ilia 
fott t» «w«fc tiia dftataaawwl 4«ry« X*^ wuno^arad. 


" ■ " " — Ocl ^ a*l ■■■-• 

fnm |iMk(#9vnr <J»3^W©woceip«oo«> 

lat iM^igg, Art <»'TtJti^€q!moitcmp»c<m> 

Matt %r«a 10 12:Sitll 2001 
MA) ett mt 

«ail :|aka IJM* algbt. >a i— f to T* go—jad MttA Cr aa Mtat t aad 

yat Saaa la. 1 wlXX Mt ««» • li^lwir «Mk mftmM a«tt aitA tAa la toXkm. aa alaa diatad 
aiMMit aldb aad 1 ^praa *»*— laput. M aaa aat^ apyaciatiaa «ad ooattoaad tiat his «ciM 
aMaliad a rat. by tAa aay« Aa aaid Aa ad^bt fcaaa ta Laar hay taitlam raafnaar o ua tac ta for 
rraabatmif C&oat aiadw ilaya baeaaaa Aa artfMr aarf ti^ baaaUaf aa ntbar f1 lai aa i, I't 1 1 ♦ 1 taJud 

Aia.Clli&_ifoa £Saa aaii rbnnntir tit apald.ba taoaamatad. 


— -xOdflaaJL Haaaaytr— — 

rreaii ladiarf^ Art 

Mat! mday, Maa 29, 2001 9«32 OK 

Tat tefcaadaX. Mery 

Cot Bceacb. Kark/ foeb, Mrry; Laathan, Lacry^ daocy, SbaJJai CAriaa, Mvlnt BartJLay, 

Patac 

lablad.; 


Maa X aaat ay aaall onaioamiaa a — attny w a nt taw X 4iM aC raaXXaa tba abt wa l d eXoaa 
at lt3f and paoplt «aaul<l ba laavlay far vacacl«tta>. Vbat apa your avallablUtlaa tba Mai 
aftar Muct? Pis caap o at d to wady. 



PCM-O1 1-001896 


GIA - OTMOI 
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<^autiT«, Qary J. 


From: Agiim, Oarf J. 

8*nc . Wediwsdw.AusiusI 17, 2005 12:36 PM 
To: KP9ftnan,Marlc3. 

Cc; Hanson, Rokart 

Sdifecl: RC Paquot (Mn4ng iMUan. 

As I undaistand the tann \Mr tha Mi.* I do not Mnk K apptes here in its usual sense: 
someone wflNn a eoouitliee Ikm going over the Var resMcOng aooeee to non-public, malariai 
inlonnatlon. The tip to Samberg, assuming R look place, must haue oocuned bafere Mack 
stated with CSFB, Thera wM be no evfcjenoa in the classic sense that ha ewnt over the wait, 
as there was no wal at that Urns. 

The question is whether GC-HaAer aoquiaittan IMS dbctoaed to Mack during tite wooing pedod 
with CSFB, This wfli not be easy lor two reaeotM. Rret, 90% was hamRad by OredR Suisse in 
Genesta eiilcft, as a Creitt Suia^ is beyond the reach oT our subpoena I have been wortdng 
through CSFB to try to get ttiam to produce CS^ dooumenis, and they sound oooperailve. 
Second, afl subpom documents are passing Riraugh Lynch, Mho is going back to Morgan 
Stanier toioin Mack, t am he a ring a lot about p r ivacy t ight s u nder Swiss taw. — 

PataSno (CSFB contact) says Mack had tao imiled oontects w«h CSFB shortly bekxe he 
Started iw>lk He met with CSfB's CPO and an attotney Km> weolcs before he started (around 
June 29) and again (ust batora ha started. Both dalaa are vary tlgruficanl in tscms of 
Sairberg's tracing: June 29 is whan Mack spoke by phone tartih Samberg, which is )ust t)e(ore 
SafiRiarg began barfing in Heter. July M is iae Ikne frame when Sambarg incteaaad his buy 
on Hellof fctOT 1S.000 to 400.000 shares, suggsstsiggiat hie In kx i na tio n was refreshed. This 
also correlates wkh the data that GE increased its offer for HeDar. 

Bottom Hne: avldanoa suggests Ihst Samberg had Ms bio rehashed on exact days that Mack 
rrtst writh CFO o( CSFB. Ram 8 ban effort to obtain Intomntionrstavaml to tie possMty that 
info went to Mack during meetings wttir CSPB and CS. I am not optimistic, given the Lytioh 
niter. 


riwtt; KreCiran, Mart jl. 

Swil: Warkrreday. August 17. 200$ 11:26 AM 
To: Aeulre,Gaiy7.; Jama, Ubsn A.; Bdiner, Jkn 
Cc Hurson, Rcbot 

Subfecb RE: PsquotpamMig natters. 

Where are we on determining the date Mack was brought over the wan re GE-HaVer deal - the 
necessaiy prsraquisita to subpoena to Mack? 


Froau Agultts; Gary X 

Saib Wednesday, August 17, 2005 11:21 AM 
Tot Ubm A.; Bctmer, Jnt 
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ngt^a^ 


CB Kidtman, Haric J. 

SUifMb nwot pamrK*9 mBtos. 

ImmaBizebeiowaliatal' peadin(m«teixfoUo«ni>g upon our coavenatioM over llie peat 
couple of day*. }*ea(Enli}' wM> LAan doBc. Thee Heaaa in boM wnD ho iliB safciect of pfam edit 
tfiis afterDOOu. if you wooid fike to sit ia 

Mario aincs Bob ia out. I am capyint you oa dte Bit I am leaving for vacalioa tomonow, wfaidi 
I ckaied wMi Bob. 


1) C aa f l rw aaam date IBr B aa l a H fci NY fcrweefcafi>ff;td cam ro a m l a d sapartg; 

2) CaadlnnesamdateaterDartfcyllarweekafSfVt 19teDCaadSaaabcfgter«eck 
af Sept 3C ter NY; (Bt aaaai laaaa aad lapartari 

3) tei f ii a t a ni ipi i aa T l V aaiHaa^te t ii iiaiB * — '» a MB JM yt i p a f a O i te dh f) ; 

4) Get ataeaa ftxaa Sa acdB oa eaeb dm* af Bacfc ap tape*. 

5) H a r ga a Staley; Gal d ai ft ka Sta a Bnaaa A ahi ry Wal aa aay aefl spate lu bar letSar re 
MS aafepMaa campBaboe; }«■ cm tecMa tMa IfyM waaf «M* Paa oat ar ri da 
ate m Pte i a efc. 

B) SWtui of FBI ooatecSwWiZIBdia; we wae* Sambos exam immedtetciy after ZiOdia 
iatendear: we'nwatttegasBna’scanbaclLAcBatiaDavid MariEBl.iel«71B-2S6-73SS 

7) TU apboBa com paay aobpoeaaa: Aay eaetei pboae a fw oidi p w ateeed of Sa mb c i ' g call* 

'' 'fiomWt-tooaaoafbeiidof JafyT 

9) CSFB: Oo( preas on PataHno for tee following: 

a) July aubpoBBaparagnpfa I ;Tliombeig and Rady’s e-nadlawM) Made; Mack- 
es (aa paRol) omaOa; 

b) JuiyaDbpaampanBrapb Z-TBarat)eigarKadiaiio*eai>'Bm>asrcMBd::CS 
aotBs or meuna re Mack 

c) LeOertoPaialiMoaabove: 

(0 Lookfor Aiicust30prodaolMboritBiw3-4L 

e) Heated Pacaliaoaext week if wc do DO* hav« his letserre above. 

0 August 17 a a bpoea a : svBncBdtowortcoaebearill ID info flow; we mate wre 
his doc loriew pete docs. 

9) Aador backup Opes iaaus: See say ooasorasaiagogaaaroctioa issue oaFaqaet-Andor 
afsesaaenl (wffl send m e-aaO on this today); 

10) ftfaer a oqui a i b oB pUyera baveoootacai wite Fe(|aac before Samberg trades? You can adc 
teem 10 collacc teia iafo by lequeat lemr. Bowever, I dottel any will admit w/o doc*. QE 
and JP Morgan aqrao docs. Yoa have WaBieODr. Need aockocfc ante MeodBoaBapbe*. 
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Ftom: Aguin*, Gaty J. 

Swit: TTMirsday, August 04, 200S 10:1S AM 
Tot Hanson, Robert 
Siit4acb RE: Penflnand Reoora 

1 am coming ill to do (be memo DOW. (will take off Mo«iay instead. 

Oa<y J. Aguine 

Senior Couasei 

Dtvisioo of Enforoemeot 

Securities and Excliange Cbmsntsaoo 

Phone: 202-551-4437 

Fax: 202-772-9236 

mailto; aguiiTeg@sec.gov 


Rwm: Hanson, Robert 

Smnt: TtHasday, August 04, 2005 10:16 AH 

Te:AgultTe,Ga^J. 

RE: Fentnand Reaora 


Gary, 


Waaeamtobawiaootwnun da tin g andrinnotauteatiy. Wa both have tiaaama o b lac ih wa. I 
laanMd taomh the grapatAne, rather toan dbeedr. tiat you eare not iaavtog but staying and 
wanlad to blow ehat your plana am. IsMamnataumbacauaaeeoovanaddHaramissuaalaat 
nighi and never got to tw heart of die guatoton. Ungutradbacausal neadtofigumouthawto 
staff the caaa and the am Yourstotosbobrtouslyvsrylnnpcrtenttolgurtngoutvihattodoand 
how to staff tie case. 


ItWnkwsshouldptspaieawantodbeutstngvrtiytttapprept l atatotsfcaMack^to s tbnonyat 
thbpoint I said I would do tat one point and t thought you said you would do I shorty 
t ia mal to r. VdeVedbcussedtNs e ever to 10100 to st e sllsf a nd Paul marooned recanuy that ha 
waasOilootdngfcramemo. WsinayhavedHstortrac<lec<ona.butatboBBrntsf beisweone 
should be prep a re d , rm happy todotfwmamo.ffiouiyiawffhavetowaanawunMaAarmy 
vacadon. 

Ibslars that itaitc feels It bprematum to tsheldaolt^lai>iwny. Idontdbagws. Ifwughtand 
Mnk t mafceo eanea to wiffe a memo to mtoae sum euanrona haa a chanoa to underelsnd 9w 
fBCtswakaveandwhetharlnMhaaaanaatotakathatottbnanyallhisJuncaae. Paulhad 
wa n te d to talk about taking tialeettowny at ona point tWnkffw memo shotdd precede auch 
dtacusakm. As a ganarai matter 1 try to start fok above me aboUaigtolcanldsiapmertsb 
bveadgattont that may Wggsrcala and tie Bgaao that may are not ceuOM Rat tooted lalao 
t*ik 0iat Paul and poBStoly Unde would want to boa if and whan IMS am planntog to take 
Mack's tastbnony so that they can anttdpato toe leaponae, which may betode press cals, mat 
wttftalyfolaw. Mattfeoouneelwtt have Tuba* as I daaertbad bet night- m eani ng toat 
thaynwy reach out to Paul and Unda (and poaetotyotoars). HopathbcbridaethbigeaomeehaL 

Thanks. 

Bob 

PS Idonotbeievalninicramanagamanlortoaikbnaoassary. 
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Rwh: Agulrw, Gaiy J. 

S«b mnday, AugustH 3O0S 9:48 AH 
Tk Hansoiv Rubeit 
S> i tf«c t RE: Ritlnand taoora 

Bob: 

I (Jo iwt believe you iMve accurateiy charactori^ our discusskn last oigtit lior do I hove 
any recoUectiaa of you request for an e-mail a mootfi ago. 

I caoM to your ofiBce last nigbi to discun Pequot because, as I told you, I tealized we 
would not be seeing eadi other for the next month. Befote we got into that discussion, 
you told me toat you had beard I was staying with the Commissioo and aaked that 1 
you about my piaoa. 

I flieu told you that the ‘Waomaatgemeot” of my work had nothing to do with the 
leasoo I was leaving the Commissioa. ( did not “gnanble” about nucramanagemeuL To 
tfaao o ut r a rytlto ldyoulhatl- am s a waw whenlaceefited thrata l f -attotae y po a it i e n that 
mkaoma nag e ro e n tcaoie with thejob and that I had fully aopejited this as part of the way 
t hin g s are done here, and I taidentand why you and otbm believe that is neces sar y. 

I then told you thoe were two reasons that have collectively triggered my decisiao to 
leave. I told you that Xfari: was not Itsteniag to the rationales for toe stepe I had ptoposed 
in toe Pequot investigatioo, dut this r ept ca eoto d a major shift that occuired oversi^t in 
our rrlati^itiip, that we had an exoeltorelationditp before, that I believe other people 
at the Commissioa were involved in Mark's sudden shift, and that toe shift was 
ultimately tra c eabl e to toe fact that I had filed an EEO claim that had not been dismissed 
after I aooepted eraployineat. I also told you some of the reasons 1 believed this, Le., what 
I bad been told by reliable sources how my oomplaint was viewed by higher levels within 
the Divisioo, e-f., inchiding a statement toat would get mountaittsiJtiUs out of my way 
if I di a mt as ed the case." 1 told you 1 had decided to handle tob problem in a difiesent way 
than resigning and have in foct done so. 

Second, I told you that toe dedstoo not to take Mack’s tostimoay because of hb powerfU 
political oonnectiotis was the event that triggered my decisiaii. when added to toe fin* 
problem above. We then discussed at some length what standard had to be met to take 
Mack’s testimony. You told me that Mack was ’’an industry captain.” tors he had 
power<ul c on t act 3 .thatMaiy Jo White. Oaty Lynch, and otoers would be l epre sc o ti ng 
him, that May Jo White could ountact a number of powedid individuals, any of whom 
could call Linda about toe examinatiotLl told you 1 did not believe we toouM set a higher 
standard for a political captain chan anyorm else. 

Tinning to the statement that you had requested a memo a month ago. 1 do not recall any 
such request I wilt be spedSc about what I do recaO. Late in toe week of Jane 20, you 
told me jwai were going to propore memo to Paul Berger legardiiig Pequot That flowed 
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a saksofe-inails between us tlMlsttoeviwek. You also mentiocKsd. as jroti did last 
that Mack’s testiinoiiy would be difficult because Kfack had powerful political 
couoecdoos. For that reasoo, die polilkai hurdle, I spent a big dnnik of my weekeod 
prepariog two lengdiy memos diat described in detail the focts lelatmg to Sambeig’s 
trading in HF and OR wiiicfa suggested elements oftbe tipper’s profile, and a second 
memo describing afl possible avcBues for estabfatiing the identity of die tipper, 
proposing dial Mack was die most likely candidate, and suggesting that we focus on him 
to eUminate him or establisli it was in fiict him. Tliose e-mails were prepared for )vu and 
Mart and assumed some knowledge die inveatigatioB. I also thot^ they mig^ assist 
you in preparing your memo to PaaL I had no expectation they would be sent Id PaaL I 
also had copies seni to Mark and, at his request, tarn spreadsheets summarizing e-mails 
relatiog to hfack’s motivrtnos and list of ^ fimds he had invested in. 1 do not recall a 
request by you or anyone else for any odier memo. I had hoped that these two memos, 
wirtdtatioos and quotes to the evidence, would at least prompt a discussion, You and 
hurt ducussed the memos and then Mart called me widi a question that demonstrated 
that n^ memos had etdier been rqected or bypassed. In mid-Juiy, I spoke widi Paul 
about my continuing ooncerartoutPegnot Mart asked that 1 provide Mm wtdi a memo 
oftfae foctora that migfat h ave motivated M ack to tip Sambetg^HF. Since da s subject 
was addressed in dK two memos and two spreadsheets that I delivered to Mart on Jiiw 
27 and June 28. be obviously waoted somethiBg more. 1 had just begun to take ‘Xlfficial 
Time” and dax^ht this request was not otgeel About a week later, on Jnty 23, 1 received 
an e-mail from Mart that responded to my a-mnO of June 28, four weeks eoiier. It raised 
new questions about Mack. I responded in detail to Mart’s emails issue by issne fost 
Friday. 


I don't know of any request frean you or Mart for any memos idating to I^s)uol over the 
past six weeks. 

Gary 


rr u ui ! Kmson, Robert 

Santo Tliuisday, August <M, 2005 7:38 AH 

Tw Aputoe, Qmri }. 

5U b | ac ti RE: r erdhi a nd Peoota 


Gary, 


TlMOoratanlbackandlartionthaaaisauaaoonsumMaMotlimai I w jgg mt adtiatyouaitaa 
oonciMinemoonltielMuaatteUngMaBkaiesimonyniomtianaman8iaga Tint way paopto 
cansaayourpiopo aa t. waatoniandeeanmantontt gs a ntnaal Meg Siat Paul and partiapa 
Unda would utenl to know about AItiispoM.nnalSwaMiiglbr>iafflemo(aaiBPaull baitva), 
■lough I undantand tram taking will you test nigM dial yw bava gimn HaA and Pali aotna 
malariaittwllhawanlaaan. PaopiaiMiaaiamiaithardwort*ieandwnittodo8Milotit 
Nng. rm making auggarkaia to you dial you attwrlgnara or doirt Sea and gnanbia about (tfia 
aitoDonii na oawantoommamiannlghO-butmyaaparianoBaharaahnaatiataieyaork. Ihopa 
you ^^^a that ao^na constdandtan. 


GaryJ. Agume 
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Senior Counsel 

Di visioa of Enforcemeot 

Securities and Exchange Coounissioa 

Phone: 202-551-4437 

Fax:202-772-9236 

mailto: aguuTeg@sec.gov 


nuNi: Hanson, Rotwrt 

Smib TlMirsctoy, August (M, 2005 7:38 AH 

TKAgubr^G^X 

Sufefncri RE: Fenlnsnd Peooia 


Gary. 


Tha coraiantbncfcandforihonaMMlstuuoonsumaaalotaftinw. lauggaitidttatyouTMfli a 
oondaamamoonltwIeauaofMdngMacaatoafenanymQnitianainonliaiio. Thats^paoiAa 
canaanyourprogoammaatoniandcownaen t owR. ITa a natuial Mng Vial Paul and pariupa 
Linda would want to know about Atti>ipototftaaWwi 8 tog>art>amanw(aaliPaMlbo>evaX 
though I undaritand irum tMng atBi you laat nigM M you bava gbun Uadi and PaiA aonw 
m a la ri ali that I bavanfl aaan. Paopla bare ara smart, hard aoddng and want to do ttwrif^ 

r rdwo nia n a gaiiwiacorntnant last ftSbO-bSmyaitoartotwat bars abowatoattbayaodL Ihopa 
yoQ 9 M 1 IhiC toow oonskteralan. 


Pram: Agutne, Gary J. 

Said: Thiasday, August 04, 2005 7:25 AH 
Tot Hansoa Robot 
Stoblaot: Fenlnand Peoora 

Boh: 

I mentioned last night that Ferdiaaad Pococa was chief counsel for the Senate Committee 
that drafted the 1933 and 1934 Acts, inchahug the key opentivelaDguage of Sectioa 
10^). Those hearings eventually were amied after h^ the Peooca Hearings. PeoHB 
warned ia his opening words in Wall Sheet under Oatk 

‘XJnder the surfitoe of the govenuneotal regulation of the aecurities maricet. the same 
forces (hat produced the riotous Sfrnrn la ri ve excesses of the 'wild bull atoribet* of 1929 
still pve evidences of their existence and nifhieace.Thou^ repressed for (he present, it 
cannot be doubled that, given a tuhable opportunity, (bey would spring back into 
pernicious activity. Fiequendy we are told that ibis reguhdioa has been throtding the 
counliy's p rospettt y . Bitleriyhoatik wasWaUStteettotheenac nn c Ml ofthetegulatory 
iegislatioo. It now looks foiWd to the day when it shall, as it hopes, reassume the reigns 
of its former power. . . ." 

When the SEC declines to questioa *inihts(iy captams,” when an investigaiioa suggests it 
is the next logicai stqi, we are gfiodng them a to p^ the tndmg game by their own 

rales. We do the when we set artifict^y high barriers to questioo them do not 
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exist for otfaers, e.g., don’t qoestk» them tiwut going over the wall until we proved they 
have already made the tiip. 

I don’t think Peoon was suggesting that regulatory scrutiny be delayed until we have 
another market collapse. I do not think he vaoold have delayed a heartbeat before taldng 
John Mack’s tesdinony on the record in this aaatter. Mack had multiple modves, 
Sambetg's tntst, contact with Satnbeig at the key moment, and two possibie sources for 
the tip. He should be aslirnd the obvioos questkms. 

Oaiy 
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Frmk Agukre; Ganf 

Stnb Wednesday, August 24 . 2005 5:29 PH 
To: Hanson, PotMrt 
gl ifc j ac te RE: Made tesBmony 

Thb wOJ have to wait till I get back so I have aocess to e-mails, documeots, eta Also, I 
do need some time off. 

Gai7 J. Aguine 

Senior CouBsel 

Divisioa of EafoRcsnent 

Securities and Exchange Coamtissioa 

Phone: 202-551-4437 

Fax:202-772.9236 

mailto: aguinef@sec.gov 


Prom: Hanson, RotMrt 

Smib WeAie^t A<9I^ 24, 2005 4:31 PH 

fmAoUkri Gary! ' 

Sufefaet: RE: Hack tesUmony 


G«nr. 


\Ata aeem to have dMarant reoataobons of what I said. 

Moraovar, I gat tw sente Slat ysu faai there is some hlddan awlhaion ter not wanting to taice 
Mack^totirnony now Swl I dontguMs understand. Tm not ataewtiat you tdnktiia it about 
(using your words), but. aa IVe menloned batete, and «4i menlon agt^ we diouid hy to Igtae 
out a number of sikigt about Mack before achadulnoNm up. You can dteagrea e4Si Swt couree 
of actten, wNch It petlacay Ine by me, but you naad to oonvtoQe me and others Swt your oourea 
la the more approp tiela orw. One way to do that sditdi t auggeatad. wee to wrte a clear and 
concitememola)tngoutaioftheiacttastoe«iytotafcaMac1r*a taaltainnyatthlepointflbaiwie 
dial everyone ta^wawtltaka M a rk ’s toa dnwny as some potet-»>eg u ea tte n Is whan). IMnk 
yoUVe prepared teat memo and tVetetwar d e d ton to Paul and Mark to d ige s t Iflhate is other 
Infot rea lo n beyond »>it memo and die otwroanals you sard to me and Mark In June, p te aie 1st 
m know. 


Hromt Agukie, Gary X 

Saati Werfewsday, August 24|, 2005 3:S3 PH 

To: Hansoiv Robert 

SUbIbct: RE: Mack testimony 

See my coamieats below. 


Gary J. Aguirre 
Senior Counsel 
DlviskH) of Enforcement 
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Securides and Exchange Commission 
Phone: 202-55 1 -4437 
Fax: 202-772-9236 
mailto: aguineg@9ec.gov 

PrMn: Hansoiv Robot 

S«ib WMnesttoy, /djgust 24, 2ns 3d)S PM 

To) Ao(dne,GaiyJ. 

Subfoct: RE; MadctesHmony 

Gary, 

I read your 'over the waC e-cnal Mhen you sent it by cc to me. I assurrfed that Mark used that 
phrase to mean whether Made had tt»e Inftxmatioo, not h the technical sense ot the phrase (I 
doubt the technical sense would have any televarKse in Ms case). I sM rsoommend that we try 
and Rgure out whether Made had the IrtformaUon before approaching him. I would ■» to be more 
dlptOfNiSCi ■mory I hoi>¥^ lt>t hf fm h— n iit i< 9* In tiirn 

PMKKH ■NRImOny «nO QOnQ VOrMTOKWilf. rwVs MVK W10Q pivC* Of mOPrv. Wnofi I 

documented that. MhIi wenled proof twt Itack wont over Ota wa*. That would just about take a 
oonfeaafon bom tie CSFB CEO, who says be Is kMooanl of any wranodoini), toe CS CEO. 

are betoo Merod by Lyn^ and may not edi anyway, toarw can be no miracle lae«> over V bar. I 
do not tobik tola it about 'over the wtoi' 

Moot importandy toe poSbcal clout I mendoned to you was a reason to keep Paul and possibly 
Unda In toe loop on the MSbmony. At tar as I know potties are never involved In determining 
whether to take someorte'slesiiniony. IVe not seen it done at this agency. It does nuke sense 
though to have al your ducks In a row before approaching a signticant wittess kke Mack. Her>oe, 
toe reason to by arrd fgure out a number of toki^ about Nm before scheduing him up. r»ol least 
of which Is whether he kttew about toe deal. Bob, this is spin. You toU ms I would be tough to 
take MacTs tsMmony because he haa poMori clout An artdcMy high banter has been sat for 
hla exam. I do not toink tola is proper. Doing so dashes wtto toe SEC’S missfon. R also stope me 
from Mng my )o6 m ■ tirfomi ofRov. 

Less Impottanly, perhaps I was wror>g but I toought toe word assessment came bom your e- 
mal It not my bad. As for urgertcy, I just wanted to understand when Paul asked for toe 
informaiian, stoce I heard k bom him but never bom you (not toe normal way to keep Infotmed). 
Also, can i get a copy of toe lengihly e^nabs or memos you sent Paul in mki-Jdy? I sard one In 
mkKMy; I undarstood my memo of August 4 to you was for Paul I am not sure wtMtoar Paul 
waibad I dWrfbutod. bs important for me to be kept in toe loop on Ihinga toal have a bearing on 
to case. 


Thanks 


Franc Hsnsott Robert 
Sant: Wednesday, August 24, 2005 3:0S PH 
TmAgubre, Gatyl 
Stobladb RE: Made testimony 

Gary, 
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Imadymif’owarlhawars-malwflwnyoutentabycstoim. I aswmad int Marti umd VmI . 
plirua to maan «rtieCMr Made had Its infonnaSimi not in tfM tacfnical aanse of trta ptraM (I 
doubOialBChnieaHetiaeaioddhaoaaiiy f Bla w w o a'totoiacaae). I adl rooonmand that wa try 
and flgura oUadMtiar Itodi had ttw takamaMoa bafOra apdoaching him. 

Moat importadly tw poMcai dout i madtonad to you waa a raaaon to kaap Pad and poaaMy 
Undatoftatoopontoala aH mony. AafaraaltowarpdHcaaranavarimohiadindalainmining 
whathartotafcaaomaona'tteadmony. tVa not aaan I dona at Ma agancy. Kdoatmafcaaanaa 
thoughtohauaadyourdudcalnarouibalOnaapproadilnfladanfic a ritadtoaafiaMadt. Hanca. 
■la raaaon to ay and dBura od a numtwr of diod him bofara achaduing Mm up, not toast 

ofaihleh is whadwr ha know abodtha daal 

Uaskitoortartly. parhapatwaa wrong but I thought lha word a wat arnant came from your a- 
mat lfnol,mybad. As for urgency, I Just wantod to undaraland whan Pad aakad for toa 
infomiotion, sinoa I heard I foom him bd na«or tom you (not toa normal way to kaap tnfoimad). 
Alao,canigataoopyaffialangttiiyamalaortnamoayouaanlPadlnmiddiily7 ITabnpartant 
for ma to ba kept to the loop on Nn^ diat hawa a baanng on lha case. 

Thwks. 


fttMW: Agdno, Gary 1. 

Sant: Wednesday, August H 2005 l:S3 PM 
Tk Hansotv Robert 
SUhfaob R£: Nad; kesttnony 

Bob: 

I have liupeeoo8imcntsregan£ng*^ over the wall** tequifenoenl First, before aod after 
the Mack dedsioa, )toa have told seveial liaia tba dto {xoMcni ill taidiig Mack’s exam is 
his potiticai dout. e,^. all the people that Maty k> White can oodact wHh a phone call. 
Socood, proof that a witness was '‘over-tha-waJT' had not been a prerequisite for any 
other examiiintion in this matter. Third, see my BMoao to Matk on the same subject 
below. 

You sate, *My suggestion a whie ago was to wrtta a memo so that w« couU va< the bsua wth 
Paul.* I sent Paul a comprehensive aoemo in mid-My. When yon told me in eaiiy August 
tfiat he was still waiting for a memo. I drifted soother memo and sent it to you on August 
4. 

Finally, you *On that note, do you ramember wfwn Paul askod for the assessment from 
you? I got the sense from Mm that it had been a white ago Is the assessment the third a-maii 
below?' I haveclemiecoUectiofisofinydiscnssioaswithPiul,bdIdoiiotrocallliB 
request for an ’^dsessmed,” other than a statement of my views why we should proceed 
wid) the Mack testimony. As stated above, I have seat two lengthy memorandums on that 
issue to him. 

In my oflke, in mid-July, I told Paul that I would be sending him a second memo 
(tiscusssng tte fKtocs v^tkh, in additioa to the Mack decision, led to the lender of my 
restgualioiL I iolend to oompleae and send that memo to Paul as soon as I rettan, since I 
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do not have access bow to the docuaeiits I need. If there is some urgency that Paul 
receive h, wtkich I did not uoderstaod before, I will endeavor to do it from my 
recoQecdon of the events and date^ but that will be tough because it will cover 
aiiproximateiy seven months. 


ftnnu Hanson, Robert 
Sant: WedhesdiV, August 24, 2005 9:05 AM 
Tk Aguitra^Garyl 
SnhJ^ RE: Made tesUmony 

MatVsUaatnafcmcompMeaansetoina. Nonnaly wa start questioning tfiOM wtw had too 
insIdorMannation. 

trt bean my aiq>artenoattat Math viawalaauaa vary objac Bv a iy and dpaaly and Paul does alaa 
attantottoaswal. IbaBauaMarttbaatoougMIongattdhardaboultwIiaalway topiooaadan 
Oe/ H alar and oonbwiaa to tWnfc about You may d hag r aa nWt Wa dato nn it min na (and mlna 
aawal) and that, of oouraa, la your light My luggaatlnnaaWtoaQowaatowrttoa irtscno to 
that waoould vat thahnuawthPaU. Fiom your amaldbacSybetowtaaanm that PaU had tha 
tnmo kSttL. 


Onthatnota.doyDuiamembefwtienPaUaihadlori>a aaa a aa mant>omyou? Igottheaonse 
(ramhimlwllhadbaanawhaaago. tstoaaaa aa smenttoatoird e-mat bstow? 


FYasnt AgUrte, Gary X 

Saati Wednesday, August 24, 2005 12:04 AM 

To: Hanson, Robert 

SUHast: RE: Mack testimony 

Bob: 

While you were on vacation, Mark infomed me that 1 would have to est a blish that Mack 
*\vent over the wair before I could take Mack’s lestimasqr and ash him whether be went 
over the wall. Thu makes 00 sense to me. 

Further. Paul had adrad me to wrmi him my assesaaent why it was nnnntwaty to take 
Mack's testhnooy and I delayed it in hopes that the assessment would be reviewed 
obfocdvely. Since Msrk has skeady made up his mind, I see no point in fiirtfaerdelayiDg 
the analysu that Paul requested. 

Gary 
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ftMU Hansav Rflbot 

$«M: Tlwraitoy, August 01, 2005 10:X6 AM 

Te:Aouin<^Ga^J. 

Strfij uc t; RE; r ewfc ia nd Peoora 


Omy, 


WtaMmtobumiaoommjncMingandrinnoiMViatiy. WBbotihavutMtamobtKiMt. I 
tewMd thfdioh ttM y9|wAn6, iMhuf 9wi d iw ci tf , iMt you wtn not iMving but Mnying ond 
winloci lo know wtiot your ptora om. I sfli om not otm bncnuM om oouorod dMiront i ti u oo InM 
ntgMandiMvwgottotMtaoitaf Oioguootioa UnquMbocauMlnoodto^guraouttiowlo 
ataffVwcaMondlioBM. YourMatuoisoMouoiy waryImporfvAlolguringoultrMwIlodowd 

how to stall iMcaMo. 

I Wnfcwa should prspiw memo dtocusstog why t Is app ropttols to ttoco liacl(^ tosfiwony at 
thtspolnt IssMIwoukidoAalanwpaMwndltfiouoMyawaaldyDuwDUUdaAabotfy 
OMiiwAar. WsVadtocusawdtois s ausrs H lmee to s f ssas r ind Paul menioosdmo><% tout he 
wasstaiooMnofarainafna Wlen>eyheusdBtowrtieoodBcOone,bUetboaDmlsM H isl mw ons 
•houki te prspamd. Im happy to do tw memo, toouph A wahesw towel now unH attar my 
vacalton. 


I beieue tfiel Merle feels I ta premelurw to take MedcY taettowny' ^ rfort^ dtaeoase. 1 toouyht end 
think I makes aenae to wrte a manto to msfgo sure sMtyone haw • ehanoa to latdarsland die 
hseti wwhsnw and whatiar ft mtacesaanae to take toe taeiinony at Ns Junctors. Paulhad 
warSsd to talc about tskino toe taaHmonyal one poM. t tob* the mamo should piwoade such 
d ie c us s i oft Aaaganaralmaltarl fty to alert toil ebmra am about elgndcantdelQiaimras In 
tovaadpaltons that may toggarcafts and too ftke so ftmitoay are rmicaugM let tooted, laiso 
think tool Paid and poaaCily Unda would want to know t and when we are planning to taka 
Mack's laalfcnotryao that ftiay can an ftci pata toe reeper ma , which may Inctoda prase cnfts.toat 
wWMytoaow. Mack^oounaatwfl hare litoa’aa I dsaoitoad tall nigtot- moaning that 
to ym^ reach out to Paid and unda (and poasto^otoom). Hope tola ctarfttaa thinge a omaa h at 

Thanksw 

Bob 


PS I do not beiaue to mioromanagemarl or faal lie necessary 
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sac iNiairy. Qwaatei *7 



TM lew oommitsion* piU ty •« lor fw 12 MM* Ana 301 2S»2 k M kkMo: 


Paquel EndOMmnl Find, LP. 
PaqWIMBnMioral Futal LHL 
Pequet PMMra Rmt. LP. 

PequotSelKtFund, i-P. 

Pk|uqI HMMicara Fundt. CP. ’ 

PequotllwBOTre boMoMi FumS, CP. 

Paqinl ll ie lli c w OlWnra Fuid. hie. 

Paquot Nakiiakr CNWmm FutA liic. 

Paquol Talnam and Madhi Fund CP. 

Paquol Tatacnm aW M<Wb hoWitonal Fuat CP. 

PaquolTalaoein and Madia OMaaa Fund Inc. 
Paqun* Sooul Fuat CP. 

Maugad Mcoutar 


MWMd^ 

wiajon^ 

maodseaTo 

t14.2Zd2S2.13 

t414.346LX 

SZSS2.S3S.31 

S1,t2lt3S1.flB 

S3.222805.4S 

811.02232181 

818.687328.10 

81413228145 

siaszrjsaseB 

821.180.52545 

8S.T7»jtmS7— 


Uatad 

88.017.SS5.11 
S1S.723.3SS.8t 
816.786.05607 
82SO.S35.00 
SZ3S60SZ36 
8804.47403 
SS2S3.603L47 
88.SS4.367.41 
81284645607 
$6418^24 
0608651642 
$17208.83658 
— 87.449.324.70 


t16S35.8B4.43 

836528.350.51 

S3688634020 

8S72.M1.3a 

86441.187.67 

82.00182661 

86470.70686 

t20.S23.6a2.22 

826813.83107 

87.032.15668 

S16017/«160e 

8360 76464.0 4 

"8162».95«;37 


TOTM. 


811604678707 811685823008 . SnOOWSaiUM- 


•" iHtOu i r oonaaltalonaaiatfaiaaaakaia naai aa n l rar i tUa aaaaoonaw laa l nn aqUii a la n l c«i a pibadeal >ada 
(le. NAStTMQ aaoutlaal 


For tw 12 mn«i pariad andblo Juw 30. 2002. tta RegWrant bad laMkaialiOia a4ii 182 entor-daaiara. 

TTw netwgt oonankaloo iMa paid bf Om RagkoanI (or tu 12 namOi paitod caaSng June 30. 2002 was 80.05 
peratune. 


GIA-003S9 
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race t oi I 


GaiyAguin* 

fr om : Agiim, Ga<y J. 

SMt Monday. J(iw06w 200511:30/11 
Tk Haraon,Rotart:Bclinar, JkniMMr, Nancy ft; fVMtar.Wkm 

Ce: KreNnan, Mat* i.;ia>aln, Eric 

MacfcleftMoiCBiStaBiey iaMareltOI aBdwaswocfcmgatCFSBfey 7/12A)l. He oaotsiiei lobe most 
I3ad|y caadidMe ao Or ibr vadooi RaMoa: deep ooeaeeliaaf Heler info at ICS, aoeeat 10 Hefler info at 
CiH‘B. n«dt i pln ielMiondbipea>idb> *r aa diiTt iaiOI(c>oae pah; hniealortarBqaa«.d ia i aied dBMa. phone 
caO jiM Saadtof besaa HeBer (cadhc, poaaOile office M I^qool, and indi of aOOl e-maBs). 


i/i5A2006 
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Fcow Hmon, RoMrt 

SMt Mi»(%.Jm2a.2a»82SPM 

T : Atfuin^SaiyX 

rtel^quafcComKft«tw<tals««i««CSFMK«-Simb0f»«i^ 


Okay C«xy you'v* given m» Um bug. 1*» starting to think about th« case during ay aon 
work hours. 


Sent iroM aty BlackBarxy Wlr^iass Bandbold 


-OriglASi Massage— 

(Troaij Aguirre* Cary J. <AguirreGt$CC.GOV> 

Tot Bansoo* ftobart <EanaooiAASEC.OOV> 

Sant: Mon Jun 20 23t45t«3 2005 

Subject: RB: Pegoott Connecting tka dots with tha C3P»H4ack*Saaibarg**thaory. 
See coanents below. 


rroa: Hanson* Robert 

Senti HcMsday*. Jime. 20* -2005 12:48 111 — 

Tot Aguicxa* Cary J. 

Subject: R£t Peguot: Connecting the dots with the CSFB-Msck-Saaberg-tbeory. 


•Couple sore: Kack spoke with Seller? Don't have evidence of this. See 2 below and then 
1) below that* if he*s taking with Seller doesn't that go a long way to laplicatlng hin? . 
Agreed but no evidence. I stU.1 don't get 4) below. Mhao ««aa Mack investing in t^ funds 
and how mxuch. Don't have any records showing aeount of all Inveetasnts* just the funds ha 
invostad In. But here's what we know free a*««ll^: Hack was an original Investor in Peguot 
(1999) and invested In multiple fanda and deals between May and August of 2001* the only 
ti»e fasM 1 have reviewed carefully. One investaent was S5 allllon. Another was 51 
aULllion. X think anothar waa for $5 million. There are references to others where aaKHmts 
not stated. Also* where was Hack before GSPB7 rrcm March through start diate with CSFB* 

Mack between jobs but eomstljws used Saaberg's office In Hew York. Hack waa with Morgan 
Stanley until March of 2001. Recent subpoena to NS aalced for 1} all Hack (plus 
asslstanta*) e-mails to PQ before be left in March and 2) all eHaall fxcm MS staff to Hack 
after he left. Maybe that's where he learned about Seller. Tn>e. 


Fxcm: Aguirre* Gary J. 

Sentt Monday* JUne 20* 200S 12:36 PH 
To: Sanson* Robert 

Subject: RE: Pegxiot: Connecting the dots with the CSPB-Nack'-Saeberg^Uaeory. 


See ccemants answers below 
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FroBt iAnaon* Rot>«rt 

Sant: Monday, Jun« 20, 2005 11:1« AM 

To: Aguirsa, Gary J. 

Subjact: R£x Pequot: Connacting th« ckita wltli tba CSTB-Mact-Saabarg-'-thoaory. 


Zntaraiting stuff} 


Coupla questioos: 


1) Ara you suggsstixkg that as taka Mack's taatiaony now bsfora wa gat tba dociaaaots 
or that »«a ask for aoca docuaants fron CSfB or both? Both If you aaat aK>ra doc v ia n ts Iron 
csrs, Mhat isouid thay ba? 1 naod to <traft langxuga but I would want to gat his contract 
(when signad? June?) and all do c ua ao ts that ralata to his phasa in (ssstjaing it occorrad 
in Juna), particularly any naatioga with Invastneat banking staff or any download bs got 
froai Mhaatiy, tha CIO that was forosd out. Ksap in wind that ba had coofrootatloos with 
bMksrs tfhao ha walkad in, including Ouattrooa. 

2) Bow do we know that Hack spoka with Ballar on Juna 29 (1 balow)? Onshsrg a-nail 
of 6/30 saying ha spoka with Mack tha night bafora. 

3) When did Saabarg start buying Sellar (3 below) 7 July 2, tha Monday after Mack 

4) On 5 balow, was Mack parsonally inaasting in P a qu ot? Yas/ ha was an original 
lovastor. If so, whan and how sMch? Don't know total, but a-^lls in May-August rafar to 
$S million in one fund, plus aora S for Scoot. Bow wo^d ba invest In tha hottest deals? 
Directly, but hard to tell auch SMta bacauaa a ■ails cryptic and in code. Be was investing 
In: *fr sb stsrt,* *Baby C,* and 'distressed guys.* Fresh start was sons kind of spin-off 
from Lucent. And the hottest funds? During time frame, ha put 05 million in one fund and 
wanted to put more in Scout (euspact ha was did) which was on fire. 

5) Do you interpret the e-mali quoted in 5 below to naan tha minlJsiB investSMot of 
$S sdllion to ba waived for important industry contacts? Hot sure. SaaOexg says mors than 
310,000,000 Old Mack then invest lass than 35 mliiloo In partnars? C-mali «*aB not about 
Mack; it was communication to Siikhs that shows Ssnbarg's state of mind on July 2, 2001. 


From: Aguirre, Gary J. 

Sent: Monday, June 20, 2005 10:19 AM 
To: Sanson, Sobert 

Subject: Pequott Connecting the dots with tha CSrS-Msck- Ts s to erg-thoaory. 


Z think wa should serve a second subpoena on CSrs seeking all doewants regarding Mack's 
phas in with CSFB. Our 

first subpoena was very narrow, seeking only a-nails to or from Mack and Faquot during 
Jtma and July 01. A tougher question is :diether to taka Msek' story now or wait till wa 
gat ail info from CSFB. I favor doing it now. 


Am a theory, the CSFB>Mack-Seaberg best connects the dots for the path of tha GS-iF tip. 
It has memm and uncertainties, but no in2»ereot inoohslsteoclas. If Mack learned from 
CSFB about Beller around June 29, Z think the story would 


2 



676 


b« co«qp*lling. Bttr« «r th« dots I 3««: 


1) S«sb«r 9'8 sggrsssivs buyit»g of Bsilsr soggssts bo rocolvod tbo tip sbottiy bofor* 

July 2. Mack spoke with Heller on Friday eveoiztg June 29. 


2} June 29 is also a logical tiM for Mack to learn about tbe C3FB*a iaeentory of 

loTestsent banking deals, inclodlng the Bailer acquisition, given Mack's July 12 start 
date with csra. My Infereooa, albeit on sketchy evidence, is that Hack ccMmitted to CSFB 
in early June; 


3) 5aaberg*s continued buying suggests that he was ooatiouing to receive confirmation 

tbe aoqulsitioo would go through. Mack would likely have oontloued to get updates on GE- 
Heller sod be continued to bsve contacts with Saabarg. 


4) Blth over 3400 million in Pequot funds, ao MIT graduate, and 16 years runxUng 

hedge funds, Sasberg was too rich, too smart and too axperienced to take a tip frtmi 
anyone he would not daeply trust. Msck mat this criterion and had as auch to lose and 
Samberg if they got caught. 


5) Mack profited from being allowed to get in closed funds and in special Peguot 

deals. Be was allowe d to pour millions into Pe<|oot's hottest deals sod hottest funds in 
May through August 2001 whan Peguot was managing over 31S billloo in assets and funds were 
not acoepting new money. As Ssmberg put it on July 2, the dsy he began trading in Belier, 
'*the only fund open now is partners, and although the min is $Smm, we are always willing 
t Mfce significant exceptions for Important Inchistry contacts.* 


{Bobi The term '‘Industry contacts* appears more than 2000 times in PQ e*^iis] 


Incldantally, the above may also help asplsin Lynch's call to Paul. Incide n tally, Lynch 
advised Mack on at least one Peguoc deal. Mack wrote Samberg on 2/6/02 stating, *X havd 
ch eked with Gary Lynch and he confirmed that there is no conflict for me as an original 
ihveator (in Pequot}.* Hack also hired Lymcht Here's ooe newspaper account: 'Hack hires 
Inciuda Osry Lynch, a former angoromsent chief at the Swcurities and Exchange Coamiasloo, 
who is a vice chairman in charge of stock resasreh and legal compllanoe, and Stephen Volk, 
66, a former managing partner et law firm Shearman ( Sterling, who was Mack's first hire 
and became chairman of CSFB.* 


Zncidantally, Volk resigned from Shearman t Sterling in early June, suggeating that the 
Hack>CSP8 deal was in place by then, which in turn means June 29 is a possibility when 
Mack learned about <ac~fieller. 


Gary 
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FMm: Agubrew Gaty 1 

SmiC Wednesday, June 29, 2005 5:11 PM 

Tat Krefetratv MndE X 

SUtfact: Mack and CSFBsibpeonas 

Marib 


As you know, I have asked to issue a subpoena to CSFBandtotiketfaelestiinoay 
of Jofaa Mack in oonnectioo with Sttnbecg’s $80 miliioa trades in aod Hdfer sbortly 
before the pubticannoonoemeot of Ok Gfi’sacquisitioo of Heller. Isagested in my e- 
mail to you of Jane 27 in summary fiubioa wlqr Mack was a logicai source of die and 

also suggested in my memo of JuM 2t tbal this was the next logical stq> in Ihia 
investigdioa 

Tbe reasons are (be foUowing: 

1) Mack had access to this inibnnaiioQ firam two sources, since be bad 
receody left Morgaa Stanley, which represented QE, aad moved to 
CSFB, which re pre j e a t e d HfiQer, 

2) Mack had commanicstions with Sambergoo at least two critical 

fiwwif lihs^hslmg ■ aftpar 

the Friday before tbe Moi^y when Mack b^an trading; we have no 
other leads at this time of peof^ who likely knew of the aoi}iiisitioa 
that had contact with Samberg diortly before he begsa tiadti^ 

3) 1 have questkned Sambeig about all individuals who were idendfied 
in cfarooologies wfao had knowledge before Ally Z 2001 of the Heller 
aoqubhioo, and Samberg denies he had contacts with any of tfaem; 
this suggests that the dpper was not directly involved in the 
acquisitioa; 

4) Sambetg would likely have a ndatiooship of trost with the person 
from whom he accepted the infownalion. Mack meets that criteria, 

5) There were a number of motives for Mack to pass this infonnarioQ 
along to Sambetg: 

a) Mack was admitted directly into Pequot deals, e.g^ foe night 
that Mack is suspected of giving Samberg the tip, Sambetg 
atnoged for Ma^ to get a $$ millioe piece of a Lucent 
investment subsidiaty that was being sold at a fire sale; 

b) Mackgotloputatl^$7fflillioa(lflDelymnchli4her)ioto 
Pequot foods that iwre dosed; these fonfo had aensaliooal 
retnnis at foal time, inctmiag $S million into one of the foods 
foal was allocated S.4 million in proto from OE-HF; 

c) Samberg was proposing Mack as a director on two bomds; 

d) They were very close friends, e-g.. Sambeig's secretary says 
‘'Mack loves yotfP; Samberg was in desperate need at that 
time for some big {uts, siDce his all star protfgd was leaving 
about half of Pei|uat employees and Samberg was worried 
that more vrauld leave; 

e) Mack solicited and obtained Samberg’s stock tips; 
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0 OtberconsideTBtioothaidoesnodliowupiiitbePequote- 
mails. 

Your refusal to petmil (his testiiiioiqr, akxig witk other iimititioos, hw significantly 
a£fec(ed this investigatioQ. Hist, Bob has instnicted me to stock with the GE-Heller 
investigatioiL Ibe Samberg-Microsofi investigatioa is 00 bold uodl David Aniers and the 
FBI with Oavkl ZilUm Thai matttf fcaUy depend oo wfaelfaer ZilUia le^ 

(hat he tipped Samberg around April 9. If he David Anders will likely oontinue the 

matire as a critaiiud iovestigatioa. If Zilkha does Dot admit be tipped Sambeig. we wordd 
have the same probfem. 

As I mentiooed in my June 28 memo, the second best souroe of proviog the Samberg OE 
tip is from the backup tapes. I am not peraiitled to speak widi eiiber Pollack or Storch, 
who are handling this matter and Andrey refers me to them. That effectively closed off 
this source. The other possibility is to liiiae extensive testimocy from Pequot emfdoyees in 
this regard. I hmv abredy taken five eaamin at in na trying to pin down this issiie. Furdier, 
takiiy two weeks of testimony on this issue that may not be productive is not bow I 
inSerpret Bob’s guidelinea. 

1 have proposed diat we obtain the documents fitMD CSFB that would show when Mack 
obtained informatioo about OE-HF. I suspect that Mack learned during an orientaiioo at 
CSFB. 1 would be looking for informatioe that Mack knew about OE-Hellerts well as 
infonnatian when Mack learned. Evidence that Mack learned near or on Friday June 29, 
tite night of his call to Samberg, would tend to focm dm matter mote on Mack. Evidence 
that he did not learn until July 3 or never learned wonld efiminaie hioL From the 
newi^Mgier accounts, 1 have inferred that there were some aimgements between Morgan 
Stanl^ and John Mack in early June. This is copsi s te o t with an orkniation later in the 
rocnifa during which Mack learned about the 0E4IF matter, pethips 10 days to 2 weeks 
before the public armounoemenl that be was Morgan Staale/s CEO. 

I understand you have denied my request to proceed with the CSFB attd Mack subpoenas 


Gary 
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Frami Agukic, Gaty ). 

Sant: Tuesday, July 19, 2005 9:10 AH 
To: Hanson, Robert 

SMbfacbHortMy 

Bob: 

Monlfaly below. I do not have access to the J-drive from home, so I will paste this in 
later. 

Gary 

This iavestigatioouDdetwHit a significant shift offocus over the past laoatfa after a 
second aessfoo of lestimoay from Arthor Saadierg, CEO of Pequot C^tal Management 
(*T*CKr)- Daring this sessiao.Samberg was unable to ofifer a credible exptaoBtioo for his 
$36 milUan in short sales of General Electric (NjE^ and his $44 miiioo in porchases of 
Heller Financial (*T{F^ in advance of the public aonounoemeat on Ally 30, 2001, that GB 
would acquire HF. Heabo adcnowiedged that each ratiooale be bad given for purchasing 
HF during the fiist sessioo of his aestiiaoay was contained in documents shown to Um by 
his attomeya prior to his testhnony. In short, he admitted his attorneys ^pooa-fed him his 
earlier rationale befitre be testified in May. The PCM document production dun 

noae oftfaedocimKnts shown toSanberg by his MBHneys were in his possemonb^ore 
he traded in HF and GE. Further; Ssmberg conld ofliv no lationaio for his short sales of 
OB. Nor b there such a rationale in the documents produced by Samberg or PCM. 

Givea Ssmberg's testunony.Staffb focusing on the various possibilities for 
establbhiog the tip's path from the insider to Samberg. Staff ( 1 ) has subpoenaed relevant 
documents fiom ^ and the investment bar^Eis that consulted with Gfi and HF before 
the public announoentent, (2) has requested GE to provide a more detailed chronology, 

(3) sought to obtain what appear to be ntbstiig documents for the critical period from 
PCM, and (4) has surveyed the evidence to find someone who might testify against 
Sandberg in conneclion with ha use of non-public mformatioa Staff has also tdendfied a 
former PCM employee, David Ziikfaa, vdio appears to have penoial knowledge of 
Samberg's proclivify to seek and use ooiHpublic Boaterial mformatioa in coanecdoo with 
his trading. Staff has deveioped and ptbity e xe cuted strategics to obtain withhrid 
documents from PCM. 

Staffs aoalysb currently suggests that the moot hkely souroe of the tip b John Mack, 
former CEO of Credit Souse Pint Boston ('T^SFB’O. • cotaa l lan t to HF on the 
acqubitioo,aad former Co-CEO of Morgan Stanley, a coosultatn to GE in coimectioa 
wiA the acqubition. Staff has subpo en ae d doCT awe n h from both CSFB and Morgan 
Stanley relad^ to the possibility that Mack obtained infonnatioa from either CSFB or 
Morgan Stanley thrt he passed along to Samberg 

Staff has provided documeias to the U.S. Attorney for the Southern District of New 
York (AUSA David Anders} and the FBI Rganimg Samberg’s traifing in QE and HF and 
Samberg’s use of Zilkfaa to obtain non-public material informatioa idaliiig to Mkroaoft 
in advance of Samberg’s trading in Miooaoft options. AUSA Anders baa advised Staff of 
his intontioii to have FBI agents interview 2Sikha during the week of My 18. 
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Froa: Aguirre, Gary J. <A9uirreG8SEC.GOV> 

To: Ribelin, Eric <iUbeliaE8SEC.GOV>; Foster, Biiton <FosterB#SEC.GOV>j 
Eichner, Ji* <Biclu>erJ8SEC.GOV>| Conroy, Thoms <O0«ROmSEC.GOV>; 
Glaacoe, Stephen <GlascoeS0SEC.GOV>; Miller, Nancy B. 

<MlllerNBISEC.GOV> 

CC: Banson, Robert <HansonR0SEC.GOV>; Kreitman, Hark J. 

<Kr«itaanMSEC . OOV> 

Sent: Fri Jun 03 08:36:07 2005 

Subject: Possible tipper new Pequot Chairman? 

John Hack, who earn up on ra<lar screen as possible GE-Hallor tipper, 
has Just becosm chairman of Pequot Capital, accordlnq to HSJ article 
below. Hack moTed from Morgan Stanley, adviser in Heller acquisition, 
to eSFB, also adviser in Holler, in late July 2001, the month of 
acquisition. The are hundreds of Pequot e-mails referring to Hack, 
including a dozen in July 2001. See e-mil below between Saaberg and 
his son referring to Mack ("It's nice to have friends in high 
pieces...:)' Is there somthlng to this perverse logic: Mack is the 
only person in the world who would have as much to loose as Samberg if 
wo could prove that ho provided mterlal-oonpublic info to Saaberg. Mho 
safer for Saaberg to head Pequot and keep its secrets? Please note the 
happy Xacm which has already com up twice In rel at ing to -poeei b le flew 
of insider info. Ironically, Hack's article quoted below is C-I of MSJ, 
just as was when Saaberg' a exchanged e-mils below. 


John Mack to Join 
Pequot Hedge Fund 
In Chairman's Role 

By GREOORf ZOCKERMAH and ANN DAVIS 

Staff Reporters of THE MAU. STREET JOORNAL June 3, 2005 

In the latest exaaqole of a prominent financial figura entering the 
hedge-fund world, former Mail Street heavy-hitter John Mack is joining 
Pequot Capital Management Inc. as chsirmn. 

Mr. Hack, 60 years old, was 00-chief executive of Credit Suisse Group 
end rxn of thst bank's Credit Suisse First Boston until last year, and 
previously wss president of Hall Street firm Morgan Stanley. He will 
work with Pequot 's founder. Art Saaberg, to help lead the firm into new 
markets, recruit money managers and help guide the Meatport, Conn., 
firm. Hedge funds are lightly regulated investing pools, traditionally 
for the wealthy and institutions. 

[John HackJMr. Samberg, 64, an Investor with a well-regarded record, 
will remin chief executive of Pequot, which mnages about S6.5 
billion, effectively running the firm day-to-day. (Meanwhile, a British 
financial regulator. Gay Huey Evans, is joining a hedge fund run by 
Citigroup. ) 

Speculation about whore Mr. Mack would land after he was replaced last 
year at CSFB has been something of a parlor gam on Hall Street. 

Various companies put out feelers, including Goldmn Sachs Groiq> Inc., 
and he was approached as a possible candidate to run mortgage giant 
Fannie Mae, among other positions, according to people close to the 
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Mttttr. Soae expected Mr. Meek, who Is ectise in politics, to seek an 
office or anbessadorshlp. 

But like Mny Nell Street traders ind analysts lately, Mr. Mack is 
heading for the hedge-fund world, where assets are growing and the 
rewards can be lucratlre. Hedge funds generally charge a Banageeent fee 
and a percentage of the firm's ineestment gains, meaning that stellar 
results bring big paydays. In addition to a salary. Nr. Hack will 
receive equity in feguot, according to the fine. 

Mr. Hack ««ouldn't address details of other possible job offers but said 
in an interview that he was attracted to Pequot because he and Nr. 
Saaiberg have been friends for more than a decade, starting when Hr. 

Hack gave some money to Mr. Saaberg to invest. Hr. Hack also said he 
was eager to help the firm push into new investment areas. 

CArthur Saaberg) 'Many people who have called me for a job want me to 
fix something, but I'd like to focus my job on building," Hr. Mack 
said. 

For Peguot, the hiring of Hr. Mack is part of a change in recent years 
from traditional hedge-fund strategies, such as buying and selling U.S. 
and Buropean shares. Returns for some hedge-funds have fallen, amid 
concern by some' that too many savvy hedge funds were seeking the same 
opportunities in the market. 

Hedge funds lost less than It this year through April -- results that 
topped the returns of the market though they pale in coaparison to the 
double-digit gains hedge funds scored in recent years. Pequot's various 
hedge funds are up about 3t in 2005, according to investors. But Mr. 
Saaberg predicts that the growth of the hedge-fund business will lead 
to a shakeout that farces as many as 30% of existing hedge funds to 
throw in the towel, even as institutions continue to up their 
investments in so-called alternative investments. At the same time, the 
market is neither cheap nor especially expensive, presenting few 
obvious opportunities. That is why Reguot has been looking elsewhere 
lately, starting hedge funds focused on emerging markets, parts of the 
d«bt world and other strategies. 

As reported In The Wall Street Journal, Pequot recently formed a joint 
venture with Singapore-based Pangaea Capital Management to invest In 
distressed assets in Asia, including real estate. 

Mr. Mack's move effectively blunts speculation that he might Join a new 
Investaent-banklng boutigue with some recently departed top Morgan 
Stanley executives. A group of former Morgan alumni waged a loud 
campaign for the ouster of Morgan CGO Philip Purcell this spring, after 
a management shakeigt and several executive departures. Nr. Hack, who 
clashed with Mr. Purcell before he left the firm In 2001, has kept a 
studied distance from the dissidents. 

Hr. Mack's move effectively blunts speculation that ha might join a new 
investment -ban king boutigue with some recently deported top Morgan 
Stanley executives. A group of former Morgan alumni waged a loud 
campaign for the ouster of Morgan CEO Philip Purcell this spring, after 
a taanagement shakeup and several executive departures. Hr. Hack, who 
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cl«sh 0 d Mlth Hr. Purc«ll b«foca h left the fim in 2001, has kept a 
studied distance froa the dissidents. 

Hr. Hack will be asked to tap into his wide-ranging contacts to find 
new insestarant ideas around the globe, as well as coach Pequot's 
IneestMnt teaa. Hr. Hack is espected to help smooth the way for Pequot 
fund Banagers by introducing them to coag>any executives. 

*I see an opportunity to build sosething really great here and John 
will be a big part of that,* Hr. Saaberg said. 

Hr. Saaberg's previous alliance with a high-powered partner ended when 
Pequot co-founder Dan Benton quit the fine in 2001, taking about $7 
billion of investor soney with him to his new fim, Andor Capital 
Hanagement LLC. Hr. Saaberg says he is confident his new partnership 
with Hr. Hack will work, in part because of his close relationship with 
Hr. Hack. In recent aonths. Hr. Hack has been using spare space in 
Pequot’s Kew fork office, weighing his options. 

The aK>ve to bring in an established Hall Street executive like Hr. Hack 
could signal that Pequot, like some other hedge-fund firms lately, 

might bo interested at spam point liLSilling. itself, ot part_ftf_tha. 

firm, to a aainstreaa Hall Street fim or even going public through a 
stock offering, although Hr. Saaberg says he has no plans to do so. 

J.P. Horgan Chase ( Co. recently purchased a majority stake in big 
hedge-fund fim Hew York-based Rlghbridge Capital Hanageaent., and 
I,ehman Brothers Holdings Inc. has purchased 20t of Ospraie Kanagesrant 
I>P, a New York hedge fund. 

Merrill Lynch ( Co. agreed to provide $300 sdlllon in capital for a 
venture with Pequot to place money with IS to 30 new fund stanagers. 
Pequot is expected to offer the managers research and adainlstratlva 
support — part of a trend of hedge funds providing services also 
offered by Investment banks., blurring the lines between the two.. 

TO : ' joeS jdscm.oom' C joeC jdsca.oom] 

PROM ! Samberg, Art ( /O-nSCH/0O-S00TSP0RT/CN-RECIPIQ»TS/CN-ARTl 

SOBOECT : Bo; John Hack 
DATt - 07/12/2001 
OCRTEXT : 

Spoke to him last night and commented on how up he sounded. He said he 
was close to somethblng, but I didn’t know it would be today. Sounds 
like the perfect opportunity for him. 


Original Kessage 

From: Joe Saaberg <joe$jdscm.coai> 

To: ' jmaultfhealthetech.com’ <jnault0haalthetech.com> 

CC: ’artSpequotcap.com’ <art€pequotcap.com> 

Sent: Thu Jul 12 13:00:59 2001 
Subject: John Hack 

If you read the front page of the C Section of the HSJ, you will see 
that our friend and latest investor, John Hack, is to become the new 
CEO of CrSB,’ the no. 2 underwriter in the O.S.! It’s nice to have 
friends in high places...:) 
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Jouph 0. Sudberg 

President, JDS Capital Hanageaant, Inc. 
760 Third hva. 

Nee Tork, N.Y. 10017 

tel: 212-833-9920 
fa*: 212-593-8614 

Gary J. Aguirre 
Seoior Counsel 
Oleislon of Enforceeont 
Securities and Exchange Coenlssion 
Phono: 202-551-4437 
Fa*: 202-942-9519 
■aallto: agulrregOsec.goe 
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ragB I oi s 


Oaiy Agiaim 

Pran: >guin«, 0 «y J. 

SMt 'niuni%,AuBuat(M,200SS:35MI 
T : Thomna.LMi 

SiAfKt HK)n% ooRimnl to you 

Da yoa latve ID ofKii door policr? 

if 90 , do yOareCSQ Ifiltan ^^^**^*« tn yn— IHWM* w tw in him tfl 

yon wiA IliB CnaBiniaB? He isntod aae to toll: to yoa (bout it It ms BEdiy loOed 5 BKBlfas ago iDd 
t$ now moving in cifclm. 

It oonid dmge (be fiMacU atodDets-aaiaD toon • littb moie boapitol for inveatoca, aoin or nbo 

do Ibeir home went a dm (b «a bey i i rfhfr i winii witfafirvop. 

Omyf.Agmm 

SateCouBKl 

Dhritiao of EnfiaoeoKot 

Secoritie* md ExcbaaiM Coondtoioa 

rtSiS;2<ICl-3Sf-«» 

F«c utt- Tn-nx 

nwSto: agaKreg^MC-gov 


1/15/2006 
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ngeioi 


I 


GaryAflUlm 

■ktace IW. HMaM^ comnant to you 


ftoM AgiAi^ Gay i 

SMb WaAwsliy, Augurt 200S U.-10 AM 

Toi Unman, UnA 

Sutlaob RE: Mton^ oomnat to you 


Linda: 

The day foUowing my e-mail to you, oiy Branch Chief said he would like to discuss in September, when 
all are back from VKation, the specific concent that pmtnpled my e-mail to you. I dterefotc believe it 
makes more sense to delay discnssing this matler wtto you until September to see if it works itsdf out 

Thanks for you reply. 

Gary 


ftmmTfliomaar^ Untti 

SiiM: Ttamtoy, Augiot 01 2005 102 m 

Tit Ql^X 

Subfatt: RE: Mm’s oomraent to you 

I wouH ba happy to meat wVi toe toam mxMne on toe matur. 


n«nt Agetotv Gary J. 

9Mb 'nundMr, Aaigiot 01 2005 &«) AM 

TtothomtorvUMi 

ilAlacb Mmli aamnent to you 

Do yoa have Mopeo door policy? 

If M, do yo« PCcaO [filkn Fbator'a poomeat to yoo About Ibe Boat kaportnl ca» ho lunBed B la 30 
year* suMb Ae CoomiaioaT He wmaed me to adk to you about H. b saaa ocaaty kaied 5 aaatos atn and 
is now Daoving in cocles. 

It ooiikl ebaute the 6nandAi madDotoHDilaB dacBi a iiMfe oaoCT bmpital tor iavaton, anaO or big: who 
do teir boose aaotfc father Ibaa buy iiCiftotoiau wUt fcvota. 

Gary J. Aguirre 
Senior Coouaei 
DivisiooofE cfa c e iaent 
Sactbieaaad Fwrli a agr Como Bs a i nai 

Pbooe: 202-551-4437 
Far: 20 »- 772 - 923 « 
uMlllorattoirrigQiw.ggy 


1/13/2006 
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PlgB 10t2 


Aaulm,Oary J. 

Ftam: Affjlire^QacyJ. 

BmC Wsdnmdw.Augud 17. 200512:38 pm 
T c Krata<*n.Mai1(J. 

Ok HaMnn,fMM>1 
Su8(ae«: RE; Paquotpanfngtialiecs. 

Aa I undmtand Itw tarni ‘lovar ttw wal.* i do not Mr* « appfes hore in its usual sense; 
aofiMona wmn a sacialtea Inn goino otMT Itie NmT ras&lcilnB aocwa to nQ)H>ub8a matar^ 
Wonnafioa The t<p to Santwig, aaauming i tookplaDO, murt haae oceonwd below Mack 
stiMtBd Mtoi CSFB. Thera to no avidanoe to Ihe dasato eanse toai he went over the MaB. 

88 toara was no «val at tut tkna. 

Tto quetoton to twtolhw O&Ttolar acqttsWon am dtoctoead to Made during toe wootog period 
wito CSFB. Thto aM not to easy tor tMo taeaona. Hnt. 00% wae haodtod tiy CradR Subee to 
Geneva aMdi, aa a CradI Suto^ to beyond toe iiMdi of oit eitopoana i have toen wotktog 
toraugh CSFB to tty to get turn to preduoe CSTa docununla, and toey eound oooperaMe. 
Seco nd, ai eutip oena docunante ara peaato Btowmto Lyn^ utojegotog b^ to Mot gan 
Starts to join UaickT I ton toaHng a lot about privacy 'rigfta under Sarto im. 

Patofino (CSFB oontacO eaye Mack had heo Mtod ooraada «Mi CSFB shortly befora he 
started He met ten CSfV% CFO and an ettomey Hao ueeka befora to aterted (around 

June 28} and again Just befora he started. Goto dalaa aro veiy stgniBcant to lenns of 
Samberg'e feadtog; Jute 29 to uton Uadi apoke by phone wih Samtoig, «Mdi to Just before 
Saentotg began tnsdtog In Hsiar. Jdy frO to toe Hme fcarae «han Samtotg tocraaeed He txiy 
on Haber toom ISJXto to 400.000 shesea, suggseangtoet He tofomuion taaa ntotealied. This 
also ootrsiates with tie date that GE Increased >s omr tor Hsier. 

Bonotn Ine: evidanoe euggeats tiai Sautorg had He Inio refreshed on axad days Otsf Uadi 
msf wttti CFO of C8t=B. ttom e to an attoit to obtain tofonnaito n m toi n sd to toe poe stoly twt 
Into wertllo Mack during m eo tin g iwfthCSFB aides. I am ndoptrei s tl c .gHen tie Lynch 
BHar. 


ham: Krahnan, Mart: X 
Seat: tyadmtoy. Augiat 17. 2005 IXX AM 
r« Aeuki«.G>ry2.:JWnaUbmA: Bdner.Jkn 
OcHman,Raint 

h eta rti WR Paquot o B' wt e ns wttera. 

Whore are wo on deteortning the date Mat* was bioogfa over (he wafl re GE-Ha«ar deal - m 
neoeasaiy praraqdstoe to st^wena to Mack? 


na a n ApUnn, Garyl 

SMb WMnsdsy. August 17, 2005 11:21 AM 
Tm 1mm Ubaa A.; adwer. Am 
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Hgs2cf2 


OcKn«maR,MartcJ. 

tai(iat(Mnin(ftig 

I (wniBaiue below ■ liM of pcBiiint maOeis faflowing up oo our convecsaiioQt over the pan 
ooopie of (!■)«, ycMcffky wilti lAea alone. Thee Hen* a bold win be the tobiect of plnoe caOt 
Ihi* tflenKMti. if yoo wtnkt litx 10 at at 

KfMfc: lioee Bob u out, I tun coftyiag )«■ oa the Ho. I am leaving for vacatkM ttXDantiw. wbtcb 
I cleared wWi Bob. 

1) r au ft a n a— dwte ftr Hff aulBWYterwBeltafBSitttca—a r aeMa w i Ir tya cl ar; 

2) CaaflrKMMa dates lirIl>aadeyiM-waaltafSaBt.l»bi PC wMI S a wbwx tiMrwecit 
sfSiftMterWYnBtqaaaitwaaa aadrigirtm 

3) rinanna*iiiiias rusallaiatelitir faaifBsBia iiltb frfj aattrin — ri); 

4) Gat sialMsIWiaiStercfc SSI saeiiclaMSf hack up tapes. 

5) IlniBsaStalyTCaailaiMiattinflra^AiMsr — — y— *^**»>"^***««'** 
MS sabpassMi eMpaaaee; iw caai tedtfs Ms ff jsa waaS wWte Taa out or ra ds 
uteus i*ai bacfci 

(S) StataaofPBlooatoct witbZUIdia; we wasSSocabeageajaoi nanndi S Bil y after ZMdia 
teserwow, we’io wailiag a 0 aat*a caObsek. Agses ia David Marioel. Id f 7I4-28<^73S5 

7) IblBpbaaeoaaopaayaabiiooBat: AayaaeMiteanenoanliiaxiduoedofSaadxagcaila 
fioeaoBiUuaD temagb eod of MjrT 

— 8}--Cg*S;OetpiesaottP< dilia ofbrtbsfbOasrenr 

a) July aibpaeaa pangiaph i.'Tbosiiiieig sad Rady's e-maila with Made Mack- 
es (aa pare^ e-oadli; 

b) iBlyaabpoeaapaRtPupbZc'niaiabeqiarlUdbBoaBaaraMDoanBUacteCS 
noSM or BMmos te Mock 

c) Letter 10 PataUno 00 above; 

d) Lookfor Aatast30proiteciiaaafiteau3-S. 

e) jReadsdnaaUaoaeKtwoektfwedoaathBvelBaloaarieabove. 

0 Augoat 17 a a bp onoa: we aeedlo wott out; he adll ID info flow; we mate sure 
ids doc leview gets does. 

9) Aador bsefav tapes iaaao; See my laeaao taiaiogoooainictkmissaeoaPeqiiot-Aador 
agmecDent (wil send ao Miafl on this today); 

10) Other acquishio a piayera have u oot acta adte I^qoal befose Sambeig trades? You cao ask 
gteaito coOeetdiiaiatb by tegaoubuer. However. I doabc say wffladoatwfe docs. (E 
and JP Moigao say no docs. Yoa have WaB tetaoe Need to ched: with Muril oa Hsghea. 
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fJ,S. $E%:dmn£$ 
AfmEsmHmcm 


“WfeiM* ifc f— rt»r*»afegntfc*^ 
maawaoaKtlte 
«BCa>«M» tasNnm 

DIVISION OF ENFORCEMENT 


FAcsnauc transmission 

Dtdai (»/oa/XOS Timm 


TOeChHitSHiOKiitopberCox — - 

Tdepbooehtoaber (202) 5^1-2)00 FacponTe Nemfcer (202)772-9200 


FROM: GvyJ. Afukre 

Tetepbow Number. (202) 351-4437 FacsimUe Number 

TOTAL NUMBER OF PAGES: 3 



lfyou4MuBei»B«iw« e cMp le«rftT . p l r «wciafce*ova»b«t. 
TM OMte ta ■sber Ibr te Dnato of Befivoeaeat ii 202-9(2-9437. 
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UNHED STATES 

SECURITIES AND EXCHANGE OCMAHSSION 
DIVISION OF EMBORCEMENT 
mrsr.iia 
WASMMOTQN. O.C ia9« 


afmi5\-*vn 


S«5>«eo>ber2.2005 

Via PaoWfe te 2«I-772^RM aMl RctirfM- Md 

Oniimaa Cbrislopiier Cox 

Secwfaies ni Exchange CoounlsakM 
100 F Sweet, NJE. 

Waxhingtoa. DC 20(07 

Re: InteMltjerpfTtlrfiagwCeitatoSeairito 
Dear ChuiBaa Cox: 


I am coaq>eiM to write to yoo today, my latt day adih the CetmoaotM, oat of a seme of 
duty to the Commiariao't aiiatioa — to ihaintaia the integrity of the finanrial marteta and to 
laotect the imestor. UnfocUiaalely, my anperviaaa — aa hr up die dtaia aa I can tee — have ioat 
tagfat of that niisxHO in the above matter. I state the facta briefly below, thoogfa there it BBich mate 
to be said. 

I have been the staff atloney io the above mitaer fiom nad-Sepaeadwr 20(M through today. 
It is an invcslagiaioa of aifperted tradiag by oat at the targea hedge faadt in the nation, 

Peqnoc Capital Mmugsmeot (“POirO, ariaiag ool of eighteen ^O leftaiab Staff who worked on 
this ntaoer tarn the beghailiv — lEItoo Fosax. Enc Ribelin, Thomat Conroy, tad I — believe that 
PCM engages in an imtitutaonaliaed foem of msidtz liadiag that ootnqxs the finaacial maitsitaod 
creacet an im-level playing filed for booesl inveaton. 

At the iiives ti gatinB p rog msed .oBeiittaer dwarfed all otheax, suspected insider hadi ng by 
POCs CSO, Aitbor Saacterg, daring Inly 2001, jnsl befcre the Ocacind Ekcsric Conopaay (*06^ 
aoquind fikUer Hneociat, be. ('HelleO- Mr. Sanbetg boogta $44 miliiaa in Heller slock and 
aborted S36 wOUoo ta (S asoefc riaatly befiac Che poUic ■mooBOcmeaC of the a rtpiiilrien on Inly 
30^ 2001, aa SIS miliioa proffL Oa the ttvo oocasiaat I soak Mr. SoDheii't •Batfanoay, be 
00^ of^ BO cred ib le exptaaadaa for Iheae nadea. Bvciycae invotved ta thia bvestigatiaa has 
infonned me of iheii belief Mr. Sandng obtaiaed material oco-puMic mfonnarioo prior to these 
Hades. The only quesrioB is: ftom whom! 

Only owe petioo aoeeca the tippet's profile Joho Mack, the carnal CEO of Motgaa 
Stanley. I began iofoaning my sup e r v ia ora of this cvideDoe in eariy luae. Later in the moelb, I 
suggested that Uc. Mack's lestimoay be triken. On approximately Jaoe 23, my Branch diieC 
Robeat Haason, told me that it wwdd be very dtfficak to ohtab approval So take Mr. Mack’s 
testunoay >»<■«»>«■- of his powerfol political conoections. Mr. Hanm later repeated the same 
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stateawots to me oo foretil otber oQaakxa. Some me coDfinned by e-mails. AsaStMA Director 
Krdtman panidpaiBii to one of Ibese discitssioos. 

Otber evests also n^eest the decitioa to (afa: Mr. Mack's lestBBOoy bas B 0 < been bandied 
in tbe oonnal comse. For example. I have issaed approximaldy 100 tubpoeoas in lUs matter and 
all reqmmwe t fc y jw iesM t came tbectly to me. When I sened a sub poen a on Morgmi Stmiley 
aeekiDg doaunenit retmiog to oootacis betaeen Measn Mack and SinSbag. its cotmael did not 
iaitiaUy teod tbea to me. Radier, sbe Gist seat diem to Linda TbomsBB. Ukemiae, Morgan 
Stanley's oounsei, Ma^i io WhitB. bypassed dm ncmal piotocol of dealii« widi tbe staff adonaey. 
iBstend. she desk directly with Ms. Thomaen by canespondenoc and pfaane. Of hundreds of 
contaras widi defense coimsel. this is the fint time any defenm oonasel began ( fi a c ua t i ons at dm 
top of the chain of roramand nmtier, at the same drae. my sopervison excluded me fiom the 
docussknia mwalviag Mr. Mack. 

To avoid any tnisondfrtt»ding. Ciotn bte lone daoogh late Aagust, I sent nadtiple emails 
to nv Btaoch Chief Robert Hanson. Asnstant Director Miik Kreitamn. and Asaociate Director 
Pasil Betfer. at ned as a brief e«ail to Linda Thomsen, expressiag ray ooocesBS. I had 00 mcoeta 
in obcai^ dseir apprarti to take hfr. Mack's iBttimany. histead. they Sred me. Immetfiaaely prior 
to ^ oont w regsy ads^ my BapehOrief md Aiairt ant D toeaa t conasatnlased me fetlha- 
~ exo el k n t jobl was do^ in this farreadgsrion. Indeed. Mr. Richmao gore nfaat he called his 
Ugheat Italy Mason awntT in mid-Jiam 

I bring Ifaete facts to your attearioo in hopes that you trill trice whatever slept are 
appfopriate to put das inveatigation back on track, comis t rnr with the C omm issioo't mission. 

I must add that otber imp ropg n todv es also led to my tmntnadon, tan there is no 
productive reason to discoss them here. 


Sinoerely, 


Oan^X. Agonre 
Senior Counsel 


CC: Commissioner Panl S. Atkins 
Commisskner Rod C Onapoa 
Commissiancr Cyodtia A. djassman 
Cotsudssioaer Anoecse 1. Igjzneth 
(By fax and Regular MiiO 
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SHKRAL KTTOttaSr (SI) 


«. fOe 

GBIfBRAL ASTORHBY <SI) 



>rVI8rO« BVFCRCBGVr . 

>FPZCS OF AS90CZATB DZSBCTOR 
>FPICB OF JU38I8T1IIIT OIRBCTOR #10 
IKAVCS OF BMFORCBNBVT #33 


DZVISIOV OP BUPORCaCBBT 
OFFIGS OF ASSOCIATB DXRBCTCSl 
OFPICB OF ASSISTAMT DZSBCTOR #10 
BRA BCa O P BSFOUCSNBMZ. Ji2a_ . 
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Crithai Elwiwnts ami AccaptiM* Slamterds 


Knowiadga of FWd or OecupaHon - MaMakts and, wWi taw 
exoapama, dannnatralos tadmlcai aUb ocaanlial to parfonnfng duliM 
of (ho poaWon. kidudkig knat^edgo of parOnant iawia, atandarda. 
reguladana, niaa. poRdaa. piocaduraa. and technotoglaa. 


Ranaing aad Orpantzlna Work - Mfflh faw axcspttona, recognlzsa and 
aolvoa proMams, maaCs oi^acdvaa. and contUars pftoridaa «••»« 
planning wotkaasignmants. Effidandy usoa itna and resources to 
produce a gually pradud with apprapriata guidance and comptales 
a aal gnnian l a nnehln agread upon dma ftamaa. 


D re oul l nnaf Ou<lae-Wll>«B»ae»eaplto oa .thorou|gfyandxareluly 
analyzaa and re iaa r c hoi a aalgnniant s . Efladively appitos naoaa aa iy 
kmmfadga and toc ft ni ca l sldte In Oder to paifotm duBes of (he poalBoo 
In an aocaptaUa mannar. Final eorfc produols meat ae ta tabhed naad. 
reAect apptopdato attontton to dttaM. and are eel organizad. 


ConMnunlcatkMis • Oral and twiden oonanunicalions further agency 
obiecilvea and, nMt (aw axceptians. are dear, ooncba, wei organized, 
accurale, gramr na tic a ly oonad, and appropt la le for ate InIsntM 
audbrtoa. Raquhed poreanal inlsrsdtons wth Mamd and etdantal 
oonatRuandearoounawparta are ganaraty tetponslve to ate nartot of 
awM hdlviduab or aniflisa. Kee^ Itiasa a n ia ea and manageinanl 
apprbad of ralavanl bsuas, changaa, and protaarna as diracted. 


sec 2494 (5«J) 
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r»ge I <H I 


GaiyAgiiim 

Ftomt Agufcn, Gaty J. 

•Mb Firid^, JutMl7,200S1:36PM 

To: Hmoii, Robot 

AttKlMbMlK Conbtxibon oF Goy /^uiffa-doc 

raaOr 


1/13/2006 
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CairiritxMiou of Gary Agofaie to Staff bvestigatioiis md Utigstiaa 

Im dieiftlkr^TmibtgCtilBlH fitarMu 

I aw atri g nwH iia ni i Wrr oBSc i Wa bM ^, 2004, two days after I startod wiift dte 
CcataaiaricaL ft aw dicB titled ‘‘Thi&lft a dto Seaaitks of BUto iofbfinatiaa Otoap, lac 
aad fbciaed M lEMSift I 7 IVqaot O^piiy Manaftcacal CFCM^ HI ESte's oouHO stock 
afaoatiy befixe its a eq uiiil io B ia 2003. My ooetiibadoom are best saatartad by 
dcsoftiftig aeiMalely aae|ia I took befin and after dw CaatoBssioB issned its ftwid 
order oa JEanwy 2005. 

i>»-feraMf order Dansf the period fraea S epaernt m 9 . 2004. diroinh Tm» ^ r d. 
2005, ataa ^ Cooaisiioa iasDed is finaal order, I took die (bOoating steps to advawse 
Ibe inaeatifatioB: 

1) Obariaed aad r eweated fika fiom OCIE lelataBK ■** 2003 

c Mmhi a titM i of Pegoot Capital M a naymee t (*TCM**) and doctaacnts 
(EOBntcd 20Q2 ^ ***^ g f taid stodtjF reitfii§ Id 

KM; 

2) Obtaitod aad shsdad the KM Hade Uotaer fcr die period of Aacust I, 

2002. dtowfc July 31, 2003: 

3) Obtabied oiipies of duitoen SRO lafcmds niatiag to KM*s timely 
tradbuiaadaaaoeofptibftc aanniBtrmxidi: 

4) l eaetaietoed SRO staff aa amb e w r e gan S at dieir lefc na ls of PCM 
badhig maaien to (he Driisioe of Enfixoemeat. i n c h i dhi g m ee titi g i aad 
eaaaeroas dweoaaiaDa adtb staff of tbe New York Stock Bxchaoge 
recB&ii kadkig by PCM apecifieaily aad ftedfte fiatds fBaesaOy; 

5) Obtaioed ekroattlogies aadodwr ii iixawr i n a fim I) the iasuea admae 
se cM B ti e s had bean timely laded by PCM aad 2) other key patties; 

ti) Obtoiaed aad stisfied docmaeatt prodaced by PCM piroiad to a oar 
tegaesi Jbr iedbaatio^ iadadlag PCM*s taale b katar eereeateg teadaig 
actrifty fioa Aaaaa 1, 2001, Ncmsnber 3<V 2004; 

7) Stadfed die d ow a uBBt s nbt a tond from Lads-Ncris aad other somoes 
reganfiag dto Ustoo' of PCM aad its priacipais; 

t) ni a ra a nd dheaaatterceseae a lece a riea e wilhtheDawidBaaaefcsofdto 
vjiDco o« iBD unmi ohms Ama^r iv ibp oowDoai iawbw* <m rvow 

Yotk; 

9) Developed the ftctaal aad legal theoqr for iadDfiag posaiMe vioiatioes 
of Seetioa 204A of the EaveataaeaS Adviseas Act of 1940 m the formal 

10) Drafted a ftxtaal order meamtaaftaa rod proposed formal order liar 
was iw b riiittod to the Coomaarioa oa December 17, 2004; 

Pag tantat ard» Siaoe foe imnaarr of the formal order; I haw served 
subpoeaaa oa forty foor eatitlea or iadbiitaali, hriadkig IS iaifiridoab alBHatod with 
PCM As a ooaaeqaeaoe, atg^ now has a datahrme of apptmeimaMy 34 mflftoa e-matlt 
aad other docaBBcrds lekitiai |e PCM tcadfaic. I have also takw testimoay fioea die 
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IbUdwIog jo di vkh u ds: 

1) like C^MdO^ofBloeCortSptaiis. Inc f^laeCcMt’^ 

2) pen’s CEO in two seoiocB; 

3) PCKTsChiefTK^ooioorOfiBoer. 

4) PCKTs Coapfianee OCBocr; 

5) One of PCX’s poitfofio siM g Bs; 

g) line MDpiojfoa of On Site &Disoovefy ngmting PCX’s e^nnO 
production. 

My tei ttAi ijift mmnHw." 

1) The pHxtoction of sfusoTimnlrly 3.t infllioo docnenls reievsot to diii 
invcstigiSion; 

2) Bvideme of mmitinr dsM p iHhKH f SI8.5 "Mtitw" in 

profits by PCX’s CEO in conacctieowiA die Kni n is i ti oo of by Oenecri 
Ekctric ^Heller nasaeisl; 

3) Inleresl by the IMled SiMes Attoaiey of die Soudiem District of New 
Yotk bi powMe <nnU violnifaMs by PCX’s CEO ia ooinectioa witb 
tirosqwtsteinihiertnKKixwstd**; 

4) riirfrnfii iif tmidrr nrnfint tiy ■sKtirs mn pniifnlin m—iiirf *rintitim 
Oriov, in the securities of Bine Coat 

Adifitioaally, under fuidanoe ofBsy bnoefa daeC I n hnniling dK dqr to dqr 
mstters that arise in dds esse, jn cl ndn u dlootrots by phone or letter with s nunrim nt ify 
filfy n tl o Bi eys whose law fioni or general ooesisel offices rep r cstol the parides aflecSed 
by this inwBstigteian. 

fmmit him /jrsapSjpsdsw (HO 9729) My work on this natter leialBd to (he PAS 
91 issaca, in parikuiir how Fannie Mae oa^ *^n«ch upa^ m a naans of te noothin g its 
aasiaags flow. Afker obtaiiiit^ (uidanoe fron Paler Rosario n g te d ii ig FAS 91, and 
studying its pti n dples; 1 o otn iuc t ed s ewch es on I conect and eveataaBy Ibnat He Fande 
Mas txns cwnsAdng the Rnania that Fannie used each (toarter in smoothing ks 
enaings. I p r ep ared an Bnoel woric a h e et aeamembieg way rroak as wei as n naaw 
C’CanaSing the oooidea in the FAS 91 jw?”) dtet was c hca ds ted amang stiff when I wss 
tranafiaied to Mnfc Kieitnna’s seetbn. 

SEC % Lmeemt TedmeSegiti be. My anolseaKat was ynied to aaaisliag Trial 
Coonsel m dw pwjtanatioo of a mrannranihni of poania ind a u lho a iliea h layae to a 
Rule 12(bX4) motion. 

Atesrwf fiteWfe CVE^mermmmtarimm FtTA /a terw a f / imrir t p a r iiw i waa 
the ftaff ataoaaey on thia matter fiom S ep a e n her 24, 20(M, thaongh hmmtf It. 2005, 
witete I was tianaiHiM to Mtaifc KMtam’a aection. I esataaied and ortlitiaed the mieanai 
iuvci t lgat ion iiy o*Me h w n y A Mayas of posnble vfcilatinnt of the FCPA by 

OE id oaie of its sabs idi aaies in o oa atertin tt 
by die ce sribaidfafy to die Ooreanacat of Coma Rica. 
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QKyAgam 

I mpcrviaed Oay Acaioe fton toavy IS 2005 daoqi^ flae ewi of ttio raliig fxriod. As 
ifcowB CM liM ouuiiftRiliais iwrigpdl cufioifly facrt co omc m w c tucf fajy 

AwnglMtiMaftayoM^aagpificrtMOg in w h r i c g ftetiidMgbyPcqBotCiyitil. 
0^10 c^iISk} QcboM 0 kcd(^0 fiadVk 

mMmMf900Bt9 <C«Wi IgfP WPOOf^aWg C^WflPOP Of pOlPHilit BMMBT WMW)g lOa pOtMDlP 

aua^pilaiMBtadtatbytefiadaadilcpdnBjpds. BehabeeniMBto o Me p aom B a 

I— toofot0t» d M n|ynri a K CoiwlpMtii>i»pa>OM>e i in w%aio M O ayi W Mtoi 
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From: Hiusoo, Roben 

Sene Friday, June 03. 2005 10:00 AM 

To: Aguirre, Gary J. 

Subject Re: Possible t^pernew Pequot Chairman? 
Mack is another bad guy (in my view) 


Scnc from my BhckBcrry Wireless Hattdheld 


Original Message 

From; Aguirre, Gary J. <AguirreG@SEC.GOV> 

To: RibeMn, Eric <RibelinE@SEC.GOV>; Foster, Hilton 
<FostcrH<^EC.GOV>; Eichner, Jim <EichnerJ@SEC.GOV>; Conroy, 
Thomas <CONROYT^ECGOV>; Glascoe, Stephen 
<GlascoeS@ SEC GOV> ^Miller, Nancy B. <MiU erNB@SECG QV> 

CO Hanson, Robert <HansonR@SEC.GOV>; kreitman, Mark J. 

< KreitinanM@SEC.G O V> 

Sent Fri Jun 03 08:36.-07 2005 

Subject; Possible tipper rrew Pequot Chairman? 

John Mack, who came up on radar screen as possible GE-Hellet tipper, has just 
become chairman of Pequot Capital, according to WSJ article below. Mack 
moved from Morgan Stanley, adviser in Heller acquisition, to CSFB, also 
adviser in Heller, in bte July 2001, the month of acquisicioa The arc hundreds 
of Pequot e-mails referring to Mack, includmg a dozen in July 2001 . Sec e-mail 
below between Samberg and his son referring to Mack (“It's tike to have 
friends in liigh places...:)” Is there something to this perverse logic; Mack is die 
only person in the world who would have as much to loose as Samberg if wc 
could prove that he provided matctial-nonpublic info to Samberg. Wlio safer 
for Samberg to head Pequot arxl keep its secrets? Please note the happy face 
whkh has already come up twice in relating to possible flow of insider info. 
Ironically, Mack’s article quoted below is C-1 of WSJ, just as was when 
Samberg’s exchanged e-tnails below. 


John Mack to Join 
Pequot Hedge Fund 
In Chairman's Role 


By GREGORY ZUCKERMAN and ANN DAVIS 
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Witness Testimony Date Hme Doc Productioa 
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Pag] ioacton Tbid<qr.MMtA31 10:00 AM 



Broadview 
MerKuoBV 
Tbeicsa McCoy 
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From: Hanson, Robert 

Sent: Friday, August 05, ;»)QS li:l7 AM 

T : Agulmv Gary J. 

Sultlect: RE; Mack tesOraony 


Gary, 


I (orwared lo Paul and Mark kj review, t mink we sriould meet after some a( the facts in Ibe 
naemo are liaHed down to discuss whether it makes sertse lo go forward See you in a couple of 
weeks. 

Bob 


From: Agukre, Gary J. 

Sent: Ibursday, August 04, 2005 6:>t PH 
To; Hansort, Robert 
Sul^ect: Mack testimony 

Bob: 

You have asked (hat i do a memo why I believe the Mack testimony should be 
taken is" Senext logical step in' the Pei)^ investigation. T b^eve there m three reasoas. 
First, a profile of (he tipper was developed in this case that has multiple elemeats. The 
possitHlity (hat Mack acted as the tipper satisfies almost very etement and is incoasistcat 
with nocte. Secood, whether or not Mack is the tipper, his testimony will advance the 
investigatioa If he is the tipper, his testimony will likely suggest some avenues to be 
pimsued and others to be dropped. It will pin him down to a story whkfa we can begin to 
disprove. If be is aot the tipper, his testimony is the likely first step to eliminating him 
fiom consideratioa. This would allow our iimilcd resources to be focused on statting a 
new screening process to find another possible tipper. 

Mack BMcts each dement of the profile. 

The liming of the trading with Mack 's access to possible information 

The first eletneot is whether Mack had possible access to information that OE 
would make a tender offer for HF. He bad access from two sources; be had been (he CEO 
of Morgan Stanley, who advised OE, until late March. He also look over as CSFB’s CEO 
on July 1 2, 200 1.Sambeig’s trading pattern, which I can discuss in mote detail if you 
want, suggests that be obtained infonnatioo just before Monday July 2, around Jufy 9, 
anri around July 25. Mach coincideatalty met with CSFB’s CFO on June 2i ot June 29, 
again a few days before be began wotk on July 12, and was CEO at the thid key time. 
Hence, Mack had reievaot contacts with CSFB at each time. Also, CSFB was "wooing” 
Mack away fiom Menill Lynch and other investmeni bankiiig firms duriiig the period 
fiom April tfarou^ July 2001 . A would be coQStstent with this efifort for sooMooe at 
CSFB or CS to roentioo, as part of this wooing process, what invenlmy Mack would be 
taking over. Incidental ly, we know how Samberg saw Mack’s new role as CEO of CSFB. 
He and bis son tUscussed the fact that CSFB was the second largest investment banker at 
that lime and "it was good to have friends in high places.” Of course, there is also the 
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possibility that Mack, iiirougb his contacts at Morgan Stanley, knew about the pending 
GE tender offer. 

Questiaoing Mack about this traosactioa could take us in several directions, each 
of which suggests a diCferetU focus for the investigatioa. First, Mack could deny that be 
ever knew that OE would make the offer until the public anoouncement Ihe 
investigation would dien focus on whether this was true. Second, Mack might say he 
learned on June 2S or June 29. The focus would then be placed on his contacts with 
Sambcfg at that time and whether be teamed that GE had bumped its offer around July 9. 
FmaOy, be might give oonviixing tesdnroay that be learned after July 12 for Ihe first time 
and cause us to reevaluate whether his sbotild even be oonstderod. 

Also, Samberg’s Iradiiig suggests that be did not get the tip until ^loctly before be 
staited trading. He would not be (be largest purchaser of HF during July if he had the tip 
before. It also makes sense that his tipper, likely someone he trusted, got the tip just 
before Samberg started trading. Had (te tipper had it earlier, why would he bare not 
communicated k earlier? Further, GE made its first offer in early June. It would make 
sense for Sambetg to start buying then if be knew about the trade. The Mack-CSFB 
meeting on June 29 or June 29 arsd the Samherg huge trading the next week fils. 

Further, we are operatmg in the dark regarding who Mack spoke with and when 
he spoke with tficuribocn stepptng In as CSFB's CEO. CSFB's counsel ti^lrhelieifiok'c 
with CSFB’s CFO and the Cr^t Suisse chmnnan of the board. Were these the only 
people? Mack’s testimony oottld point us towanb the key people at CSFB. Convetaely, 
he might tell us that be was seeing some of the people on the acquisitioo team as Morgan 
Stanley at this time. That would take (be investigation in a completely difTerent direction. 

Mac/t had ihe motive to tip Scanherg 

Mack had multiple reasons for tipping Samberg about the GE tender offer 

for Keller. 

a) Mack got into Closed Feqttoi funds and speciai deals that Mock thought 
would have big returns to him during and after 2001. Mack was getting 
into private deals that Pequot was pitting together for its own ptiacq>als, 
iiKluding projects with the foilowing code names: SS million into ’’Ftesfa* 
start” (Lu^t spin-off bought cherq>), $2 mOiion info Baby C. and n 
unknown amount into Distressed Gt^s. which later became Peciuol Special 
0|^>ottuaities Fund. The most interesting situation involved Fresh Start 
Mack was pressing to get into this for sometime. On June 20, a Sambetg e- 
mail said be was with Mack and (hat Made was “bsstii^ his efat^” 
Samberg's chops because he bad rxx got the documents on fois investment 
Neither the Pequot priocipab nor Samberg’s son seemed happy about Mack 
getting into this Fre^ SlA During the call on June 29, when the suspected 
tip occuried, Samberg arranged for Mack to get into Fresh Start Mack also 
was getting into Pequot funds when they appear to be closed. At (hat time, 
Samberg's funds were doubling in value in less than 3 years aixl the Pequot 
Scout fimd was doing even better. In getKiai. the funds had a $5 million 
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tower lioiit E-oiails show Mack pudiog at least S13 million iato these 
funds. One of the spread sheets I provided to Marie on June 2k shows Mack 
invested in IS different Pequot finds (but it does not show when). As a 
rough estimate, based oo peribanaace over 1999 and 2000, Mack could 
reasonable expect that his new mvestments in Pequot during 2001 alone 
would have returned soroethiog in the range of SS million per year to Mack. 

b) Board seats As shown oo one of the spreadsheets, Samberg was proowting 
Mack for board scats 00 both Baby C and Fiesfa-smrt 

c) C^ce.SjMce Mack was using Pequot oGBce space iotennittcfitly during the 
period March 200 1 throu^Jidy, 2001, when be began w^ for 
CSFB. 

d) 5tock (ytr Samberg was giving Mack stock tips <» public companies that 
Mack dhectly invsted in. ‘nThai’s where were putting our money.” 

e) Frkttdship Mack and Samberg were done firiends. Two months ago. Mack 
took over as CEO at Pequot That Saitaberg would choose Mack in tte 
middle ofaninvestigalioo that could land Mack in jail teUs much about the 
level of trust Samberg had in Mack. I discussed bow the fiiendsiiip played 
as a motive in my June 27 memo. 

f) Mack’s crossing (be line for Pequot While Mack was at CSFB, be was 
acting as Pequot's agent lo.inbpduoc Ooe.QfJhsjHtmpaoks Pequot oo- 
owned with Lucent, to an itrvestmeot banker in China. Mack's letter, 
written on behalf of Pequot reads, “1 hawc not given this first to CSFB 
(where be was then CEO) or to Morgan Stanley because I dunk your 
contacts in China are the best” 

Samberg had a relationship of trust deep friendship with Mack. 

We do not have a complete picture of Mack’s financial assets, but his holdings in 
his Pequot funds in 2001 exceeded $400 millioiL He holds an engineering degree hxjm 
MIT, a Masters of Scieoce fiom Stanfixd, and an MBA fiom Columbtai He started with 
S3.S milliatts and built the largest hedge fund in the world as of 2001, when the GE-HF 
trading took place. He has generally been very careful about his commeats in ins e-mails. 
He used AOL instant fne^neing. which leaves no trace in any computer, to comiiKmicate 
with people. In short, he’s a smart guy who look few chaaaces. It does not fit the 
pattern for him to be taking big cfaaooet where he got his tip. h makes sense that be got it 
fiom someone be trusted and who also trusted him. That was MacL Mack’s e-mails to 
md fiom Samberg have a diCforent ring about them. In one e-mail, Sandietg’s secretary 
tells Samberg Mack had called and that, “be loves yoa” In sum, there was a deep trust 
and fiieiidsii 9 between them. It is exactly the kind of relatfooship that Samberg would 
feel oomfortable calling on for a tip as big as HF and GE. 

Samberg s need for a big favor from an old friend 

In luly 2001, Samberg’s company was splitting a port. Benton was a youn^ and 
a rising star. Beaton's performance was dwarfing Samberg’s. Samberg was recovering 
fiom bean surgery. Benton was leaving with at least half (be company. Samberg was 
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looking at even bt^cf staff losses to Betion. He testiSed that be was cooconed at this 
time that more of his executive committee “might walL” A big hit on GE-HF would 
illustrate that his fast ball had not slowed. Regarding GE-HF, Mack was just the guy to 
do his old fnend a big &vor, one that would also benefit him. 

Regarding Samberg’s situatioa during this tune frame, he testified at the first 
session; 

Ihe coin(iaoy was about to split, it was about to split In September *00, 1 
had an aottic medical situaCioc and was near death. I was on heavy 
medicatioa, and I was trying to reestablisfa the fraocfaise valoe oTPequot and 
the core funds. I was actively looking for help, and / did Umgs bi a 
manmer Aat was exptSeiU at the Ibme ghem mtf exptrti$e bt tkb arta. 

In a simi lar vein, he testified at the second sesskm; 

My firm was going to split in three mootfas. These people were my other 
managing director partnen. Tbms ware fragOe. I needed their affxoval to 
do whatever I wanted to do ort/ufmigkt wa& (emphasis added). 


There do not appear to be other leads la the Sambetg e-mails. 

The evidence does not merely point to Mack. It points to no one else. I have been 
through the Sambeig e-mails, his caleodv, his credit card receipts and his phone slips. 
Hilton, Eric, Nancy, have been through the e-mails. No ooe has shown up as a possMe 
candidate. Further, Fried Frank has stated that Samberg made the decisiom alone. No one 
was listed with him on the Fried Frank lists of those partkipaling in investment dcdsioas. 
If we don’t take a look at Mack, we start all over again looking for soumooc that fils the 
profile. Then the question would remain; if we find him or her, will there be a siinjlar 
reason for not proceeding with the examination? Very possibly yes, given Samberg 's 
circles. 


Gary 
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From: Grime, Ric^ard 

Smt: Friday, September 17 , 2004 11:04 AM 
To: Aguirre, GaryJ. 

SUb}ocb RE: Input requested 

I UKXdd suggest Vtal you Ms ouer witti Chartes and Iran iefs get logetwr some tbne next 
weetc. T](picaiylwO(JdnotgotiackiiMcb6jrthartkan3M(yaarsforbansacSonsgh«ntheS 
years SOL fcr panaMes. . 


Ffpm: Agukre, Gary J. 

Sent: Friday, September 17, 2004 10:53 AM 

To: Grime, Ridtatd 

Subject: Input requested 

Richaid; 

1) I have IDed about IS questioBablePQtraftsactioos going back to 1995. So it will be 
reasonably cuneot, it will be cut down to about 10. These are all transactioas that 
were spotted by SROs. I am reviewing PQs form 4s (16(a) of 34 Act) and HFs for 
other possible candidates (this is slow and tedious since there are several hundred 
■friinp!) -Hw-thiMring ihe^vestigatiDii~woald focns oiraboui'20 tnnsactions. faair 
awaiting input 6om the NASD on other questkmabk transactions and Glascoe 
Stephen is getting a UAF update threw hb contacts at the SROs. 

2) I would like to get yoor feedback on this approach: 

a) Subpoena records fixan PQ on the selected 20 or so 
transactions after a formal proceeding is initiated; 

b) Simultaneously, if possible, get lecoixls fiom the primary 
broker for PQ on all PQ gains that meet certain screenable 
criteria, e.g., two mootfas between acquisition and realized 
gain over 51,000,000. 

I expect to have an overview for you next weeL 
Gary 
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ftom: Aguirre, Gary J. 

S«nl: Tuesday, July 19, 20QS 12:00 PM 
T : Krelman, Mark J.; Hinsorr, Rotxrt 
Cc fUbeSn, etc; achner, Jim; J«na, Uban A. 

Sabi^d: Lynch 

Lyadi will thus be ia a positioa to have orchestrated the docuDKSt production from both 
CSFB and Morgan Stanley relating to Mack. Ibving access to our CSFB and Morgan 
Stanley subpoenas, he should undostand exactly where we arc going. 

Per earlier rUscusstons, Lynch seemed to have an agenda that did not relate to my 
discussioos with PataUno. I suspect Pailino is also leaving with Lunch (as he did from 
Davis Polk when Lynch Left) for Morgan Stanley. He turned the matter over to someone 
last week, saying he would be staying at home this week. 

This puts in penqpective brief call from Ashley Wall (Morgan Stanley oouosei) on Friday, 
when she caUed to say diete would be no mote Mack e-mails. A week before she told me 
that they were still w^itg on producing some additional e-mails relating to Mack and 
would be searching backup tapes. Her tone on Friday, which is usually birly light, 
seemed strained. I asked bn bow she already knew that there would be no Mack e-mails 
' in backuptrqpesrburher answer made no sense: She agreed to expiaimbe reason in a 
letter. This was a mild red flag, but I did not make much of it beause MS has been very 
cooperative until now. 

Here's (be language frxxn our currera subpoena: 

1 . All electronic mail sent to lohn J. Mack C‘Mack’0. or any of his secretaries, 

assistants,orothersactiiigoahisbehalf, from January 1, 2001, through March 
3 1, 2001 , from Arthur J Sambetg (“Sambergf)> ot *sent, oflker or 

employee of Pequot Capital Management ("PCM'T; 

2. All electronic mail from Mack, or any of his secretaries, assistants, or others 
acting on his behalf, from January 1, 2001, through March 31. 2001 to 
Sambetg, or to 'any agent, oflker or employee of PCM; 

3. All eiectronk mail senl to Mack, or any of his secretaries, assistants, or others 
acting on his behalf, from March 1, 2001, through August 30, 2001, from any 
agent, officer or employee of MS; and 

4. All electronic mail from Mack, or any of his secretaries, assistants, or others 
acting on his behalf, from March 1, 2001, Ihrou^ August 30, 2001 to any 
agent, officer or employee of MS. 

[ suggest another call to Ashley tomorrow or Thursday with Liban. Jim, or both to pin 
down exactly the situation on the Mack e-mail subpoena. 
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Frau: Aguirre, Gary J. 

S«*te Friday, August 26, 2005 3:42 PM 

Ta: Kteitman, Mark J.; Hanson. Robot; Eichoer, Jim; Ribelin, Eric; Jama, Liban A. 
Subject: S/L wiU soon be an issue in GE/Hetler 10b against Samberg 

I have previously stated my views on the examination sdMduling. 

But the Hamisch'Iasoo play — and that’s what it ts~is a leminder of our S/L probtem. 
Assuming we schedule Samberg’s testimony a week after Daitley’s, which tacticdly 
makes tite most setisc, the five year Statute of Limhatioos for 10b will begin to expire in 
eight months and will fully expire in nine. 

From those ei^t to nine months, you can subtract very liberally for Thadesgiving and all 
Cbristian and Jewitii holidays. You can bet all defendants have this in mind and are 
acting in coHaboralion to drag out our investigatioa. 

We have miles to go before could file a 10b action against Sambeig and the 
investigation on these examinations and other aspects has slowed to a snail's pace. I do 
not sec why are so telaxod about the scheduling on these exams and others. It may bite us 
in the end. 
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From: Agubro, Gary J. 

Swib Friday, October 06, 2004 9:17 AH 

To: Grime, Ridtard; Cain, Charies 

Mb)eob Why is Enlbroement now bringing Peqoot? 

Richard and Charies; 

With traiaing over, 1 will soon redraft and residnut die Pequot actioa memo. I assume 
our primary concern is the memo’s acamcy since it will be circalated among the 
Commissiooets. In this regard, the proposed revisioos would now offer this case history; 
The NASD referred the Elite ^onnatioa matter to EnibrceineiK in August 2003 and 
then, ’’SufasequeiM investigatioa by the staff identified at least six tnnsactioDS involving 
possible insider trading by the Pequot Management and one or more Pequot Funds.” 

This statement is unsupportable. Neither I nor anyone on the staff has discovered an 
insider trading transactioa involving Pequot Yes, I have prepared a spreadsheet of 
suq)octed Pequot insider trading activity sinoe 1999. However, m ea^ one of those 1 1 
cases, an SKO idki0^iediiie transaatign and icfened it to Enforcement (Maribet 
Survetllanoe), where it stopped. Under these drcumstances, the quoted revisioo b not 
merely unsupportable; it could be the source of embarrassment or worse for each of us. 


By the way, I am not saying that Joe Celia made a mistake. Indeed, for the reasons 
discussed next, I think hb decisions made sense. But fust, a little background. 

At yesterday’s training session, Laura Joseph introduced Hiltoo Foster as the most 
knowledgeable person on insider trading at Commission. He lived up to hb billing. I 
discussed the Pequot case with him yesterday afternoon. Cutting to the chase: he 
considers Arthur Samburg and Pequot to be “serial inside traders.” He tried to make a 
case against them a decade ago, but foiled. He says our case will be extremely difficult, 
but it must be brought. He has agreed to work with me on the case, subject to your 
approval. 

So, I suggest we say something like ihb: Enlbroement and the SROs have been aware of 
suspicious insider trading activity by Pequot for sometime. The Commissi on 
untuccetsfuUy pursued a case against Pequot in the mid-9Qs. Until now, the leferrab have 
been suspicious, but wc were not been able to develop a probable info flow. Elite and an 
August referral. Blue Coat Systems, give us foat Unksigc. Further, over the past two years, 
die Pequot refemb from SROs have regblered a marked increase. Heoce, we’ve dedded 
to pursue what promises to be a tough case. 

Incidentally, during Enforcement training over the past few days, Commbsioaer Campos 
and other speakers have encouraged the new staff to btit^ “the tou^ case” and candidly 
inform the Commission when that b being done. 

Shall we discuss? 


Gary 
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Fnm: RfceSivBlc 

SanC Htursday, Fetxuary 03, 2005 9:23 AM 
To; Agulire, G*y J- 
Su^feob R£: 


Gary. 

i list stDppad by. Good ktea, but rs not ({iJb so easy, the faCenats ai« by issuer, not by account 
Slat badadk so flans is no eteckanic aiay to key on e. 

Put i this way, baforo you imnlnnad AfMlar rd never heard the lanitt. rwe seen and baaid 
Pequof s name for yaats in l e fcauto and in oonrar sat ions wifi SROs. 

Eria 
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Odginal Message 

From: Hanson, Rolicrt 

Senu Friday, June 03, 200S 2:13 PM 

To: Aguirre, Gary J. 

Subject: Re: Possible ripper new Pequot Chairman? 

they nuy feel they have some enterprise exposure and want to avoid an 
indictment of the firm by bringing in an outsider to give the appearance that 
tilings are cleaned up (audrey did this before on the case I worked on) or they 
may be bringing him in so they are all peeing out of the same tent so to speak. 

Sent from my BlackBerry Wireless lianriheld 


Original Message 

From; Aguirre, Gary J. <Ag:uirreG@SEC GOV> 

To: Ribelin, Enc <RibclinF@SEC.GOV>; Foster. Hilton 
-<FosterH@SEC.GOVi»:-Eichner,Jiiii <FjchncrJ@SEC.GOV>;Coftroy, 
Thomas <CONROYT(^EC.GOV>; Glascoc, Stephen 
<GlascoeS@SEC.GOV>; Miller, Nancy B. <NCllerNB@SEC GOV> 

CC; Hanson, Rolicrt <HansonR@SF.C GOV>; Kreitman, Mark J. 

< KreitinanM@S EC.G O V> 

Sent: Fn Jun 03 08:36D7 2005 

Subject: Possible opper new Pequot Chairman? 

John Mack, who came up on radar screen as possible GE-f lellcr tipper, has just 
become chairman of Pequot Capital, according to WSJ article below. Mack 
moved from Morgan Stanley, adviser in Heller acquisition, to CSFB, also 
adviser in Heller, in bte July 2001, the month of acquisition. Tlie are hundreds 
of Pequot e-mails referring to Mack, including a dozen in July 2001. See e-mail 
below lietween Saniberg and his son referring to Mack ("It*s nice to have 
friends in high places...:)" Is there something to this perverse logic: Mack is the 
only person in the world who would have as much to loose as Samberg if we 
could prove that he provided matcrial-nonpublic info to Sambeig. Who safer 
for Samberg to head Pequot and keep its secrets? Please note the happy face 
wluch has already come up twice in rebring to possible flow of insider info. 
Ironically, Mack’s article quoted below is C-l of WSJ, just as was when 
Samberg’s exchanged e-mails below. 


John Mack to Join 
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From: Agubre, Gary 

S«nt: Wednesday, July 27, 2005 11:36 AH 
To: Berger, Paul 
Subjocb My leslgnaHon 

Paul; 

By this e-mail, I am rescioding my rcsignalioa of June 30, 2005. 

Sincerely, 

Gary I. Aguirre 

Senior Osuasei 

Division of Eoforcemeot 

Securities and Exchmige Commission 

Phone: 202-551-4437 

Fax: 202-772-9236 

maiho: aguiiTeg@sec.gov 
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GARY I. AGUIRRE 


October 11,2005 

Via Pacaiaule to 201-772-92M and Rcc^r Mail 

Guinsan Christopher Cox . 

U.S. SecurMes and Exchange Commissioo 

100F»ieetN£. 

Washington. DC 20549 

Re: Request for Preservatioo of Documents 

Dear Chairman Cox: 

You may recall my letter of September 2, 2005, in which 1 contend the Divistoo of 
Enfoftement CEafotcemenO tetminmed my eraploynKot for unlawful reasons. Among 
those reasons was the fact Cto I objected up the chain of conusaod about the special 
treatment Enforcement was giving jdba Mack because, as my supervisor explained to roc. 
he has ‘Ipowetfol political conaectioBs.’' - - 

I now have reasons to beUeve that senior Enforcement staff members are 
tampering with Commissioo reootds to justify my termination. On September 19, 2005, { 
obtained what Enfotcement and Human Resources told me were complete copies of my 
personnel files. However, key documents were mi.ssmg. After repealed requests. 
Enforcement provided additional documents to me on October 6. These documents fall 
into two distinct categories. Fast, there are those that Enforcetacnl routinely generated in 
coonection with the evaluation of my work, just as it does with all other staff. Diese 
iiKlude the Perfotmaoce Plan and Evaluation for 2004-2005, the Performance 
Assessment for 2004-2005, and my Branch ChieTs specific comments evaluating my 
work for the same period. Without exception, these doctnnents demonstrate my work met 
or exceeded ail Commission standards Based on these recotds, the compensation 
commiltoe detennined my 2004-2005 work justified a two-step pay increase, which you 
approved. 

But actother putative evaluation of my work for the same lime period has found its 
way into in my EnforoemeBt personnel file dming the past week. This one was prepared 
by my Asststant Directoi; Krritman, at (he suggestion of Associate Dtrereor Paul 
Betger. According to Enfotcemeat’s traosmiaal mexDonmdum. Me ICreiliBan’s evahiation 
’‘isistakenly did not go to the oompeosatioo oorranittee.’* Curiously, Mr. Kretiman’s 
evaluation is dated September 26. 2005, three months after my Branch Chief submitted 
his evaluation to the compensation coaunittee, more than a month after Che compensation 
committee acted, more thm three weeks after Eoforoetnem fired me, and one w^ after 1 
requested my persocMiei file. In short, it was not ptepated in the orefinaiy courae of events. 
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- 2 - 


Augiut 19.20U 


The bottooi line is this: since lawful grounds do not txisi foe my tenninatioa, 
seoior Eafoicement staff is retroaedvety creatuig fictitious ones. The fiKt that senior staff 
is willing to letroactively paper my file to justify my terminatioii raises serious coocems 
reganhog the integrity of my personnel files as well as all other documents relating to my 
work with the CommissiocL Put diffeiently, if documents can letroactivefy be added to my 
pcfsoanel files, other probative documents may vanish. 

I am therefore rei{iicstiiig that you instnict tindit 'ntomseo, as the Director of 
Enfotcement, to direct Enforcement staff to preserve ail metnorandums, emails and other 
docu men t s , as that term is used by EaforcetDeni, relating to my eo! 4 >loymesit and work 
with the CommissioiL These records will be critical for the oomts and other 
governmental agencies lo detennine if Enforcement violated federal Uw by firing me. 

Very truly yows. 


Gary 1. Aguirre 


CC: Pauls. Atkins 
Reel C. Campos 
Cynthia A. Glassman 
Annette L, Nazareth 
Linda Thomsen 
(By fiu and Regular Mail) 


isrt CORCORAN ST Nw • VASNIHaTON. DC • 
RHONS • TAR 2R2.|2i.O)«2 
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UHITCD CTATES 

■KCURITIES AMO CXCHANGR COMMISSION 
WASHINaTOM, D.C. XOSAI 


or ?«« 

oomcoal eooMtcc 


Aogut22,2006 

NickPodsiNlly 

Couoiel 

Cofsxailtce on Fbiace 
U^.SeoMc 

219 DUaea Saute OOloe BuiUtag 
Wuhii^toa, D.C. 20510-6200 

Rr. PequM Cipiol Mmigement 

Dear Mr. Podliidiy: 

I tin writiag to ooaflnn our daombis of earlier torbqr regirdiog Scoator Gmiky'l 
Augujt 21. 2006 Wter to Quunnan Cox conconiog tbe peodng lequot for IntaaoNion milted 
10 the Scairiki and Rxrtange Cooraiision'i oogong loveetlgatloD tavotviag Feqoot CapiuJ 
Mmagauciit (PCM). At tbe outaei, I wiib to naflirai our mtenboa to ropood promptly and ki 
detail to tldt kiqaity. 

la mjr Auguat 9, 2006 VXtex to you, I noted the nrioua CommiBioD lulet that reatiict tbe 
abiUy of ttafftKofcen to dJacloae kdotmaiioa 6offl oogoiag ineatlgataMa. Aa a msndiei of the 
OoiaoiMiou'a Raft I am wtjea to tfaoae Gmkatioai. You w3 note that ooe pnmiiaa I ched, and 
(hat woa abo qooled ia Seoatot OnaaleYa ktta, providea dial 'Ibe CotnRiUDs" may aulhotia 
the staff to ifiacJoae infoonglioo ftomoagoing h rre atigi tiona. Acoocdhigty. aa I mealioocd hi my 
letter of Auguat 9, 2006, 1 arranged (be thfa maaer to be heard at the Co mmh a irm ’a Augnat 29, 
2006 ineetiDg, Tiddefa ii the Era axethig where I could (heaent (hh nutta . Seoator Omtky's 
letta ugea ua to UK other prooedura to have ihia anna dedded by the OotSDiBaiaa at aa 
eailicrdate, Aa I indicated in our ooti«enatian,whBe the CoomiaalQa does have duty offica and 
acrlatim pcooeduict. hi my view, thoac prooedarea are not appropaiate foe tfab maRee because they 
do i»i provide for joial deliieratiom among the Conmitsioiicta. 


Senator Oraiaiey'a letter alto retpusta that we make svailahfe amnediately: ( 1 ) the 
SEC/lG'f dosing memofandum in (be Aguhre mstten and (2) a two-page aimmary nxmiraddiim 
icgmdinglhettJtiuofibchivestigathsninvotvingPCM. When those documeau were shared 
with the Senate Raff in luoe, k was pmnam to spedfic Conraission authorizMioo as to Ae 
mamer n wlildh the documerhs could be reviewed. Thus, I have to obtain prior Conanisiion 


08/22/2006 6:33PH 
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17. jr FAl 


8003 


ap{mvil(oi»lBa<eUioiedocumeiiuwUDa(<)(w«ryiagiivMcpFOioeob. Rowevoir, I asased }Wi 
that this raattet wOl be addretied « (las AagtOi 29* Cooaaiuicm mDMioe. 

We alK> diicuaMd (be idieduUog of CofiBihim staff meodien iaerviews peadiag 

OioiiBKloaaHBidefatlonoftlnnMaec. 1 stated tb«i we would o(»taa Use kidmibialitaff 
mnriberir^ariatg their tvaihbtty and devetop a leatatiwetdieibtle and ooaactyjM on Monday 
August 28* to discoss timing. 

Pope again, we loot forward to helping to asttgeyootCo nmd tt e ca and the pubtie at to the 
loLcffty of the Commosioa’a nveatigatlve process. 


Sinceitiy. 

Rabard MI 'Hones 
Associate Oenenl Cotiisel 


cc Jason Foster. Senate Oomidttae on Hnance 
Rmija DiSanto, Senite Cotmiaee on Roance 
KsiqU Kim, Soiate CotnoiiBoe on the Judiciaiy 
ItisCinDaly, Senate Committee on Baokag. Hiwag. and Uiban ASaara 


- 2 - 


08/22/2006 6:33PM 
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Fraac Aguin«,GKyJ. 

SmI; Thuni>)w.Fateuin'l7.20062:<MI>M 
To; HunMt,fUclunlM. 

•ahioct FOAmqMHt 


■Mt.llmi; 

mpDoAic IB KXA raqoMlt. I omU la M M *• 

SlBEBRiK 

OtiyAcluira 


ll;W2005 
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t’tmr. CatyJ 

200$ r:Ktm 

Ccl ftmMH ,<W>i;WM^6tfc 

Thi< mma ammmha Ike evidence, rjy « rtrifl > S i — fc ^*/ otvn uttmoAt', 
^ AA cocMenlml ie^aniUtM* in aili^ hli tnling deciiioai on 

Quel dp*dnMMf>lii««kMniole> die evcnfalendieKe^lodK public wmouaoeaaenl of die 
OC-M^ afa^iuidoB, 

4i SMOof V —aM# MiitQr aure i(f —d >*wf M—c a? 

On My 30. 200). Oemn) Qecoic —tounoot iC( it n uiii li on <( Heller Financial 
f 01 aipp—J—My • SO per Mni prenitoi to ta Ian Badini paioe, Fran Jaly 1 
Ha — #1 itOf 27, 2001, Santarg pnehmal 1.140,200 dtarn oT HeMer (or a pUidHtae 
■prfee of S^09.7t4.4). Hu paoA an HF. aecottliat la FCM ncanla, vnu SIO.WO. 

STtn. 

iMriing aOMed to Soy jigaiKcmtly lar(er Hackt at RF during Inly 200l. 
partieiOnly diotag On mocIl faefore die puOlic annocaaieoMni. On My 2^ ttm Ant day be 
diaadsd m FCM, ba diraplad fee pneivaae 227.700 akaror, only 100,000 rfarea were 
filkd Tke ioul tcadalc rolnoe on Ona day <w W.900 Aarca Oa Saty 10, 2001, 
Samlet diraetad hu PCM aadar lo piaekaae 475,700 diarrt, only 100,000 iWcj aaeae 
tiled; ndmg volume waa 775/00 fbates. On Jidy 1 1, Sambog't oNti ««s for 77(/O0 
iOare^ ardy Sd/OO ibarea amre Filed; volaau Aar dky ano f 5I;700 A ai aa During Ae 
V— b«fM|y 27, 2001, Ikr.uecti beCtae Sie public aanouooeauA Saeaberg dueeaad bia 
Iraden lo p mrhon dg^gOO oa bigudgy. 4lt/00 on TWaday, 777,000 tbara oa 
Wadneaday, 702,900 A a r ea oa Tkonday, aad 24X900 oa ftHty. His badcr puidiaaed 
only IOlOOO on Monday, It/OOoa Taoday, 10,000 os Wadneaday, 20/00 on Tbaraday. 
and 10,006 ahaait oa Friday. Oa kJf 70, 2001 , Ae day of Ae a n a n ua c ena ca ir. S aadb e i g 
kadtatendiagonderlapiaduae 277/00 d— ra. Lara Aal day. altar (be annoaaocmer< 
bo istd Ml won boMap of t,l dtJOO sbarca. 

tAdwae. Saaibergeigaged ia koAy abort aaiea of GE bepunwon My 25. fiwdayp 
keOni Ac piAlic ooMunenMar of Ac aoguiiltion. On My 25, lo daoUed bb trader A 
IbaelaEdl 704/00 aOwv of Oe h a— MIy exocaied. On My 20. be Artetod »« —dor 
b> ahoit aril aaaddibaa 715, TOO abaca af06,onty 50,000 aetecaoaded Oaloly 27, . 
Tirabrig ipabuOad baa Irate lo dun aeS an arbtibooil 715/00 Aarca of OE: eoty 
20,000 a— a caaieoled, 

rbe polta if Air Sanberg hAed StO.000.000 of PCM paoiti bal oag m g lo aop Mi b ea ted 
kurlu'ani] invtaian. He waaded to riab orucb awes. tUa mggeau (bat be bad 
aatraoadinatT n c nft d — i i in ACM*t waaiii.b in GE and HP or dad for aoaaootber leaaon 
be beSeued Mff pact woold go up aad OEa uoaid Itll This aacaao nod a&es a load a« 
PCM'araaeatcbaefaoAaideiSBobcrg'aaE-HF bee 


recaioaTi 


ii 

I 
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T1iwl*n1r ryirtilfati fcix»/cr<iia>fe, 

0 Smnbefg tegttptUed iafcnna^M 4naK hit teMino^ ^ he ptmehtted Hr 
ipaon fed htm ^ mamgn, 

i) Smhtrg idmCiTits an wm«m kc pdrcKated IIP** math (l> endit 
dinaie dwt cjuned ip 2D01 wM AvorAte tat HF; (2) HF'I eWaf 
rwaneitJ medd. (3) ^iwadplwi tf«t HF wotdd be tPfott«d in • 
e o rtwM eitopi (d)eii*fyiu* ftpartj dwotfred *e tatPcju'^oeM of d>c Hf 
fnancMx, (SJ §tc nitirte petiannime «f HF «rt. other fNwicHI Hoekt; 
and MMljren' rtpotu tut Hf em potMag tl ten p erc pia nod «*« 
pr^teeted 10 eoptiawe *pi gn>«d> (KTII, ft d7, 1. 3 -p. 69. L 23). 
bj Eadi4MapeiMaaud«doribedla4b*a>ta«^*i>MNPi((ite«b^tgrlib 
ooMd ahartjr b«iHc he totUM (KT It, p. 75. IL 2i - p. t(^ L i 9).''^ 
e) PhttefUK M daM iboifn «h«a oonteihed in {iCfi Mtaott ttpotf 0m 
Sapherf did Pol Me ird/i awothi ^dtr At pvrAMod /fF! ' 
d) Snmtarf cWnif he «aw «i analpH tipet* in Mk HX>1 iike (h* one fiti 
■oera^ ah««red-hhB. FCM harpredaced p» tpebTepo)V-N(r it terra - 
hint •# ooe in Che PCM proehaadon. ftete’t StMihert'a ifghMuiij' oil 0te 
fepett ihown to tap by kit mataeyt: 

0 Henrioua— ntmwpflrtWiWirontaa aplidbafcri Ji<y30.200tP 
A lebnltPcaaMMngt. 

O Oo|auhr«eaNgrr<efa«tararthUennja)part 
A llHMialdahraQMdagraMntaapatplt. Idem how ald^topMd tor 
nWi 9 dwiri«pa<tt>an>dla>ppaapant daraatone 
O tnKnadnawtMaawnraMMttOtyahtotchonaaedaidaaeipart 
poOtf a naC hi making an appainaai ilartttm? 

A thdrr»-W). tat h taa 

Q tn bet on^ttah ch.Mymdon'iathliSteyipvMttiadanant 
A InpM^. idoaltwataaiapafUatnPDithadaniA Thepaepiacan 
be. bUnef taiapdrta 

Q AodyoaViatadrlial iatBn>etHtn<tic». hawjwAatf 
A thaw 

O So8Mfc-C<t«MIQAhaeattaaMwnAs<tia(.d^ 

A StMia 

Q txaetf mm fausbd b m e mWtt 0mm. Cougar? 

A VOwMC. 

Q Sotid(MrioMyMtaipaa«xAyauaaorM JUfSOlHdhiMdfaMar 
n iwft d W atta naw trt P r» i « i adaton? 

A inatdrdanlknahihAdlaaB'. 

2) StMaherf oenodCedtMlh no one, eontr «7 to PCM practices. hi-fo>c and dwinf^ ha 
ttadhwinHF 

a) Sombag d«d not oonuwinuaK miti Myone at PCM before buywtf HP. 

<RTI,p 70 7l) 

b) No one tunied rawbert m matrvtf die HF oradwt deoi » oo t ie Mdf 

2001 Jwo bet f rnada a dDCijion ant ta aach.the help of mry at Ok 230 

* mtaa it ■raiaWMiAadh*i SnaPait aw ^awM ihbrtaahn hr ha ahotano *t rcaiaaa he 
p a n ha tad HP.haWatppaadiaocjat huraawrcaKaafcrhhaatlataatiataaa (ITT 0,|k tl,B 1-21^ 


ffceoatn 
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^aopit frtn <Mo>4t«J ti PCM « cohidoimk tin itooiAan to buy HF 

(RTJp.n2.a l< 2J). 

c) Samb^ «M recoil •» dMeutaioru oaiti anyone ol PCM r e fy i d io g W< 
^eciaaoo to pMfiMae HF (HT i p. 9-I5X 

4) S«inbe<i te no mcottoction ol apcotriog nntli mtfom employed «nth HF 
l>efewB>itti>Hbc4ocufaatopweboatHF(FTl,p.7l). 
c} So M fte^ 000 opeoO no <e»ji i y i r eB < i aoy fm o w c id adrriaei Am or 
bootmtefinBior <toaiU > M« bi<bee — i lnt badecbfaaloiowiiaHf 
(RTf.p ll.l 22-p.tJ,t4). 

1) S u ebe rf dom eot tocofl ipM4ja{ lo aoy anofyii about HF laben be «M 
porvbaoiogibeModclItTnfP SF.LZlp. S6,). 6) 
t) SMbOf does ai>(eecaOific*luot.iafttbM>vK about Hfbefcecoedioiai 
te|i«f(o4(he|Km4MpBNbaiMk(Rri{,^ 14-17). 

1^ Ail tbe aboM b ioooBaawat wiik paMoms apppreni ia PCM doganuMa 
MiUlinf to tfadfaig dnciaiaet oo oAer Mocks. ($ec PCM ~<kM (itllyo a ^ 
SBEtion betowj 

3) No «Mrc g eoe nMl labeo Saatbcrt pwObaMal IfF etooeio ovk 

bioiBr ..... 

a) y— i b er g mainuined no bant copy or elocoonic fiiea rdaiioc lo bis 
4eciaiooioboyHF(R.1 Jp 691 1 1-14) 

b) No ont prepared any Ijlea rrgwdlat daotbeit’a deiXMOn to trade in HF 
(«rtp V9,l 24-p «a,l.4). 

e) S^nberg could aot idaroify any analysl report that be Jart m to have read 
beioKbitdocuiantobuy KFIoJa}y7») (RT I p 70. U l»-22) (Mapd to 
un d t ra ta n d udiy Samberg anMid consider any aoatyia report Wa in rs 
aceoedaag to bim, 'aoalyaa* nporU * 00*1 nextb adaatv'' 

d) Saaiberg aho ksoAod at tbe Moond icsston that he does not recall aepmg 
aoy anaiyit report be fore or dapogAa time bonus pi wtioo eg HKa stock 
(HTapSd,! 713) 

e) PCM piodaced only mo doeaMtnaaa rciaa^ to Saosbeag'a docasiod to 

purebase HF stock. Oae if as »<nad dated 7aly 1 1. 3001, 6eai Saeabeif 
to bat cbief vader wMcfi stales “wbeat arc we 00 Tbe aecodd is abo 
an e-naail $ctf. Frota Samberg aftor ibe Jtdy 30 aanounoemeat of die 
ao^abilioft tl rnntataa oaiy tbe foitoning symbotr. :) ) :) :) :) :) 

Saaibergeaatac^lnootKdMaaitafRTIp lOlli 33 23). 

I) Samberg bas no aeoottoepoa of aoel^ aay neurtpapea artMoa about IfF 

before buying die slock (RT I. p. 72) 

1 ) All die above is fa e oaa it lM witb patatttn apparoat lo PCM docwaeiita 
•cUtiag la trading deoioioap pa otbor oocks. (Alta, toe PCM ‘due 
dtitgeiaoe’' aeccioa baton.) 

4) Saaabeig did tio borne watk on HF before paaobaauiiS44aMOion of its Mock. 

a) Sambcig did not cloociy feOow HF *%i the nap poopk follow Mocks 
befoie t was p>ocftaaed' (RT l.p 72) 


ecceooan 



■ b) "»«> recoUectaoe ipeciftcjiljr of Ivo* I tteted A6 HeKer 

MvtsaBcM Mb« <liin to know Am I had baen doiat tfia for Atny yt»f$ 
aM (VDotnited opporttoiitiaa aitoa ihcy oonw <RT ^ 74k 

c) Sm0>^a49eUimtopmS^utHfmivty2Mti»4'%(amt^t>^wm 
Hdbi (AT }, p. M-IS).** RafMr, 'it mm e wy t lA n to 4o «Mi (ba^bvfc 
lilH^»4kht>*f»aUM|lt»«V<vtMtpiec«ofaapaey forclioatt’ (AT 
f.p rt) 

d) All Ili6 ab*W U iocoulatdit with pattern appaxott ia tfocMtenu 

fciittnc 16 Indaig M other mocks Alto, aoo PCkf 

AditiaBOt" aoeboti betow. 

i) ffi^wainolinai)nduiAribMP«4W(oov<>«dlii200t. 

a) rcii and taa Cote fVaa[i. vWefa Saadbcic matured, fceaaed oo 
ind l aql qg )', maJa. laieoana and b e a W Ka a r in itJy 200i(AT It p. S9-40 
hj Hf«aaitf(ba*fiaaa(lalaBr%iotaladaianr''(RTl,p^ 75-76X 

e) Satdbcn ooUJ no<tPcall ptpubaiinp teeuAnq in tbU inifciaty bedtia A#y 

2»l(inr».|a7d.(l.«Hd) 

4) ACM liad «a-ade adat ipaaiaWiiiil (a d aaa ci al moeim (aha» Sawbatf - - 

bo«|>BKf<RTip. 76-74). 

Q Tapatrix aaadd #;(?*>• — tSftmmttom wkfktkm*" • SUmUOioH litmt of GE stock 

/h*4ti»h*fostai€fokHeommamm»mmtotCEmoskt^tHE- 

Mere'ithabatliii^pA 

i Q Naw^tAOaiondu later, almoMfaoiMaitulaaet, 

7 Ak»ahai6artbyfOi^atr,MiJ(dy2S, 2001 iotteamouaf 

} of75d.000abaitaaijuiti^ofS33Ru0aiL 

4 Ooyouaoe(hai,]Bif Paaaxabowia(Sa«MiyG£a*debloiiec) 

5 A Ido 

6 Q Now, <aayoaidl«f'aHMa«>ri< (bat yoatfeh that 

7 OCtfawddbatotodalAatiiartftaiirtiiae? 

I A Mo.lcaait. 

7 Q OofodiwanaibatbaryaaitMeaeiaffindOttMtfBMcai 

10 arotyaii or ftaidatBeatat analjrait'’ 

II A I cant fctaeaba anything abMit ^ bada^ 

12 Q Now. I noaiaeftat fiat wax the tvgea bade made 

I) biGCaxtaiilibf Aaeanlc-or, asouaemc^the-wdJ.fhai 

14 M«i(betaite(liradrioOEttptB«iltbatpoiQiiatine. 
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ii A Tkere «MM a l«ic<r oiM i« Au|«K. 

U O 7>iiraw<tc«ic««a>«reM4air. Inidup 

tT utMltkttpokukttme. 

t$ A Ok»y. 

19 Q YdBiicaeiaowvtenaMrfiaR^ttviiouCfAQryVNl 

20 mmde Am mdkf 

21 A No 

- 22 Q 6o)rMlM««lgrfCWMKbi(i«4Si~ . 

23 A OoyoubvMrtuwaivyearfesltBaAeMj^itf 

24 Q Do ytMtaMW»tyyt>un«[ie4llh«4af9k^b«ctf«B 

25 pybliotlMMuacanMrton Hdkrfiaa*a#f7 

1 A Ha»4ca. 

2 Q TV no<l4B7, f ooticel^-caQaitKaaa, fv^iayt 

) (ttor.MJtiy 279Ay«uitw(1c4aaoteH;000ibMt»o(O£. 

4 CorrecciiTT 

a A Tkrt appears «» be (he catae. 

6 Q Oo grow kaow why yea ahorta) il oe )ha( dale? 

7 A No. 

I Q Oo/ouhtveaay feooileedQa(*iVlaoe>«r? 

9 A No*e. 

10 Q Nave you MUmtptod ts Mxatatn hOm any raootdi 

11 wVi oaaaod you 10 trade - 

12 A Weil, im IVveioaoaiioediatl^ioiL So 

I ) ao. 1 fQode DO aacenatiaai. 

14 q Now.doyotthaveapyeiplanationudiyyodVd 

15 SiOniO>aoiBv«MBdiaCKa^HoUcrf1flaaciaiafn*day3 
14 bdoreapuUk aiwouMcaaeaeoflbe - 
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t7 A nOmilliiMM wkif? ' 

II Q Vail W tA HiBCna im M«<WKn«aoi»l Vou M 

19 3i aaUtoaaiCE. 

20 A Vou’K Unku| ifce cw«. raaat»3liB|(o<l» 

21 (hit. tW$ - i 4ixi1 onderKaMl (Imi aiaB. 

22 Q TlMAir^rk^ SoAlr VMSrtirtlMiMtoyvwmloif* 

33 A IlKywmorimoMC? 

24 Q l}i0)>««t«ao<WilaiJin)W«Mi»latlkM<ia>e? 

25 A Na 

{SaMbffg’s teAimony iM Im <10- and HF bale* <(«« ng« »al *Al "b~ 

inoonjiaiax wtOi hktMteoay (Me Mow) tfMTitt booifa batask IkifiK was ^OoIAmd 
of a BXff et. Since he il lylaf, h% haid lor U« loiMp Ws story tni/fu.} 

O) StmtmwU Stt wiTiew Srmta ht ffF md G€ csMmrt it Mosmethd wiA Air ittaifdom 
t/Kit’tdmdOiftmetproca^main idii 
ftr mtUmgtuek ifititg ttrkimu 

Stmbenl's lesonMay treiew (WIcaet kir identificatton ef a pamphlet d e l i acred lo. 
PCM bvcaiort deactihiag PCM’s 'due dlfiftMoe*’ paocedtaas in narfLiat lradi«f aod 
invcMneat deatieni. Sambac't Aeciaion to hwy HF wliham coaMbrng wMt wry ef 
KM'S 250 oavpioypc^ adiltoai great >pg m HF, widiM fcOowing KF. sni wiiltwd 
aea ea cd u m HF tmnal ho reooncilod anft KX’a cailoanaor '^tee ditecsot'* hedMc 
tasking swell deciwotts. Two poau. he didh’t need la do a *dwe dilifca«e^ because he 

had the inTo; he vroUied POM'S prachoes or he's Ijrhic ahoa haw he made llae doebios. 

9 Q And <a the 6rs( serMewee. b aapi^ *71115 due 
to diligence paciLace Mas cruiod by PequQl Capital MaMccsaerai, 

11 Ine. fiaeiaaewi and p tuitawd aebiicstorsasd their 

12 ioimodiaieaflllUtes ' 

13 Is (hat ooaect. v/7 

14 A 'Vcs. 

Q Now rd like (0 ast you (a naa over lo page t. 


15 
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16 fCM-0S!626. A»4 i ilCT Romm iMtcni V, 'lovcstnoK Styk ■>({ 

17 SOKcfy.* M fkt you to <«c«» oil ite |. Aad foi CMC to 
It n^fe,lkc$rStcalBKc.«idfSafOtqttlMkyotiifirs 


20 'OeaerOxIhedevdopaMlaryowriBveslBKat 

21 Rp|vaKAa«ttowimcsk«OTi*(lea>vcfeaeniet.' Sotfiis 

22 a-a>oi fH( n mHftlawi . *fojool Putrid wv ctfm tR t 
21 piooBOflMfiMwrMiMiaiflMivefeMiKiiofccor^ay's 

24 ««)dartyia( ftMteneolaJi* 

25 btutaodimKtoieiBeat, sir? 

1 A Yes. 

2 Q Was ihal odootl (Q 20017 

3 A Ye*. 

4 Q. *lwarfaieai i4eM«BgiMcaaAcidasaiT3uito4 

1 aoedqgtdiriteOy latbcoppapy KoiorBHaatCMatieaAi-* 
6 b Wax a eoirect sXateeoC? 


7 A UbMu y«a 

I Q b Wat conoex in 20017 

9 A Ya*. 

10 Q Tbit iflow» tic i a i w olii intf team tet ul i r ifc n i a 



12 dBooiion, an4 pfoOueXa* 


n 
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14 A Y«sl 

15 Q Wm ft ■ connect Aitenicatta 2001? 

16 A YU,U^ 

n Q Tt aitctii iyMl|i< ai» )r n iai» r fc piQ^ides 

It ^ictanli|Qfro3|wctuv«fu»tf'f vutipiauitlwcmrm** 

19 *s >Mf yA) A$id o gm p mi x, 

V mdtik>mtaroani(k»natmtal«k»dcwtfbimilm^fi>d6t 

21 haAmy.* 

3> — -it • eda«c( stetfloMK? 

23 A ro . 

24 Q W«ittcorTOc(iadMaBDli(i200P 

25 A Yet 

1 Q ^TlK ittv«Muat uffvisu (ftoiiMiiefcarapanks 

2 {B»cfay<T,a>itoctic<tt^»e uwervic«w witl>«w>fCBic|t«f 

3 wwll 1 ftocydilocy wypfiwA ^atlAutCn, u4 cuOo— n.** 

4 IslteaooincIMeae^ 

5 A Vei. 

« Q 9nait^t>oitviMM«a»mm209t2 

7 A Ym. 

I *B(Md.O»i«seiix^l&e w>Tttt>eaiaMl)«ilf tMc 

9 lolbii|AMebMitta48aioitflbtad4tKasiAeiti4ektMi4) 

10 etlwxwc B i fc er t cifftc mvetanoit aiOfotfthefetptmvg 

II fimifif riTfilin ni«mrf flnm irTif*~~~f~ht^ — Irf-^ 
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it widMi lie ^ortlbtM * 
t) UAKaeonvet lUUneAsu? 

N A Ymitis 

t5 0 Wasltt«eit«!e(MaeaMiiiie200t7 

14 A Ye*, k wtj. 

I7^’*(J 'rieportMionwwgeraaAes Ac«i(touia4eci((an 
(I attaia|fllMr«raail*poMKM wiSbeaddedtottkr 
19 pmtMio- 

79 ii9»ttat«nasOteaeai7 

21 A Vas. 

22 Q ?'n it I nan rl miiiiwt in TftftlT 

23 A Ya^ kwa* 

34 Q inveemcnl it ejaainrai tciou all 

23 A»4t namgad by Pc^uol Ca^tai * 

1 Is tfaa a ooniKt MaMneoi? 

7 A Vei^iiu 

1 btfaalAoianciMaMaa*? 

2 A Yea, k is. 

4 Q WaaktiwacimiaMliaaOOt? 

4 A Ye*. M is. 

ifmatgtaTaUkrn^iSFTuaia^tamtSMm^T. 

M yim howovm. Aen 1* a mi»en» IJtA In OE/HP: If Se«6erf tt«4e4 o* 
Aiteial BBayubfc fajraraiatiDa (MNtX »W>e Ad ft ooaiefrowiT TImk ate no enfanib «» 
or im Saotbe*! ■** *«*t to aay onwttrti wiib G£, Hf. or any of ibe iavestaocol baAfln 
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in*o(y«d in dM TV Sambetf-Ziniia e^itib sMw how 5Wlher| 

They •t*>B and at*"* ahow Swnbeif i«a>v 2ykha 10 get MNI frosB MioraaDA. OkK 
^w$ uiing ZiMu “fttote (MSFT) oonta^ Ik«« aay viom on tfw Araori tv - 

Mundoch -4umon*d «ufl poiiftic Aeatl* Thu doe* oat prove ^ 064fF cate^ but doerit 
ft)|fc(i i«hy Serobog't cipleaetinw mArcj no eoue ^ HF wrf «iiy he hio none oe GC7 
Beyond • RsnsoaaUe doubt OB 0£44F7 Hot )[<n. Mom (hr prcgMorfervaM ^ (be eviioDoe 
butlen? I'M get ba(t to y<M lifter S e t b er f testi Acs oo ZiftW I have alto adbed Han^ lo 
4o Mt Cxed tproadAoM oa ^ SambcTf- ZtUftt-beSFTlBadea. 

f} vmMrn At tifmrt 

You hai« (be £*^ sproadtltoet. t untJ jet (be Mvirod, edited veoiqa to you by 
tonaonow. la nmniary, Maok bkety had dto OC-HF feifo eepra a , ha had ooinCMts aeifc 
Swaberg daring (be pen^^ Ihtve hni fid/ pro gav, atotoal ovst eaiitod. tad SmA^ 
taieded • (Mge hivor. Saatberg'a naad for a Mg Ibaor it a new idea. H«s coagavy vrai 
twining • part Boatoo «m a yoiaiger and btigbtor Ugi^ Deaton** potfnmdun' oan 
totmoadbahly lapaitor to Saaabetg'a SMabatf aru ipooMcnag Born heart aargeef. DaatoP 
oat leaving oift at tcnti half the oao^any. St aberg w lootiag at eyta bigaer tii^ 
louet hTBenton. He' leMrfted (bat be «raa ogacenM at tois time diet ntera o^ bit 
exeoudv« cornmioee "migfai walk.** A Mg bitoaOE-HF ooald ilhuuato Bui bu ftdtbidl 
bad not .dnvMxL ttegwdfaag OE-KF. Hack waa just (be guy to do bis old fiiead a big 
favor, one (bat vioald ai*o beoefit bin. 

Rogardiog Sodbeig'a ciautwo dariag tbit toac 6aaie, be leanCad at the fim 

actoKto. 


The com paay was ahou (a api< it waa tboui to aglU. In September 

iHimiPand f waabyiaguroeatibtisltdia (ranebbe vahie of Poguol tM 
iht coro funds 1 was activciy looLiag for bdf, aad / did (b ia gr to a 
anaaaor filar waa aapedirod at Av tbne jtooi ay aqaevehr to tAir 


Id a dauUr veto, ha leitifiod ai toe second acstioa 


My Bull was going lo npdt In ttote moedia. Thcac pooptc wore a^ odw 
nanagiag duecsor pnitaao. Ttoie* mr4 finftU. I neadad ibcsr appeovaf to 
da whatever ( wanted to do or toty )H%to matk So I wwOed dient lo naeM 
anybody (hat I waa inKrcatod ia talUng to IP Malang oU die ptadbnn. 
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fiflrtMvg. Alt . 

r. V41l>M 

■ ^fftr ME. 


A* Aft aK*^V(t tkAJV* mBktXtmm d , Im caJLlciA 4ftC« ia«KUi9 A»k fmm. €\kM «« 4m« t 

ll■ii> t■" ■l I rm Mr* tA vaJJ fv«<» Mh y^mt iinANl COstf tSkU JU 0 ^ 

tA rin«rf «t tA« |6 mi Ar« f«« Cfe «j/c^ AP* *m 0 X vftaur } X*ii M** * 

f€n$ t* vtM Aijicr«Mi*d piijrtt X*v« PHOv^tW. 


— — 'Orlfi* 4 U. I 

fropi t»ck, MrT 9 

Ta: htt • 


& Apd p MAllihCBll « 1 «A — b > lAf* h% wmts <«• f» X<MnurniiHpc% £<«wA««iu« m»4 

gnt Smm Li. 1 mLLI 4 tporrtpr •mA imM JllA tA# Im f*!!*. w« 4lpo <^tc4 

tA^ «M A f»v« tdm pf W wp4 0mrf mm* cwflj— id U«t «o.e« 

• nt. A/ thA tms» A* *Aid At adfAi. Akp* t« Iop A«y tpdfttX cm pUj i; tovmcts X«4 

(ruAttatA rcPArdMAP CM AtpWM A* mifm «Ad «p £H» ■w.icar l-U ■ I A»X^ 

U» cAae Ajm «A 0 ««At. jm m 9«14 a« 


Art 


tmizt rtiA»r, mmrn xt. ;oo) t. ): tn 

Cat tvoacA, mr*/ ArcA, A*4«f i^JkCAaA. ClAMPTf SAtUJUi IfAlrA, fiivlA; 


ftHitU 


mm X «ii»4 mr pt^ep/rO^ • mr%tA*¥j •mt cm» 3 <tia m jr«UJ£« tA* mt momIkI ' 

«t XtX9 4 bJ itcKlA Ac l*irii ,4 tot rrctlicBt. Vktt Aft yovt •««llAAlLLtl<M rb* nAck 

Aftec t«fft 7 rit mmm» t* 
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fife I 04 * 


HumatuRobtm 


fiom A«uln«. 0*ty4. 

toft 

Ml MMn*.IM*ll 


Bob 

WW )N9u were *" ''*'*‘^ *^ * '■'Mdbmta oMfaii* Am Made ~we>a ov« ibc 

w«0'bel<irajaeaUtil»M*4i'tUfitMO8)'<adiakhan«bi4K(k*wM(i*«r(fawill TbuoaiiesM 
MOM to BO. 

ibiidWc, AnI twlal9W(Mol» sad taiM njr eJCWMOl w (9 it MS DMoaiy to Uiv Mart'! ostiBMay 
■id I it i« bopottel *t aaoMDCDt <wmM U Rvamed objMtiMt)'. Sooc Made te ilicMfy 
■adc i|> t *>* *B poia* M Ardwr deUxMS <bc MMiroi Pul ra^untol 

Omx 


frwni Karaor^ Mebatt 
SMib Haoidar, AulUlt U W$ LOe PM 
Tai JoXa, Uban K; 4^i4kK, G«y t 
f ii t i j a a ; Wf: HaA loaaowx 

PMaaatOa a l«a « M - V aoMtit* bMor* »« toM aan warti. 


PaMM AetWia, diary 1 
SMitt SMTOMy, AugiartK 20K « PM 
ta: Honarv Rabat 
■AfaeoMack MOi i w i ) 

BoB; 


YbahaycaAaddaOldoaaiaaa wby I bdartcibeMacliUituaoojr iba<d||batakcaailheiac«t 
te|lcW aaifikBdAqaM bacMida^ (bdievabtR are Ana RaHB. rirs>.aaMfiko/Aeti(|Mr»as 
devdopadiaAUaaacAMhaiaMbpitataaietitt The pouiMity A m M adi bcaga aa ttw tippM aluSa 
atooM any dcocoi ad ts bcaariMecI wiA Doac SecaodL aAcAv at aat MmM li Ac kb 

tMtlaaaay will adtaaa dfa iMttMifBlioo. If be o Un i>p|W. las MMtsioay ana Okaty iD(i^ MOM . 
aacnaaa4o.be pvmadaMl 0 (ken to be Aopped. tt arSI poaWA dawD A a Moty yAkb an CM beciaA 
dapebae . OTbe is ael Ac llppa. kit leadaKaad if Ae Uk^ On Mep to cteloatlaf Wa frcaa 
ooaiiiimtiaw This aandd aJlaar ow tuaiied resoutes to be facaiad oa Msti^ a orw acraoMf praoess 
to Cod aooAei poaibie lippet 

MaA Maces eack rfetoeat af Ae praOk. 

The nmtrf of (St baadkf vtA Uatk ‘t oeau to patslblt u^ortugicn 

Tbe ival rlnaaead is lAeAet MaA had poaa'bie aooess to iafee msbo o AM GE waaMoato a 
leadec oflibr for RF Ha fad aoccsCoaiCaasdABes be had beta Ac CBO of MarfaaStaaicT.aAe 
advised OE,ato) laic Maick. He also took OHM Of CSFB's <360 oaiuty 12. 2001 Saeabecs'ttradiac 
paacra. wtuek I caa diaouo ia mote (taO if pau araol, sua^aes Aal be obuiaed infonnatMa JUS before 
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lVfe2af 


Mowin' July 2. uooat My 9. tod trouad My iS. Mtcfcaotacideatiily <ac< wi* CSFB'i CPO 
«■ /ODC 2t Of Aa» 19, onfat • few <Uyj before he bc<pa OMil: oa My 1 2. tad w*y CEO it te Biird key 
li«w Hence, Mock lad relevMtooolacti wUh CSFB It each hoK Atx). CSFB vna ’Stobioc" Mrek 
•«iay hMO MeniU Cyodi aad ooicr ioVCTOBettbtnkiat Oant <iuHa« (be pcfiod frow Apol teof^ fuiy 
^LilirouidbeooBtutauynlhdtiteffoHMioaMgaeii CSFBofCSloaBeaboi^aspclodlbii 
woetacfroceu.whtfbp'tatory Mock nnuM be takiof over *n-'tfn~'V - ‘~-i— liiimi Itiilhcii i« r 
Mock’f new role wCEOofCSFd. He tnd bit Me diaaaoed Oe Cict diit CSFB wu An aauMd lateat 
taweAncBI banker M tel lu»e tad "it was toad lo have friends ia bifti places.' Of aaaar, tecs b elaa 
te ponlbilfry dot kdack, te«u(h hb ooetacts « hdoffat Sttaley, knew aborsl te peatef Q£ mdei 
olia. 


(^tesoeaiat Mack tboui this tftasaclion could uke as at xvcya] ditactioos, each of vrfuch 
«i(tesb t dtOcRBi frscui <b< te wivesapitioa Fin(,MaciooulddeaydkiiihecMrfa«ewtecaBifOotd 
snake tht oflfar oanl ihc puUie aaaouaoeaioaL The iansaiadoa fwsald tea focus oa wbetfurtes wps 
tine. Seeaad.ki{ackna|ktssy he iearaedoo tear 2t or Jane }9. IhoIbcaawoutdteabeplaeaddBUt 
aoatacts «fi* Saabeii « tet laae and whetei be kfuaad ted GS bad bia»|tBd to offEr arandt Jaiy 9. 
FkadVi te adihi tJtaoaaviadnt teatesony dial he letBstd attar lady 12 te te fim teM and cauae as 
10 laatekHte wfaesher his teould cvcst be coatidend. 

Alto, Ssraberg'j tradtef fuuesu tel he did aot (cl tec bp uwil tedtdy befats be atetod 
. Ikadinc. He woald aot be tee lafcatpurohaNf of KRducia(JkilyilhchM tee hefara.il alaaaaakts - 
ataac teal his Upper. Iteely aotaeona he cnutod. goi tee bpfcsi keJare Saeabcri siaitcd Qadiat. Had ((k 
fi{^had ileailte, iadiy would he ten ooc ooraonaacaaed dcarlMat Fiatere, CEcaadeiU finlo&r is 
.cnityJiae. fl would nuke tease for Saeiberg lo start huyiegteeB if he kaewabote tee frada. Ibc M ack- 
CSFB Bseeliag oa Jane 2lot June 29 aad teeSaaberghaic Iradiat tee aeas week fits. 

Fwtbet, w< ate operaciat a tee dark rctHdat who. Mack spoke with tad wdico he ^poke with 
tecaadbotl ft^pug in a CSFB't C80 C3FB scouomI Ub he he spoke with CSFB'a CFO and die 
Credit Suisse rduinnte of tee boad. Were teeae tee iMy people'’ Mark’i lestfaooy eoald poinc ut 
lottedb tee key people a CSFB Cooversely, te a>i|hl tel us tea be was setup soose of tee people oa 
tee aoqwfSKaaa team as Moigao Suoley a teis tiaie. That would like tec iansiitatioa b acompi^y 
diffcaeal dicecllon 

Adtrkitedteaaaeau lo ftp Samkerf 

Mack had aahiple mtoos for appiai Stosberg abeui tee GC leader oflia for Relte 
a) ktackxc' tee ClayrdFMuoyyiMdttetepprcJof deeds rktfMsedteoapkrwmiJdtetr kip 
rtnrm lo him JirMg aai^itr 2901. Hack was gethaf bto pimac dtate teal Pequoc sm 
fMOiag aigetea for its own ptsDclpal^ iacludlac profeces widi tee JbOowiag code oaaatt.- 
gS BiiUioa ado 'Freshotarr(Uicaal ^laroff boughactop), t2 aiJIiooiifbBitey C,ead 
to ualsSowaaoiouBl iaio Dislressed Ouyi, wUcb laser bacaoK ^egual SpeclaJ 
Oppotbaaraes Fuad The oaosl ieteraateig sioiah'na ievoMed frote Stert. Jifack ms 
praaing to gel mlo teis for sornethac. On fiaae 20, a Sarohog »ouJ said (hal be was wiib 
black and teat Mack was 'buteag has cMps* Saeobeeg 's cbe^ becaaac be had laoi got ^ 
doeumtads oo teis ior-estiBeaC. Nesteer tee Pequoa prinupab aor Saubag’s sap aeetead 
happy eboui Mack getliag ttao Ibis Fresh Stott. Drsiagtec call on June 29, wbaa'tee 
saipiacred tip ooeucred, Sato berg arraagod for Mack to c«( agio Freds Stott Mack also, ares 
grUiag iota Pequoi fiasds when they appear to be closed. A( teat time, Sasaheig 'a fitods 
arese doUbliag te ytluc te leas dtoo J yttn and tee PoquM Scout fund was ^atg evta 
belle* in general, the Mads had a $5 inilljOD (owes Cistk Eorsils show Mack pugiag 1 
least Si } otllioa into teesc Mids One of tee spread sheecs I provided to Mak Olt Jane 2t 
shows Mack uvested te 1} differcoi Pe^uot Mids (but it does ool show when) As trough 
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estbuie, buod o« pcifoniuace ovc< 1999 ad }00tf. Mack couid raeoaabt* txpeci ^ lui 
eew toveiaaeali la PequM 2001 tloos would havvrMmadioaKdiat in 
of S5 nsUna pot yev 10 Muk. 

b) Board ttau As tbo’^BcmeBoolOtBapnMjbecU.Saatcig m rfm uo dBfMackJot 
board ms oo boABabyCadFrab-rtai 

e) C|^^$’oocMaiAa«ittsa|P«9ua(ofi>asfacoJii«etmi«aBd)rdanntibapc>iod(kai 
Maoi^ 2001 lbroa|d>'^*dy. 2001, wbea he be^ awt fot CSFB 

d) 5io<df^Saa)be<|'MiSginatM«il[ni>chiiptoR|iyb<kooai{panieslbaiMachditcc4)r 
ioaoned 10 . "That's whan swn puala( o«a 

e) f>t«ndlrh^ Mack aodSaaba( wen dose tkodi Two •oaths afO, Mach loohovcf as 
CEO at Pequot. That Saabcrg twaild dtooae Mack in tbc a s iddle of mo lavntitabon tet 
oooid laad Mack <a jail teUs EUKb aboac (be level ofausi SaDbct( had ha Mack. I 

di seusiod boar the ftleodihip ptayed ac a aaodve b OQ' iaaa 2 7 McoM. 

1) Mack'icta«sia(4aellaef<ieBequo(. WhakMadcwasatCSFB.hewasactkif asPeqpMit’t 
aseof to iaboiiuce ooe of tfa ctwapansea Pa^uoi co^snaed aptA Laoeac, la a fafeahBM 
biaaLc/ b Okiaa. Mack's leect.wntUBoaliahalf of Paoao(aadi,Tkm out 
BmioCSFB(wbaaahaa«sbenCEO)oi»Uaty«SlBls)rbBc«uaeIddakf 0 iir ' 
coaKactt n China ar« kse bast." 

SmkUrfhada ntm h ua litf tf tnatdup fmitdikip w»rt Uack . 

We do not have a coo^lde pteaao od Mack's faaaocjBl assess, but bis hsldiags ie fcij Paquol 
tods in 2001 exceeded MOO mUKoa Hebaldsaaea(sneeria(de(nc kosaMIT, aMtstos ofSeaeoce 
fioiB Stacdbid, and an MBA ftoaa Columbia He sianad widi U. S artillMxw aaad bUk Iba listMthedce 
tod ia the wotM aa a( 2001 , sdaeo dM OE-KP' eridtot look place. He bas toendy beoa May aanM 
ibota his eoasncats bi Us emails He ased AOL iastans aKssagtod, which leavea oo Moe la any 
coaifiuier, (0 oonsmuoaoile with key people. laiboes, be'sa naactgay whateekfe^achnaoel. ft does act 
fit llppanera/or bhalohe ulciagbifcitahoa wbeRbegol hisbp II makca icrk lhai he got d fiocn 
aoboaoBC he Cruslad and wtso also huned him TluS vos Mack. Mack 'a eoads to aad fioea Saaaberg 
have a ddlsreol liog dboeii than. la one e-raail, Sambctg'a sacscSaiy Idb Saadberg kdack bad called mi 
<hac.*tie loveayou.''Iasum. Acre stBsadeepiruii aad fixndstupbMweeadieaL Hu cucsly ific load of 
ndaiionskip that Saokbetg would feel comfoctsblecallingno&ea UpasWg asHFaid HE 

Jtobetg "j nttd for a Hg/oanr from on oU fritni. 

fa filly 2001 , Smbarg'a coRgto a put Baooo was a yauhiarsmd a liaaog «ar. 

Bancu's pufoemaooa ma dabtflag Hawtiag’s. Saaihaf awMoveriag koa beast stagety: Beaeas 
sms Icavkig wiib allaBtfailf1beeasi^paaf.Saaibetgw«slookief aieweebtggecstairionesCoBedioa- 
Ile tsablied Oaaibasiitieoanamrdat*iatoedutawseofhiitMcofive<nsai«i»ioe*lBa|b*wafc.*Abig 
bit oe OB-HE boiald IJtonIe that (at to ball had Boc slowed Xsipsdiag OEW, Mack was to tde 
guy •odotooUfieeadabig Csvor.oapto wouidalsobcaefij bus 

Rj^arding .Saaberg'saioucioe duriag this lime fame, be testified t( te fiat nadoss* 

The company «ms abool to spCt. rt wsls about to spbi Zo Septtmim 00, t bad aa aodSc 
aiedical staiatioo aad sets oeas death I aas oo heavy n s e dt ca aea, aad ( was ftyiiig to 
loeasablssb the baaebiae value of Peiiuoi lod the cote tots I was activciy lootog for 
bdp, ami I did Magi ta a aauut^ that mas axprdUat ml tot gtoi ci^Mlnr in 

Mi ana. 


in a siniilar veia, be testified at tbe secood session; 


Ifi/im 
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P«(C4 4f4 


Mjr fkm «•> 3pU ia AwfnMkL t^oe people won my oOter onaigjBj 

4««ctot pmmea 7kma iMnyhvfc I oaodod ttoi/'ofptorol to 4b mtmew I whM to 
4o^m^mfittwma(ampUas»^M). 


Tnkrt4p »0t t p pi or tob* oAerSttii lil^eSomhtrt oem tlh 

Th#c:videooedo*(ao(iactdypou(toM4«fc,ltjma(»toM«aectjc I toiv« be<ts toramb da 
Sbidicis bu ototada. lui cndb cad ind Ui pbOM d^s. iiJtoto Enc. Nncy, have 
'b(wi<braa(bche«~aMiii.Nooneb«<b»«iBupM»fonibtecaodid«to ftcAu. Fhed FiMkbto suted 
AM CbetocTt made <b( deeiMM (kne. No 4M ww Ijtod into kte oo ibe Fried Ftiob Uito of iboM 
pMadpftiac io imcAaMol dacbtoai 1/wedaatMLe«ldA«Micfc.«cfi4nol)omoftii)toolEBtb)c. 
» flat I& flw ])«a£la. pm toi ^nociM MMd 1/ twiM turn or ber, vdli toen be 4 

t rm, pva> Sanbert's cittlcs 


Omy 


7/VJ006 


seenom 



740 


pBCr I of 


HanMii. 

Fraac Afi 0 n,Oiiy J 

SmC WMnet««r.Au9<<>t(X). ItPM 

Tr. fxXno. Jnv Hauotv Robot •fona, Lfbon A. W bifc i , Bifc 

Ob Uaht.WoncFB.E'KFuw.jk* 

: RC O wBl oc iiiB <itwf GC-HF »pmt 

No< exacdy K KsorapliMk lilorc of-Awaiii^ bypotktw All tip w<a<<U(«ctty to S«Bbet|. Got ffacre 
btcmmc lU alter Vtlis atec 19 4 rf Ml cooUnwe la da *0- aad atarr toi non cvidcnoe pofaMcd to Bk 
I tR (oil^dinoli)’ to S«oteq|. 

Bol tite R Kit) t< tl Wtio teoM, Oculd lead Aarwbae 
.AbooilB^ tpecifioancseotiaas 

ft 1 1«»« tubpoeoiod cenailt for pooMe cewlaolt ia amwIirMt <1 — (Rvettaa^baakucaadPoiuol- 
haveoHBeaFwtlti KNUof InIncAotao Cm tt%ik ii*i potable noeaRe star admit a cootactrotf 
-peart atooddwut l»riatF>RMp«pd orMtadocumeal. dM 001 FBOD to boppcB'^oltet WoMid yaw uk 

per iutvoero oc leipiea for fci/bnnaiiao? 

R Tito has aot teea coapteetf dnc. I have cteokaJ the onei But I fhoa«hl woe moti probable «>d 
tvat op «Ml aoduat. Bw '•re noir banc Ibe ) < auUioo Oe Sdc dambuc we oould (te;k. If tooteoac 
. has 4 atnBe,(herest could be cbented, about llOiumea. 

n Tbeidea a good, but Ite approadi sia]' aol be pcaeiactd Pe^uoa wtoi ihraogh m^ restrucmrlng 
diar^ Bm lira artoolhi just oAcf the KF trades, bocoose Bealoa taolled a way witfa half tbe telt 

I have fooiised oa itie Core Qroup becauia Btat't fte ooe that is diitedy managed by Satteerg. Tbal'a 
Iww'f fcuadZtlkha. Datyaur mggminn rmniadaamttet I Kva gal around to cheaJdog out Mortc 
Hmrally who was effecsiveiy ZiOdu'l itpboceBetf. Might be uutth axoe time to check host out. 

Myowaflivanleistahytottacetamcmooeybaefctaalipperdirouih bonusa, but this came og> dry. 


AtecBMuacy’s Idea, (hat was do«K tet October uhcn I did the first tpr radthert on the cate, tt wtB 
exponJed tafo a huge project over a cotfptooflBomhs that Auste ha aot produced much TtehMt 
j rderad ia g poati h fl it y b Irldian. which me are auB Wuertecting. 


Wii hwHo Aiiguieax pte »<n w 
Hai dgmnt, Gary ].; Hanaoit, ffobert; tem Uhat K: nbeW\ etc 
Oc M»b, NwKp B.; acteer, Jbn 
amgaeb StE: OowMiteB other pacdWeBtFtFbppen 


Idy Btompdt mtar luadatg Oory’a owmo. 

W i a am s h m eia aflortaaofwtwxbaenbaoedorttnaasaunOonmatBaBiOwBaetBiahp abi i ^ WMaBUi 
lai ma lmBwfrMafMliramilanaBaa. tamyaoioameortr pouahtr. T*ettooio«ba«nsitewaB<« 
Sawteigwaamfwlttairad»an<mtettowr<gBpa(aipad <y »t»entw>r^<«iMraelra an»i iaa n ). AaQ^ 

•atutey ebaarwrd. tw OerMaier pada waa at a wiw of daaparaeon b* Sarahaig gten t» tmpanaatg tea* w 


7 /V 2006 
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Ptge 2 of 2 


Ttx tfMK upoHomiy Mvggw^aoto **o<|oot«»T»*>ye»»B»enoM «w o ta lry onOnwfa Koy »r<fl 
VaitarB X (p Mompi to moMS «<i ow oorponto Kdte P««io( (otul b«Aw woir lo euty inor liai 

kitoi* H<vnw*an on GEAtoto. 

Tq mo Mt MMOtto broodontod our toau$ tom Santoeis to * Mvtootf ooouploo4aw<tot» 

Offeowtodotiitandoioutonotoomaotoora. ForBnoitHttaMlMMOirMdirOMndoiw. 

<1 K»im«acnporMn*4ioi>iM Aoul too (tula MfoOaiwrMtnonl t>tPMrc and G£A««lerto«nto|r«no 
•toy blow a IVquM a too tont of ft* dc« 

at SMWiotPoqoaomaiteemoryinoalatomoaawnvooaaatortoGEi M t t t f 
t) Tty atdldonaiyinranoKPeqiiatato tot pramaud toon Ota ««GE7Ho*atf»a 

NaicyhadaiiiHydaodlitaaioNctifardpKuaant. StaawaMaaaginrouinMtwraMitoaoeMan 
f‘o<|Lia( aM loeKane tor common poopMfonWiM 


AtqwAeumc,GaiV2- 

■Mb Ihtndiv, My 28, 2D05 7:0} AM 

Ha Hawon, •dMc jwm^ Ubin A^ lUMrv tote Sctrar, Am 

W l^f f oO ti Oaatopm g oBar pontoto GE^y ttopen 

( i hi ri t da l M^Atoaiaaruyoaadiy taiinttadUbo^bufhtorf rarm fcMl I Mtfcq^ioWy 

aaaro baxaeAceof my laee 27 oarao. I an (beafocr auebiry eba mcao. I tbo dwogbl ( atodtd 
potEkW udOobdB dicioupioK'sluCAo I aa asadiu\(boib axatot (o Uut o-ouiL 

Feliomog on ihc dixuswoyiestordty, I aa bl» aaclDog dte pat of Um S«nbcr| cuni wbao t 
uiged biia iboui hu ooiuuouaoef a Morju Supley ■TOOf.toboitoinpuWtediroai dto^pKaioas 
•bdut ku ooamou tvMi uyooe a MS «bo tad orvy iorolvoiieel ia Ike toqilLstfioo. Like Ibbd Mak. 

■aoaofbejcpeoefecR fiat} proaMea, e,f,. Byr^ Waa I did ao< ftoiodoh (eadKi oa Ouiw't 

wofadtMbosct l^lboKooSaabexi'j Moegta Sooley tc^utiouauliet AJlkoa(hl havemydoubto 
from By tevtew of Sanberg't e-maits. if u ooaoelvibly pnttible to develop tto Cocti m 

pdglblr bpper: eniavtUdoedhip with Sjmber(, pooible tecta to info. conta:ts aidi Stdibcrt a key 
dmoa *ad atexive (u post olonf op, 

RoMvtr, if yoa paMf tor, (here will remiia awdtet obdtock At t mdersund not oBToadklakiag- 
aMblahidf avidapa fta (he pertoa '^aeta <r*a (be wair before yoo cm toke his or bee exaa. I aafioat 
tel will not be aaiy (o do 


xeooaMT 


7 / 5/2006 
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#«•»»</ *' ^ 'y-*^ 

’J^P ^ P- 

S>o4~P 4- /^r 

i^j» ^A^>' *6' 

///^ ^ /h*Ut <*“ rt jvt. 4» » / ^ 

I 

J figjaf fi»f^P>'PeP Uf 

" k-rtv ' ‘='‘*' * ^ "‘^ ■ 

4i haVC<ini Pa'<<P ^ ^li^oSS /j/Ot'j'^PrZ— 4-^/'^ 

i'- c/it p Jk,JrOt^ l~l{pt^ ^ ^l>iP~ /^ i^t^P 

i: 

Hp )i £<>'c. j>f'Pf<^^ ’'gAtA^‘*iP ,'<^<^^ ^A~'P 

, A«vi' /V'f^ y** *' 

ll z. . lPI'^.:// ^ 


fe> 


j| /^•t0*^ t^Ur^ ^//{ 

^ Im^flrc^ ^ou LsP ^PCL f!>-''^€i(f Jp 

'' (pU^ T ^ 

- // /2c‘-se/ if*- 4i'i*’ e>^rAnfr^ 

- A/.0^ y-f^ 4 w< 5-^ ^ 4*-Taii 
I ifi, /vv/5<r 

,'ti// Ca.^ wcmm 
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-Uofcnown 


ffOttK Hamo(\ Robwt 

Stmt' Thursday. Augu&(04. 2005 IfpOf PM 

To: nfceOa 

Subj«cl: fte tKMS 3 today«MX<i? ITsowellaxnc uplos«4 vou &)C 


e^oz «ric £ <»fif«xuS«<! yoa in ;>coii v»y? X Uuuk LbA thioga <U£cuased Coday v«r« 

rMS<WAbZ«i ant; titn af>posiee-~MpecS«lly coasidrH^ tiuit jL* aod X aco CAT Naiiotf ttwl 
loutiiAfir* Z CMUuMKi'tiutt yuu tMr* onhappy ia Cbo acatloj^ Coday and C*a ooc fusr^ ajEdccly 
ySif, tt-yoti tlitnlc t3k»r« ar4 iaauoR v« should addreoa <ii)cludiQ 9 t:bo oddi^loo ypM 
aMaC;ioin> X% htppy to tmllt about tbem wLtfa you or aziyobe ^aa, T'*>> rturf oaoe^niad cbat 
yov faai IdiMtro dt'e. oaaalderatidaa or diacuaaiooa oo Ivehiad tba •oooee. Oo you know 

ecoettULog X doo'c? 

Sdd. X -look Cocwrd bo> coatitmins to irorfe wltb yoor team -oo this «sctt;£ficf jMcoJoct . 

Again }«« oAy oeod to ba a litLIc patient wldi us ttacil v* got a batter ba&iie on tpba 
Cacte aEbd X apologise foe that in advaiace. ta tba oo^ijM* !'■ alvara epaa to 
staggeaCloMt and ideas oo ways to do oy job batter, and w>y« tbe inrentigaltioo aloo^ while 
kcMptogr aeeryoae Motivated and haiiLiy. 


8<mt Cttm Bty OLackDarty wireless Kandtusld 


Original Heoaage-'---- 

nomt ftibelin, Erie ~ 

Ta> iiansoo;'' Robert 
.Santi Tbu Aug 04 21:33(30 200S 
Siitject: R«i opes 3 to^Uy wittR? Zf so com up co sea you Brie 


Bob^ I have to tall yoO Z «tas noeplossed today shout the soggastioe that. w« Uol^t ot'C oo 
to cl feing. We had' already dlscnasad aod agreed upoa a plan of actibd (tD. send out 
all anibpoaciaa sisaUtaneotisly} a^ now the thought that wa should go first ba peguot. mxid 
Assexitialiy decemiae wbether a suffioleot reason exists to go to the other piilyars, dbe» 
not CQMport with haw we usually do bualoass (this is eapooially true given the docuskanttf 
an thmAx face point to wash sales) . fa fact. I hare boon trtHPled by a nnafeer of oddities 
adxyih dadslons made on both sides (insider trading and slo<dc auUp^atiooi of this 
iovestigation. Tn the eod I felt i needed to maJea a stnaig plea that we atldi with the 
orisrlaak plan (and to yaur credit yoo egraod), but t^ oootxiuaed twists and turns Chat 
saast to be always put la the road ace beglnnij^ to aZfoct staff Mnrala . if anyth^ag la 
effecting major declutoos thsc l^a not aade aware of. then it will olnrlounXy leave me 
woodeslog what ie reaily haj^nlng. z ask you therefore, bo epprlne ms of AIT bhhlhd Cbe 
sKjmls dlncosmlons aod/or coaaideratlooa. X DON'T want to play politics', but X. do waot bo 
do «f job in a straightforward aanuer and abeast ijadtrl^ae;. lhaafcs, Ksic. 


Sent Ccom my Blackeecry wireless (UncDteZd 


‘—••Original Msem 
V)emi RlfMtlln, Eele^ 

Voi ffansoo, Robert • 

Scot: ttui Aug 04 00:14:29 200S 
Sitb}ect: Re: Does 3 today work? 


If so we'll xemd up to see you ifrld 


2 la fina. 

Sent froca my Blackberry Kireteos (Undheld 


Original Hessage 

Pxea: fiaoaoo, RobeeT 
TO; jcibelia, Brie ^ 

Sent: Thu Aug Ba e7»52-:d3 2005 
Subject: Does 3 today work? £f so we* 


Kichcier. orla • 

[1 cocne to see jou .Brlc 



SCCOMtllO 
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SM 

T« 


^SS^MilB*erOO, JOB ms ni 


Sor^ you f«*l chls vaf. X kaov you luv« pat • 9 rM& ol proAicstivft tin* and «Mrfly 

tnto tp^ OAJM, 

{nrlyUad H— agg--*— 

JhnoAt Sibaltn. Bria 

SttOt^ Ttturgdiay, Japcewbor Of, 200$ 10iS2 IM 
Pot KCEMOn. ftotooct 
SUl|»i«e»: tm: Pequot 

Bob* X teM — piQ w «i«sirlngw abouc mtay dWHaima mmIo la £hi« lovaacigatioa. z ^kn'a 
^kaa*r all Im ifolvan fcba dacIaloM^ Si,— iBfm opiJla roteaa^ tboogL. U^a aeauaiof yaa 
pfS a p t Jrt atf} . f« aaaa lUra a ^ood gay aaS ydu*ra oartaioly a good aoldiar, bat Z'a 
•oBapI ma a d fay laauea falf and vaall abooc tfa« «w a of avaata gokog faaok to Jaxmary. X 
raai Xy d» oaii4 to cootaivl^d oy ljxvol««aaie poXag flocaanl. 

Soac froii wf BlacicBarry vtraiaaa 


original MotaaSPa 

Proiiit ffaaaon, •dbactj[B|fl| 
t<o> Uballa* Srlc < 

s«act rbu Bep oa arsttoy aods ' ^ 

Sub) act t sat Paqoot 


Doea It oata r«M« to moot, to diacuoa oc to nact idth ioo aad wutk? or ocmo ooafalaatloat 
Tou doo't aa«M luppy and t*d Ilka eo try to mot± out ioauaa chat to laa ara ao noo- 
oontrovontial . X'b vlLilag to do Wut It ttkoo. 


Bone ttOB mf aiafASarrY Viralaaa Bai^hald 


--''-Original Maaaa 
rtooi: ftlbelle. Brlcl 

TOi llaaaan. RobartdZ 

ScBBbi tbs Bog 01 3 latf^ adSS 

dabiaoCt Bat Pogoot 


■ob* dary Jtaa horn owar tbla tarrlbory vltii you goyo oMsllaaS tlaaa hototo. f&y ar« fto 
ao rutaead o« alia»|Wr tlkt dlca of tiM tirada la abaneationair tpm cirm— at annaa that oxo 
goxmmtm \mro homo acvio^atadi trada hf aaabarg alooa, ao ofaaurultatloa rlth aoyfaoa at 
poqi m t, oa romoOxvh 4emo but foe a f0u aatl alda rapoo^ pToduoad fay jUa coonael aa fala 
faadia (aotvlcbataadlng U bla OBb yottdo aoltipla. eiaaa tiMft Naall at tapaardfa *ica*t wortb 
a aalllxig abort tha adgotilBp ooapaay Juat bafora eba aiBitMiiyaanaii, eto^ Itc. Yoa 

ftiyd bar* to 0TOa think tag chat cIm also of a txado via a via tba part la tba aoly 
einaaiataaoa aortti oanaldarlag. thaaa gwya oro omoxt, wllka boa tiaa Ihalda endar obo 
<^«na maett taada optloaa for Clrat tim and aokaa kllliagt T^t'a not tbo paradl^s wa can 
90 by. ttla ia diffarwt. Tbay ar« dif faraoct 1 1 1 1 1 1 1 If 1 


Sattt fro« ay BladtBarry Vltalaaa Sandbald 


• Original Mtaaage- 

Proa; Sanaco, Sobajt_^ 
To; aiboUn« aric C_ 
fianct Ylsu Bop 09 30 i< 
Sub j act t let Paguoc 


SCCQMUt 
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1 M not kuw Uut paqoat typlolly ud* lo co <0 mtUioa dollur bota oa atoek* until 
yomc ©-«• 11 balow. Tout t1«« ■iTm aeaM aad it d o o an ^t naio aanon to oonduot M MUlti- 
■astb mzolaa M datoiadoB abat ue kilo*, rou ara mXto afaooutalr tiskt tbat 'it ia 
inportaat to look- at all tba aurxouodlog oircuaatancaa of tba itada. it luaC'kakaa it 
aosa dlTCioult to {nova a oiTouaataotlal oaaa U tba txadaa tatea cooalataac alth pa«oat>t 
paat pcaotioaa.^ tt tbay aatao't ooaaiataiit «idi paat practloaa. of ooutaa, akaiialii a 
czadiiiiUtf WMtld alao ba taxtbar uixtarwtnaa. 

I’d lUa to MM tkzuilyalo bcadtjfa X hAvita'i; locot^Bd •ny Ittm fxcm 

9BV but X*ll ctMolL and tb* IiM: m k»o* if you com is aaytbioo oa 

timt front. 


Xnt wv MimckMmrry fUtvlmsa 


—— -orlfllawii •■*»*■< 

ftoai mbolloa Krlc 
t«« fiAzuoo, noton 
CC> JCm&tMta. MMkk 
•anti 0» XfaSSiU " 

8 Xi 9 «q^»oe. 


<^ellAa JOMpb J^a' 


TiMy <cr« « «ulti*binia« dollar bod9« tada tc* bavoa X dao*t ^cacm, xo,ooo* of 

trxdXte ovor « totit period. If tbo <rM«tlao i* whet bar tbay'Vo Mde alAlinr «it« 
tradat id other onipihi— Z'd ear* tho Msmmr i« llholr that tb«y tuve. If tlU ftXMiMr la 
*fmM* id It eacculpa^oryf IXo do pgu Mot to go tliroi>gb ell the tr»dla9 to deteneliMi chia? 
Do you Muuc « Hat of ell euch tradeef xc uilX telte m»M» oroooe]M« or aore, to 9et Um 
• aswac.. tium, feat thle eeerclee to toelly be oaenlogful (aaaieilrtgr ic'a oaaningrful to begin 
iritMf It will re^xe le>deptii eftelyeLe* Ae it reletee to «b#cher the trade la uuuedeli 
Icx»h cb evaorythiag anrrouodlAg the tr«d« * not aolely Ow efaa of tba trada. ThM ffoafiara 
aeid th«ra wue. aothlog usueuel about the Seller tcadae ia aa predictable aa the aim 
eetn:lQg rowlptir la the veetem eky. 


vhe Jttly '02 tredai ueva the fleet tniiiTea ia seller, crelg Miller coaipletod ea aaelyaia of 
*tMBdL»v, et Oarf^e requeet, la the oaapaou etock ot d*. IX abould be la Gery'e fllee. I caa 
haa« chralg gat you the Mptaaa^lahieO tt you. would I ike . 


1C thero ese ear other mokm vrUtca by Oaxy thot «x» s o rw w to t b oe a leauea. if you 
would foiward tMe oq X'd be a|ipt^oclaclve. x*d like very auoh oot to redo what taee dlraady 
bead eoooapliabedd l*« ware you Teal the aens. That eald, X unde r e t e n d the nee d to get 
>our eeaa erocod ehah'd Ca^houae'. Onry pet la CO-hour work vaake fur loat isdat one yOar. 
Thera ie ash InfrwMiTtnti to abeceb. 


thanked trie. 


Pi tai l ManaoB. kobeat ' 

Seat;! Tliuredaiy, Seo^oOber Ot* 300 » 3 i 0 « m 


2 
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Toi WiJaeltat 

Oqt Hark J.; OaUa« J.t Llbaa A«y fflchiMu:, Jim 

Ita^actt Paquok 


Stmt 0ok cootaxt, aiaca natfchar Hark oat Joe tit* 4ra£t to do llet for Poqooty 

a H oc^e^ Ic. jui, l»lba n aod z Mt thie ^omAdg m taUc ^»ot t1!)e lofidal aeepe to taka 
!^o«f (jab tlucoa of tap to Cake durlo^ tbe om^'woik •• basically «• oao^udad cbat wa aaada^ 
fi-xaft to 9mt ooz' kkaa around «bat wa bava ia hmiat aad yAmt im ootdt^odiag ia fuNlf 

at flpcTywciy prodocc4oa^ M Z deationad to you 1*4 like to atairt -aneciAo auasy eaak to 
<t1d<fe»r 4b«r« ua «ra 9 olag, ktiat baa bean dooa, develop prioritlaa. bralsatont, ate. rba 
to do llab la a ftrat cut. at doiog Chat. 


WY 4iMaamkJiMD»X )tra4i4a9« Z^a referriogr to wbeebar Paqoot cradad ia Oi a^ Sailer ac debar 
tlkMf and ■btebar be aada alaXllar alsad txadaa^ or batar. witb otbar ofioyeniaa. Seai^aty 
cfa'titad id mtlaoey la eaaaooa — that tba tfaxiar kcadlag ana not ao amtaual. ky 
raoolloociod la chat aa 4Sad;*t bava ad.aaaaar to that queacloa la Ctary*'a Mfeaoa. Me vlll, 
of ooucaa» aaa. aary*S mmt» to build oa aa4 balcae Z'va cut and paatad aa a'lAUi.1 fzaa da^ 
balofu on ceetlanny. Ibora aae at leant eea earllar a-aall that you waxa oopiad m 

also Sric aod X adll CdhrMard that to you in caaa you doo*t atlll hava it. XC ehara ara 
otbar iMaful eenKMi. pfpluia paaa csbaa oo. 


Tbadka* 


you have adkad that 1 do a m«o «rby X baliave the KaOk teatiaoey ahoold ba Ukan as tba 
lUBt logloal etap ia tb# Padoot iavaatlgacioa. z ballara thera ara thraa raajraoa. Pirat* a 
fneofiU of the tlppac toe devaldpad in this caea that baa iaiHipla aleaaata. Itai 
poaaihility that Mack actad a# e^ tipper aatiaflae aleoac eacy alaaaot and la 
teoeoaletaBt utch bcaa. f acoad# «f^tbnr or oot Hack i§ tba tlppar# hla taadpoBy «111 
ja<h«Don tha Uh^tipatitB. If ba la the tlppar. hi# taatUk»y eiH Ukaly euppaat eoea 
avaaiM# to be puraoed and dtbard to ba dropped, it elU pie hie doaai to a atory ^Ich ua 
4MBfc iMgia to dlaprova. It ba la adc tha Uppar. bia teneleoay in tbn Ukely Urat atap td 
alkaiaatina hie free ooonidbratloo. tble uoold ailov.ous Uelred raeouseaa to ba foooaod 
on atertlng a aau ncrbaiala^ prooann to tied nnoebac pbaalbla tlppar. 


Nnek e na t a nneb alaa nn c of the profile. 


Tha blelo? of tba trndlap vltb Mnck'a aoeeab to poanible InforMtloa 

Iha llrat alanMit in abetter Hack bnd ponalbla accaen to lefonMClac that OB M^Id Mtka a 
Caader offar for BP. Ra bad accaen fron tdo aouzonm be bad been tba OKI of NOpgaa 
ttanlaV, «te> edvlaad OB, until late March, te aleo took oeer ae CSini'B GM> an Jidy 13* 
3001. gaabcjq*# tradlnp pactem, tdiicb t eao dincx»o in abca datalt if you yAbKr oupgaeta 
ba obtained infooMtlon juat before Monday July 3. amnd July 9, and aMmod 9ulr IS. 
Mack colDoldetttally nat with CSPS*a CPO oo Juaa ?• or jone Z9, npain a feu day* befote be 
began work on July 13* and «aa CMO at the third key tlee. nns^. Mack had relevant 

3 SCCOMtS) 
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MXMOtM witb csn Mch txm. U«o, cm m *mia9* MkIc My ext* IterUl &yach Md 

iBTfiMtMDt hMtUn g flait dutitig Umi p»rio<l £r<Nli April ebrougii am. It «ioq 14 b« 

oui^vat vith thi# «efort: for ofwiofflrn «c csn or CS to Motioo, m of tlilo «Doia^ 

prooiBM, what Irvootoxy Mtdc would b« t^bCxQ ov»r. Xocldootolly* wo kBow Vw ftoMhorg oov 
Kock's BOW rolo M C80 of Ckom, Olid hio ooo diocuoood the fact tiue woo the ooooad 

IdtQfot icpwoo t Boot boAicoc ot that tiww oad *lt woo good to bo;vo friOB^ il^ lUgh place*.* . . 
Of cxMtrwe, tiboro i« aloo Ute pooaibliity tliat Hack, through bio ootitaebo at Morgan 
Otanley, know about tlM pfodlag <B tender offer. 


<ai*0tloali% Mfck about thio braAooctioo oouhd taka tm I& oavarol diractloho, aach of tdUch 
ouygowto a dlffarant focuo for tho iBvaoCigacioo. I^Uwfc. Hack oould deay fui be wmc knew 
fiwe <IK wsold waka UiO offer ontU the penile H'lixwwinrwwnt. tho l&vaotlga^<H* wov^d thaa 
foc^ oe lAotlMr thio wao tnia. daooad. fbick might Oay ho lean>od go ddtto If or ^mia 29. 
tbo focua wemld then be placed on hlf oOncacto with laOharg at that time an^ oboUicr ha 
laaiBiii that de had biaopod Ita of far aroiaid July f. Piaally. ha aigbt glyo ooinriociBg 
taotimoev that ha laaro^ after duly 12 for the fJxat tlaw and couoo aa to reowaloata 
otMHdMf hi* ahouid awan ha oooaldared. 


hlmo, ■■bhara^m tradtag aagpaota that be did not gat tb* tip uotU. ahortJLv before he 
dtmrtod trmdiag. Be wooid aoa ha khe largaat pacchioMf of WF during Joly If be had tb* Up 
ba^oro* Xt alM oakM pan** that hi# tipper, likely •cewone ho tzuatacb pot tha tip ieac 
hafoc* Canherp abKc%ad tradiag. Bad ebe tipper had It earlier, yhy would be hove aot 
ry.iMfpf<a|Sp4_i^aarllert furste. OB ma^bt IttJCiXgt Offer -lA^eafly iluoc.Zt. would make, 
eeiiee Cor gwriharg to atart buying tbth if he knew about tba trade, lb* Nacfc-CBrs maa t l ng 
oo d^me n or rime ig and the amiberg huge trading the next iwiak flfce. 

we mre oparatlng la the dark regarding aho >teck epoke with aed whea be epoke with 
t h em dbout cteppiog la aa CdPB'a CBD. cm** ootAwel telle be be apoke with CffB'e CFO and 
tba Credit BulJMre rtalman of the board. Hera tbaaa tha only people? Mtck'w taetlmocy 
€s6uld point tw toward* the key people at CMB* O uuvere aly. be might tall a* that ha ww 
meelog mom* of tha pacpla on the eoguleltloo team a* Itoxgao Btaalay pt thl* tii**. ^bat 
would taJta tb* Invaetlgatico la a ocmpletaly dlffareat directloci. 


Hack bed tha motive to tip Bamberg 


Httik. had aultlple reawaa* for tipping Baabarg about tba (■ tender offer jPef 

Heller. 

e) Wiofc 90 c isiuo eio e ed Poguot (utHU and apeol^ dealt that Hack thought woiHd bate 

isig return Co him dertmg ewi after Xddl. Heck «a* pat^liig Ibco private d *a U chtt Pe^tot 
wee puttil^ together for it* o«a principal** iarjudlng projedc* with the following codd 
name*! biUlon into '‘rraah^etArt* (Iaomc *pin-off bought cha^»), fx milUop info hakr 
C* end mn teakadw ■aiwinr into Oi*trea*ad Ooye* lAlcfa later hinfi Peguot gjpacXel 
Oj^rcaoltlee itmd, the moat intaraetlng eituatioo involved Pre*^ Btart. Mack pceaaiog 
to gat into thie for aomattmt. on .hioa Xe« a Saikarg e-mail eald that ha warn with Mack aad 
chat Mmidt wem ^bnaeing hi* chope* Bai^erg'e chop* hee eu ea be had hot got the dootmmat* oe 
thl* inveetaaent. Haltbar cb* Pegnot principal* oor awwberg'e *am w**ma d happy aboet M»xA 
getting lato tbi* rcaah Aart. onelag the cell on «?»• 29, wtMO the euepected tip 
ocoumd. Saebmrg errengad for ttuk to gat ioto fraab etnyt. Hack eleo wa* getting into 
peqtuOC fundb wttea th*y appear to ha cloead. At that time. Bamherg'e food* renra doubling In 
velae in leme than 1 year* end tba Pagoot eomt fund we# doing aveg better, in general, 
tha Imktm had a $S million lower IKdt. B-maUe ahow HaOk putting at leaat XU mUUcn 
lato thmme I^bemI*. On# of the apraad aheei* I provided to Hai* om June 2t ahow* HaA 
Isvaeted Is 19 different Paguoc fwd* (but It doe* pot abow whan} . A* a rough eatleife* 
ba*^ CO performance over 1999 aad 2000. Ma<k could raaaoaable expect that hi* new 
Inwmmtw&t* la Peguoc duiJng 2001 alone would have returned •omethlps io the raage of |9 
oilLlon per year tc Mack. 

b) Board aeat* As »ho«l OO one of the apmadsbecte, Saabexg wu prasotlng Hack tar 

1 SECOOOW4 
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boATd rntta oo t»U» B»by C aad 

c). OfCic« Spticm fUck wu iMiOf r«quot oUlca apiov latce«itt«Dtly duria^ th» period 
fiaov MKTcii 3Q0i tlutiugli JUly, 3QQ1, %d»«B ho b«g»A iKpic Cor csm. 


d> Qu>ck (.ip« fluudMueg «(w Ibck stodt tipo oo public eoapooioo thgt Hock 

dirootly iBy«ct.od let. mutt's <Mb«ed toiro puttiogf our oooey.' ' 


Priootdship Mule dad. dntbsrg v«r« oldoo (rioads. tvo iitetlM « 9 c»« Mock took over u 
cao «t P<HpJot. Tbat Itiidiurg would ctwooo fUok in ihm utddl* of en irtvoatigatloa tiskt «ould 
lood Nsdt la joil t^Ud much tixnit thm lovol oC txdKt Bamberg kod lo Muft. X dljQ^od hov 
tJM Crto ods tii p «s a ootiva la Juno a? aapo« 


ft Modena cpcMNiiog tba liaa for Poquot. Miilalcuic was at CCrt« ha was 

Vaqfuot^a Bjfliit to lattodoce coa oC tka ooMpantaa Pn^aot db-oaood wick LuoAt, 
InVaaCMOt honker io Chlaa. Micdc'a latter/ tnrtitaa m behalf of Paqvtoc reads, 
gives c3il« Cisst to CSFB (idiara ba m» tbeb OQ) or to Mnvao Stanley becaosa 
oootacts la Xhlda are tits best.* 


meting m 
to an 

*Z have dot 
t think your 


Sanberg had a relactoaship of trust da« frleadsbip idth Mach. 


Na do act have a ooiaplata picture o€ Mack's Claaacial assets, but bia boldioga 
Ls hie ^aqpaot fta^ la SOdl axoaedsd |40S sillidh. Mm Ah SPHLlnpSrjng dtflEPM JUm. . 

'fW." m Masters of Scfeskce'Chba 0taaierd» as NUf roa OoloShla. Me atarted with $3.S 
aUllicMM aa4 tniilt tha larpeec badge fsDd la tbs uorld as of soot/ «dMn the Qm^ trsdiag 
took pXeos* Ba bas gdhacally bees very oereful about bis ooMeats la his e^ssXlM* Be ueed 
AOL CMsfcaet Mssegl^, which lesves ao tree# la say deaguter. to oousmlcate with key 
people. la short, be's a awiyt guy who took few cheaoas. ft does aot fit the petteca Cor 
him to be cahiog big tSiaanas where be got bia tip. tt hakes s e a se that got it Croa 
soeeooe be trusted and who also trusted bin. fbat was Msek. Mack's p^aails to and Croe 
Saabesg have a diCferent riag about thaot. la one e<bsLl/ Saahsrg's iSeoratary calls Sasbarg 
Mack bad ealled Msl that, 'be lowes you * la sue, there wes m deep uast aad frlepdahip 
betwe« tbaic. it is «actly the kind of reUtlooabip that saoberg would feel ooeCortable 
oalliag oe for a tip es big aa RS azkd <IB. 


Saaberg's need tec a big Savor froe ad old fclaad. 


Za July adCl, Svibarg'ja oo sps ay «he splitting a pett« Bntrm wui a younger and a rising 
star. Bemticio's perComsDee -weS dwaxClsg Baeberg's* Bhaberg was raoovexing frcn haest 
surgery* Beoton wes leerl^ wxtb et leest belf the peaipesy. Bjvbarg was looking m% wmma 
bigger staff leases to Bentoa. Be tesriCled that be tea oodoaoned at thla tine Hitt iK>re 
of him exacudvw ammUtmrn 'loigbt welk.* A big hit os 0B*ltr weciM lUustreta tbM Ms fast 
bell hi^ otm alowhd. Ssgardlng OB-«f. Hmok wes futt thm ggy to do bis old Crieed e big 
favor. <mm that would aleo beoaflt bis. 


Kegarding Saaberg's situstloa during UOa tine frai», be testified at the first aseslsni 


The oeammxty wes about to split, it was abeot to split; Za SeptewBex *00. X bad an aortic 
nafllnsl elteUan and wea near death. Z was on beavy nadlcetl<B, axid z was trying to 
cmmstablirn tJbm Crenebise welue of Peguot and tbs osre funds, l was actively looking for 
help, end c did things in a that wes eipedlant at the ties given my eapartlse lo 

this esek. 


S 
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la % •iitUar v«iA, ba t4r«ciCl«<i at ttm •Mclofti 


1 ^ fini wwp soifif to (tpltt ia throo ■notify fb — » pooplo vNiro «y otbmt 
director pwrtaer*. TUMe Mote fregiie. 1 peedtd tlMir Approval Co do K^aver Z %ntte«d. 
to do or tfaof aiaUi; fwiphaaia addad) . 


TlMrre do aqt acpwrr to bm ocbar leade la the jXtauBflr ••aiaila. 


Tba avtdwaoa doe« dot tmawly polat to Mack, fc poiaCo to no omi el«e. l lutve bo aa through 
tbd tia»>aKg HU caledder, hU ccadlt oard cooeipca juad hU pboca alii)*, kiltoc. 

Beic< liCDcy, lure beeo ttxoogH the •-•all#, mo ooo horn abowsi tip as • poeclble eaadidaee. 
furtUtr, iVied tfradk liaa acatad cb^fc iiaiinri aade tba dacfaioos alocu. Bo ocmi %«• Hated 
«itit Kiel OB tbe frUd'fMddE lUfeU ^ fboae partlcipattoff ia iarvaetmt declaloea. It we 
don't, taka a look at Naeb, we start all over asrala looldog tor iuiBeoui tbat fit# Uie 
pawMlXa. TBen ttM yiietigH w6ulA reftaUt If we fUd hU or her, will tbere be a aiallar 
rmmoa #or sot prooeedUp with tba malnstlgey Varr poeslbly ye«« given Sobergu 
cirolea. 


ProaiY KlbeliOi ttrlc 

«huc« Tttttredsy. •apteeber n. 2001 13:64 m 

To: aaaaoa. Robert 

Oet BtaiCaaa, Nazic J^j OaUe, ipaepb 

SMbjecet 

Bob, ttwa outline you }UHiC aesC ae has la c2m> eectioa *<l«UraL flacCrlo/temar* an item JJa 
rafeseBoe to preparioB a mtmo outlUUg itens discuseed with Hark adlrMetjaf "aherratiooal 
fcradiiag?* Vbst does chat «eta7 Zn preparing a mbo for wertr,, ard yoo, JU and tlbaa 
revlawlag cbe several moaom t eaderetaod were seat to yoo aid Marx by Oaryt If yon have 
thoee wenoe could t eee tbew? ItMaks. 


Nark, X'll copy you dn tbeet cqaeamioatioas eo won't have Co foreard my eeaUa to you. 


4 
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lirwn; Gmy Actdire 

To; FmJ Bergomil MkirKiatina) 

Re; Mart;‘i ^mail of iiily 25 

This RfUestoliljBV'xe-iiuilof July ZSfe^yfn; «<>imfleofiune38(atUcbraent 
IS).<Ia»oi<tooif|>»e i »c<riieT. 1 wrote 4nd«eMibye-4Bi>l invoediMely 4lter a boated 
tiicuaioa wiihMai1conhHiD3<iiieaianaiizln|W)iafbadmfptf«t I tio aot undettiand 
. «tyitwo«tdtaibe fotuweefcatoit|)iyan<lto«i:aaKlbadinisMtdcniood6in>.Idmjilco 
copying Paul because the tuning o( Matte's c-«uit suggess U mts itfggeted by iny 
coaveoatlon wiib Paut on the same potnu loie last weei. Mail’s J\i(y 25 e-mail re^ 

l^beoasXiciunan, Mgtt:!. 

Scht: Mawlay. htfyiS. 2005 7:^5 PM 
To: Aguuie.Oirytt 
Cci Kuuoa^ Rotted 

Si^Ject; RE: Maefc nd CSPB sobpoeaas 

Is??# ceatec ipecificKv than the, in/otnu^ 3 P''*<W B^vpa 
thl^ C$FQ doeuments alilt dtow when Mach obtaiaed infomatioB 
Aout the G^Heik/ deal. The fta at Made's transfer feotn Morgan- 
Stanley lo CSl^, withoot fnfonmtian aboot whea he was over Che 
wall, is inaufTfcieac jusd/kaclon tor cOtnpelled awioaony a«d mtnuivo 
subpoenas at this poioc, in my view. The cootacu bceween MacI; and 
Sanberg. ibotigh potentially significant, ate not, as I andodtand U, 
sberraaoaal. The tact that we have not idoKiried othet poiendaJ 
tippecs is of tmly marginal significance.' Item 4 is of liiQe matedal 
(osport since it batdiy fimiu tuspicioo to Mack aowog all the pcofHe 
Samberg trusts. The evideoce of mob've Marl cite may have 
stibsianoe, btM It’s too vague as adietdated lo be raeaniagfuL SpetiBai 
aught strengthen it. If they Aow oondtKt iiiconsiMeia with panem 1 
have clarified the rote of In and Lacry. which should assuage yotr 
aoKi'ety to some degtee.l havc at oo tune *desiicd (your] my request to 
proceed with the CSf% . . . subpoena" To the corunry, I have 
indicaced repestedly that cotnete cvideiKc of when Mach obtatoed 
access to ouiefitt noapubtic inlocinaiion re the C£/Hefler deal Is ((k - 
sine qua no* for focused iovettigaiioo of Mack . 

Foe eaae-df leference, I have yepMed the coewncsgsMask made in his e-inaii of 
iufy 25 into sdb-poons and Iheo respo^ » each subpoint in the bncketod cooraenis. 

I > I neeid peacef specificity than the infoanaooo prrsvvfed here (My fuse 28 e-tnaiT 
was not intended to specify the factual tuppoa fix the Mack tesdmony-CSFB 
subpoena course of tciioo. It meetly conhitned my urdentandtng that Mari had 
le^tued both coorses of action during the heated meeting tve hwl a fev) minutes 
earlier. The fadual soppon for these two uept was dKussod in the two lehgihy e- 
maifs and two spreadsheets I gave Mail on lune 27 and June 28 fsre attaduaehls 
9-12) and to lesser ecteru in the series of e-mails that I had cuvuiated sfnooTiMbS 
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when it wtt announced dial Mack •m)M beooinr I'e^uot'a new CEO 
(attachment* t-S). 

2 ) Pevhaps dKCSISdQdDtD^its trill show when Mack dbtaioedinfonQatkmaJMfr 
the CBiHclIcr deal. (Not Shrijr; aff cotnmanictcon* ngvding Maok'* positinii at 
C$FB doffnil cHticai iwrind befoe July 2 we#« between Mack |n<} Cihdit 
Suistc Croup Oiantnan Lukas Mtifikmtnn taSwtocdaiM . for two 

meetings wirt CSPB CPOaftd * CSFB aaonwy. The July 30, 2£Wr. B«itinc*« 
Week discunedliow Miwdc weoi lo CSFB: TSiace Anfil. he [Mtthiemam] Ud 
heea wooing MKk~wh 9 left Morgan Soilley on May. 2t aAer todag a (tower 
iMgg^' wtih CBO Pbi'1^3. PuieoS-adtfte on one of the (origheat job* on Wall 
Sagflt* % far, deapneiitjr esn |ijl» not produced anything to or front hs 

Swisa par^ regarding lAcJc. Whaq 0(1: about it, hi* underling* teJf me Lynch it 
looking tMO iic Paulino hat potiiely tuggetaoA "Why don't i'en get fi liroiM 
Mack?" (See aaaehment Id) Until we ult ad Mack, we doo'i taaow %shp ho migbt 
have (pokes with at CSFiB hehsmhe was hired. CSm ha* expressed ipincuitce fo 
restore all backup (apea for all employee* tor (he penod from April tlnongh luly 
SdOI-andihavcnotasked (hem todo rth*.- 

3) The faetoF Mack’* transfer from Mergan-Stanley to CSFB. t< ithoiK tniocmatioA 
about when he wnt over (he wall, is iniufllcient ^stiftcation for competed 
(estiinony and (otnitlve tubpoenas at this (>o«nt, in ray view. (There was no wall to 
go over bofara.The (|ucs(ion is; did anyone lip hrm ofT during (he period that - 
Mbhlemann and CSf%'s CFO were woorag him to go lo CSFB. Nor need the 
lubfioena be intrusine: it could be hantSed very smoothly: a $borr*e**ao»dunng 
which we sImfMy atk if and when he found out about the aoqutstii<«). The other 
(xvssabte source i* Morgan Stanley. CXmently, we ate exploring posaibiUiict at 
CSFB and Morgan Stanley. Mack's tesn'mony, tf I expltincd in our ptt-mceting 
memo of )une 28 (aitachmeni lO), couki have helped us focus oar investigation. 

0 The contact* between MackandSamberg. (bough po(eauanyaigaificnn(,aicn>i(. 
as I undersUftd it, abetTaboiuL (We have four Ma^Sambetg contact* during 
April through Jtdy 2001 . One wit on ihoFridty night before Samberg tuned 
trading his trading on the next Monday ] 

1) The fact tiat we have oot identified other (Ktcntialtippen is Of on^ymtigtnd 
significance. (If we had just begun to look. ( would agtbe. I bam bpM through 
Samberg's personal calendar, whitphone leconik We havte, all U| e-mail* foe the 
rdevani period, scarebrd through aboui (be iriltion Fccpiot Ortnaib for 2001, 
question^ Samberg about hssrellb'ontftip with everybody inVolfbd On all tides 
of the deal (IP Merpn, CSf®, Mcnxll Lynch, 06 and ReJier) inflMF deal. f haye 
looked through all relevant CS^'B e-mail* and Mptgan Suirioir e-mails. There are 
no connect*. Nor Is there anything else Bo suggest that he learned from any of 
these people. I have screened (sosjibletoonnocu on the acquisition (ejuns through 
the 3.S milNoA Peqtaot <lataba.*e to look. fur leads. There were itooe. Thalipper 
mta» comvecr a lot of dote access to info, moo vation at dre key lime, mistiflg 


sfcoou 
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n;l4(io«si<il^ wiih Simberg, commiuuCMions ti key time \>dih S»mberg. No ooe 
eUe connecu itie«e couple of doa; Mtckcotioocts all of them.] 

0 ftefn4i>ofliu(einale«ialiinponyn>.eiflian{ly [imitifuspidoatoMjdcknMag 
aU itepeopieS*mberg. irons. {It's not it>e mtd factor h iaoiatMn «s Marie 
iuggescs. It's one facorio a profile Suppose an eye witnes* desoibes his 
asuilant as atS'l" white mate, neighing over 300 {KKOids. tiaicUng niiti a 
conoioon tanoo OB his forearm, b does sot make everybody with ^ same laooo a 
suspect fust ihe'same way, (he tipper mdaCincet the whofe profile: have possible 
access to iofonnallpii, and spoke Skmberg at (he key lime, had a moti ve, and 
was (rusted by Samb^. Mack dpea not sfrapfy have ihd oedtmewtatwa o« his 
ami: he meets (he whole profile.] . 

7) TbeeviderioBofiBciliVe Mark cite may isNecubsiance, but it's tc>o vague as 
aittoeiated to be mabengful. specifics might it i' ca gdie « ft, if they show conduct 
inoottUlerK iarii}i paKaee. {As discussed above, the Jane 28 e<naiJ. to which Mari- 
(VsfpraiiK viTMtiMtnSedfoipeNfy dtelR(ai)f icganimg (rMXTve-’nhal yiat done ~ ' 
in ^ memos and (wo spreadsheets f gave Mark juM before the messing 
(sUac(unetsta'9-(2V In general, ( do not believe (hat Mack's tips to .^atnfwrg 
would have been on tiaiuaciions where (hey split a profit That's too crude and 
created (Btotcessary risk. More likely, ihey just did favors for each others (ike 
some these dr seussed below 

a) Jtfock got into dosed PequiH fioids oaA tp^dal deals thai Hack Aoughs 
would kora big reotms to him during vut^urlDOl. At that tmie. 

Sambeig's funds Were doubfang in value in less (ban 3 years and the Peqiidl 
ScoiK fund was douig even better, hjack was popdng ntotwy into these 
funds 10 2001, even thoogh all (but one) were closed In general, the funds 
had a $5 million tower limit. E-maits show MiKk putting at least $13 
tailhon into tlvse funds. This included the Scout fund which.had the 
tughesi return but was closed at that time. Seoul is also one' of the dhee fufts 
(hat consistently appear'on die Sf^ rCfeinls. Owe of (he spread shoots I 
provided to Mark on June 28ahows Mack iwvesiodisi IS (fiffemU Pequot - 
funds. Siroilady. Mack was getOaginto private deals that Pequot was 
putting together forlei own prindpals. mchiding-{»c$(X!l* wijih die 
following dbde nainds; $$ raillion Into ’TKdh-tSsaT fiUippM spin-off 
bought ebeap). $2 imflion lafb Bahgr C. and an unkno'M amemni into 
Oistretsed Ooy». which latertecimo Pequot SpecialOppoitunibes Fund. 

. Atk tough atimace, btKd on perfoonaiice over 1999 and 2<X)0. Mack 
could rcasonabie eapoci^ai his new Investments IB Pequot during 200 1 
aJooe would have letomed aomcihiog in the range of $$ million per yea/ to 
Mack. 

b> Poortf snas As shown on one of the spreadsheeu (attachment 1 2), Samberg 
was pdxnobRg Mack for board scaison both Baby C and Presh-stad 
c> Qgico Mack wps using Pequot office space intermilfenily during the 
period bom Match 2001 through July. 2fl0l . when he began work for 
CSJB. 
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d) Sioct lips Stmbcfj was *tJ»iog &(tek stock 6p» oe poWfc compank-s ifcil 
Mack ditccily invested it>. "TIuS'i wfcae wtne ptdiing our money " 

e) /^rjrfb/s%t Mack and Sambers wen: ctose Mend]. Two nxMMfisa^o, Mack 
took over as CEO N Pequot tliai SatnNrs would eftoose Mack is the 
irnddle of tn invesiigtiioo ihai could land Mack in iaif {dls much st>o« ihe 
level of tfiBt Sambeig had in Ktack. I discussed how itte friendship played 
as a medve ki my June 27 memo (ateachmem 9). 

8) IhayedacifiedthcroteoflrvandLarry.whiclislKMildassuageytMiraAxieeyco 
some defiee. (This wts dooe after 1 resigned and only after Jim Eichnerdi^reed 
wid» Marts onihe same iwe,] 

^ I have at no tknc*'detued(yottij my reQuesI u> proceed wish die CSFB . 

sobpoesta.' To the oonUafyi I have btchcatod icpeatedly (hat conemte evldeoce of 
vtha Mack ohtsifited atccess (o nutcnal eonpul^ fnformation teihe GG/Hcilec 
deal is (he siac ^ sioa /or focused investsgaiioa of Mack. (Til be specsTic I 

--pmposedtn mydiQ8 and-d/24 erniails-fsee yellow hi^ighted laKgltage In 
auachmems 3 and 8) to Bob that we serve a second tut>(ioenaonCSrB When ( 
(kd not get an insurer, 1 asked Bob ahoot it He said ft was Mark’s decision. 1 
Uiemfbre trachided my request to broaden the CSFB subpoena in my fune 28 e- 
irtail to Mark: *%lf vfevr it that wt should broaden the subpoena to obtain (1) 
aKoUkdOtnlcntioM between Made (we aowhkrelits e-mail address just 
before be staeted wilh CSFB) and CSFB far the two aseaihs bedbre be began 
with CSFB and 0 aM doca men ts relntinf to bb phase io as CEO at CSFB 
teneratod during /lUte and 'Jnly 2001. {Hanhcr, 1 think we need to take Mack’s 
testimony and simply nail down wheilWr he will admit that he knew about the 
<jE/UP acquisition from any source.” Mark said he had read the above memo 
before vre spoke oa Tune 28. He madecteariomeihat hedisagiced with what I 
had proppaed. I first learned that Mark had changed hit mind after I io4d Bob 1 
war testgning | 

t also believe Mack’s KsitiDony should have beep taken promptly fbf tbo fMBc 
icpson that atafT normally takes rally (estimony of suspetaed partkipants in an insider 
emfiog iovesifpitlon-to pio them down. 'Thb it padfculariy true bene because CFSB tad 
hfKgaB Stanly «e tiin pdodtein^ e-mails. Puithes Morgan Siaaiey wiU be friendly 
beni^ Mack It DOW iu CEO, CSFB will be fiiesdiy to Mack beCauBoOify Lynch, who 
lafcntg toMoqpa Stanley ta a couple of mooths tojots Mack, cootrolt the CSFB 
pcodocthMiiaqidiufve iooartubpoeAa.iAli<ber delay allows Mack tocorsDoct a story that 
la cooiiileotvdth the infarmalionooatacaedia the e-mails. Oi the other htod, ifhe^d 
not provide inhmnatiao. that also aaay become dear. As discussed ia my fuAc 28 e-mail 
us Mask (Ethibit {<% thia would d)ow us to focus oo othet possible soumea for the Up. 

1 bad tfiflbmol and morotfoubliag input why it was diffrcuHm move ahead with 
Use second CSFB subpoCM and (he Mack totlimaoy. I sesu two e-mails to Bob durinf the 
week of iuae 30 (see aaachmciits 3 and 8) proposing that we proceed with the Mack 
tesumooy aad broaden the CSFB subpoena. When I did not heat back horn Bob. I spoke 
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wjifi hia diiraly *bo« iliesc propotUs. Bob t4std me I) «fui «hese dedsionx were fpr 
to mike ixmS 2) H would be la uphiH beck beoeuxe Mack bad powetfaJ political 
oonnealoos. Bob alto ineMioaed ihix coDcern duria^ • meeiiag wuh (Ad as. Bbb’s 

c a ggpew abodi Mack's poUckat la/laeoce became nnpe real wben t kafpedoo ioaeV 
due documeam I bad subpoenaed from Mor^aa Staaley wee: faxed by Mtqi lo White 
(who bad oever r epnae o tod anypoe in the invesfljallon} dite; tly to UndiTMotpeoe (aoe 
auadiment 13). b^obe Mbiigan Siaoiey paoduced them ie (he 0»the 

pPBCeding Bdday, lane 24. Bob also met privately wftb Paul about the dittastigatioQ I was 
handbnf. Likewise, Mark and Bob did nM in vile me (6 pnttidpiBe in the raectinj'ooJkae 

27 wbob Obey Asoussieif Mack's possible lestiaMAy. That conibinaiion ofeuents sMiSitk* 
as tpe mat ibe ntoe wbeafaer Mack's icsbmooy woaid be taken was twfb^ handled 
dilferenlly thsfi the saoie issase for other wSmestea in Ais MVes(%ilkn and dUTcietK Emm 
dmaaaeissuoiaoihesipvesUxations. IVfhes.Ida tMKbdie«elha(ltealin(Mactr 
tUffOeedy it censisteni wiA (he Coamaisslen's mtttMD. at least as I undesslsnd it. 

My coeameats above deal vrith one sioiatioa Aat 1 taamdi vew dahkirafftiol^. I >a 
prepahatf w seoond rnamo-W-niail addressing cither ewenia that wA the abtWQ mi - 
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S«ndo; A>2ulfr«. Cicf ). 

Sufti*c<: R«; H»rV'% e-maM of July 25 
K«cf|>4ontI Sof^fr, Paul I 

Kriftmoix I 

MntOaMi 2005/07/27 17:2L:4« 

0»«*: 2005/07/27 l7:2l.-00 
PriMttY: Utoem 
fy^: Wo<^ 


Fiut /md Mark: 


llus rgilks to Mark's«-iBai) of Ja!>' 25, Afticl) io mm rcpliod to muie of Abk 28 (attscAi&ept 
1 3). I tvroto and aeot my e^aaii immodiaKly aiter a boated discusaioa a*itb Mark on Stux Ti^ 
meoNrializsiig ute had transpired. I do rut uodeisfand why it would Uko four weeks to ie:^)i>i 2 d. f am 
also copying Paul becaose the tiniing of Mark’s e-mail suggests It was triggeied by my sxxiversation 
with Ptnil oil the .same points late last week. Mark’s July 25 e-mail rexis: 


Fraat: Rierinun, Mark J. 

Sent: Monday. July 25. 2i)03 7:15 PM 
Tor Aguine, Gary J. 

Cc Hanson, Robert 

SnbjerC: K£: Mack and CSFO subpoenas 


I need girater spcciticily than Uie mJbfmation provided here Perhaps the CSFB 
documents will show when Mack obtained information about die GElleller deal. The 
fact of Mack's transl'er from hforgars-Stanley to CSITJ, without information about 
when be was over the wall, is insufDoient justification for compelled testimony and 
intrusive subpoenas at this point in my view. Tlie contacts between Mack and 
Samberg. Ibougb potentially sitpuScant are not as I understand it abiTrational. The 
ftet that we leave no! ideutilied other potential tippets is of only mar ginal 
sigtuficarK'e Item 4 is of little material unpori stnee it hardly limits su^ickm to Mack 
among ail the people Samberg trusts. Hie evidence of nwtivc Matk cite may have 
subalance, but it's too vague as articttl^ed to be meaningful. Specifics might 
strengthen it, if diey show condoct iacoos£«eai with panent. F have clarified the role 
of frv and Larry, which should assuage your anxiety to some degree. I h.ave at no time 
“denied [your| my request u> prixeed with the CSKB . . . subpoena.” To tfie coiurary, 

1 have inJic.tted repeatedly that concrete evidence of vshen jifack obtained access to 
material nonpublic information te the GE/Hellcr deal is the sitte qua non for focused 
invcstigatiivi of Mack. 


For ease of reference, I have separated tbcMark’s comments made in hise-nuil of July 25 info 
sub-poiafs and then respond to c.vcb sub-poinl in the bracketed ooniincnis. 
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1 ) 1 Dt«d greater spedficily than the infbtmalion pto%'i<tc*l here (My tune 28 e-nui) teas not 
iofehded u> Specify the 6Ktu.iI suppetl for the Mack teslimony-CSFB subpoena course of acboo 
It merely coofirmed my understanding (hatMaii had rejected both courses of action during the 
heated moeting we had a few mioutes eaH/cr. The factual support for these two steps was 
discussed in the two lengthy e-mail.s and two spreadsheets 1 gave Mark on June 27 and haic 28 
(see attachraeots 9-12) and to lesser extent in the series of e tuaiJs that t had circulated sinoe fane 
3 when. it was announced that Mack would become Pequot's new CEO tatuchments ! -8). 


2) Perhaps the CSFB documents will show when Mack obtaitred infomunon aK>ul die GE/HclIcr 
dejd ^qt likely: til conununications regarding Mack's posickm at CSFB during die crilic.il 
period before My 2 were between Mack and Credit Suisse Groop Chairman Lakes Mfililentomi 
Ip Swilrerfaid . exoept for tvwi loeetings with CSFB CFO and a CSFB altomiqr. The July 30, 

200 1 , Bu.sioess Week discussed bow Mack went to CSFB; “Sikx^cOi he jMtHtoBaan] bad 
been wooing Maefc-who left Morgan Stanley on Mar. 21 after loring a power stroggle with CEO 
{•hilip J.- IhrrceU-to take on one of the toughest jobs on W.tll Street. " So far, despite nty wiucsi, 
CSFB has not produoed rutythihg to or ftootils Swiss parent legardiog Mack. Wlieu f ask about 
- -U,-hiauadeTluigatell toe Lyurdias-loolriag intajt Pataiinohaspoliiely suggested.'-uWfay don't 
you got it from Mack?” (See aRachment 1 4) Until we talk to Mack, we don't know who he might 
have spoked with at CSFB before be was hired. CSFB has expressed leloctaocc to restore all 
backup lape,! for al! employees for die jicriod fnwi April through July 2001 and I have not asked 
diem to do this 


3) The fact ofMack 's transfer front Morgan-Stanley to CSFB. wilboni Infbmiatiol) about when he 
was over the wail, is iusufticient jusiiScaiionfot coinpelled testimony and intrusive $ubpocaa.sal 
this point, in my view. (There was no wall to go over before. The question is: did anyone tip him 
off durit^ the period that Muhlemano and CSFB's CFO were wooing ihm to go to CSFB. Nor 
need the subpoena be intrasivc; It could be handled very smoothly, a short session during which 
we simply asi if and when be found out about the aeciuisition. The other possible source is 
Morgan .Stanley. Currently, we are exploring possibiUtiesat CSFB and Morgan Stanley. Mack’S 
testimony, as I explained in our pre-meoi'mg memo of June 28 (allachmenl 10). could have 
helped uS focus our invcsiigatioa 


4) Tlte contacts between Mack and S.iinbe.-g, though poiriUiaily significant, are not, as 1 tuiderstaod 
iJt, abenstionaJ. fW'e liave four Mack-Samberg contacts during April through July 2001, One was 
on Ae Fnday night before Sambeig started trading his trading on the next Monday.) 


J) The fact that we have not ideotified other potential tippers is of only m.vgiiul signific.uice (If 
we had just begun to look, 1 would agree I have been through Samberg's personal calendar, 
what phone records we have, all his c-ouds for ibe relevant period, searched llirough about the 
million Pequot e.mails for 7001 , que.slioned Samberg about his relationship with everybody 
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mvolwd 00 all sides of (be deal (/P Motgoji. CSFiJ, Merrill Lynch, GE and Heller) in tl>e deal, I 
have l(K)ked tlirougb all lelovant CSFB e^rnails and Morgan Stanley c-mails. There an; no 
connexts. Nor is (iK-re .inylhiiig else to suggest tbai lie learned bom any of llicse people. 1 have 
scaened possible connects on the acquishkin teacits through the 3.5 million Pequol database to 
look foe leads. There were none. The tipper must connect a lot of dots: access to info, motivation 
at the key time, ttustitig relatioaship with Saroberg, conununications ai key time Saniberg. 
No one else comiecls these couple of dots; Mack connects all of them.] 


■6) Item 4 isof little riiateridliuipon since it hardly limits suspicion to Mack among ail the people 
Salobetg trusts. (It’s not the ttusefactor in isolarioo as Mark suggests; it’s one factor irt a profile. 
Suppo.'* an eye uhtness describes his assailant as a 6’ I" white male, weighing over 3tlO pounds, 
baldiD" with a comnuin krttoo on his fort^n. It docs not make everybody with the same tattoo a 
mispect /ust the same w.ty, the tipper must meet the whole profile: have possible access to 
infuimatioo, and spoke with Sambeig at the key time, bad a motive, and w as trusted by Somberg. 
Mack doss not aimpiy have the common tattoo on hit ami; he meets the whole profjJo.J 


TTie evidence of motive Mart cite may have snbstance, but it’s too vague as artictilalcj to bo 
nKaningfid. Specifics might strengthen it, if they show conduct inconsistent with patmnl [As 
<lisous.sed above, the June 28 e-mail, to which Mark responds, was not intended to ^lecily the 
details regarding motive That was done in the memos and two spreadsheets 1 gave Mart just 
before the meeting (anacliments 9-12), In general, I do not believe tlutt Mack’s tips to fStopberg 
would have been on transactions where they split a profit That 's loo crude and created 
uruieccssaty risk. Mote likely, tliey just did favors for each others like some of those discussed 
below. 

a) Maci gar Mo C/ostUi Pcqvot fuiuis a/ulspeao! Jtjts Otat hfock thought woM hose Hg 
rrturns to him during and after 200/ At that time, Samberg's funds wore doubling in 
value in less than 3 years and the Poquot Scout bind was doing even better. Mack was 
pouring money into these funds in 2001 . even though all (but one) were closed. In geoeiil, 
the funds bad a $5 niillion lower fimif. C-maila show Mack putting at least SI 3 million 
mto these funds. This iiKluded the Scout fund Vtifueb had (he highest retum but u«s closed 
at that time. .Scout is also one of ilie tfuec luas lhat'octasisictidy appear on the SKO 
ncfcirals. One of llic spread sheets i provided to Mhil on June 28 shows Mack invested in 
1 5 different Peqix't funds. Similarly, Mack was getting into private deals Quit Pcquot was 
putting together for its ownprincqAls, including projects with the following code rumes: 
$5 million into “Fresb-siaH" (Lucent spin-ufi bought cheap). $2 milfion info Baby C, and 
an unknown amount into Distressed Guys, which later boranie Poquot Special 
0(if>ortuiiitits Fund As ri rough estimate, based on perforniaoce over 1999 and 2000, 
Mack could reasonable expect that tiis new' investments in Pequot during 2001 alone 
w'ould have returned something in tlie range of S5 niillion p^'i year to Mack. 

b) SoarJ seats As shown on one of the spte adsheets (altaehmcm 12), Sambeig was 
promoting Marik for ho.vd scats on both Baby C and Fre.sh-start. 

c) C^ce ^ce Mack was using Pequot office sjiace inleuninemly during the period frotfi 
March '200 1 through Jufe’. 2001 , when he began werk for CSFB 
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d) Slock tips Samberg was giving Mask sJnck Sps on public companie* that Mack directly 
invested itt “That's where were patliog our money." 

e) I'riciulship Mack and S.tmberg were close triends. Two aiond ts ago, Mack ux)fc over as 
CtO at Pequot That Sambetg would choose Mack in the middle of an irrvcstigarion Hut 
could land Mack in jail tells much about the level of trust Sambcrg had in Mack. I 
discussed how the fticndship played as a motive in my June 27 menio (attachment 9) 


K) I have ciapfiod the tole of Irvaad I.arty. whinh should asstageyour anxiety to some dcgrtre. 
(This was done after I resigned and only after Jim Hichner dlsagceed tcrth Mark od the sanre 
issue.] 


9) ! have SI tto Ifma “denied (yi*ur] njy request to proceed with the CSFB . . . sulroens. " To the 
contrary, I have indicated repeaiedl>' that concrete evidence of when Mack obtained Access Id 
material nonpublio iofonnatinn re the GB/Hcllcr ileal is the sirtc qua nou fdr foculed 
investigation of Mack. (I’ll be specific. I proposed in my 6/20 and M4 e-m-iUs (s» yellow 
highli^ied language in Stacfichetits' 3 and 8) to ITob that we serve r sccond’iibpoerea on CSFB. 
When 1 did t)Ot get an ansuet, I asked Bob about it- He said it was hf ark’s decLsIon. 1 liietefoce 
included my request to broaden the C.SFR subpoena in my June 28 e-mnil (o Mark; “My view is 
that we should broaden the sobpoeno l« obtain (I) all coaDoaicalions betifeen Mack (we 
now have his e-miii address jost before be staiW with CSFB) and (.'SFBtbl' the two 
monclis before he began with CSFB and (2) all decaments relating to his phase in as CEO 
at CSFB genented daring June and July 2001 . Further, I think we need to Uke M.sck's 
testimony and simply nail down whether he will admit that he knew about die GEW acquisition 
from any source. "Mark said he had read the above memo before we spoke on June 28. He made 
clear to me that he disagreed with ivbai 1 had proposed. I fi«t learned that Mark bad Cttanged his 
mind alter 1 told Bob 1 was resigning. | 


I also believe Mack's tesomony should have beea Wken promptly for titc same reason Ihat-staff 
tKrmally lakes early icstimony of sus|>ecied participants in an insider trying investigatioa-to pintheta. 
down. This is partk'ul.arly true here because CFSB arvl Morgan Stanley are .eiJI producing e-mails 
Further Morgan Stanley will be ftieodly because Mxt is rviw its CEO. CSFB will be friendly to Mack 
because Gary Lynch, who is going to Morgan Stanley in a couple of months to join Mack^ controls rite 
CSFB ptoductioo responsive to our subpoena. Further delay allows Mack to concoct a story that is 
coasisteot wuh the information contained in the e-mails. On the other hand, if be did not provide 
infcnnBtiua, that also may become clear As discussed in my June 28 e-mail to Mark (Exhibit 10). this 
would allow us to focus on other ^ssible sources for tlte tip. 


I had diffetettt and more troubling inptit why it was difficult to move aheod with the second CSFB 
subjioena and tire Mack textiruony F .sent two e-mails to Bob during the week of June 20 (see 
aoachmenls 3 and 8) proposing tJuU we pnaceed with the Mack tc,"!timony and broaden Ihe CSFB 
subpoeu-a. When I did not beat back from Bob, 1 spoke with him directly about these proposals. Bob 
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told me 1 ) ihal iliese dedsions wae for cuke and 2) it would be ao uphid tunic because 

Mack hail powerful political connections. Bob also mcnfibiieJ this concern during a meeting with Matt 
and lae. Bob's conuncni about Mack’s political tnilueoce became tnote teal wtieo 1 learned on lune 27 
that doounteots I h») subpaeuaed from Morgan Stanley wens fixed bf Mary To While (who had never 
represented anyone in the invesugation) directly to Linda Tbompsoo (see atuchment 1 5), before bloigao 
Stanley prodtioedlhem inthelnvestigalion. On the preceding Friday, June 24, Bob also met privately 
with Paul aboot tfre investigafiaa 1 was handling Likewise. M-irk iind Bob did not invite me to 
participate in the meeting on June 27 wten they disoissed Mack's possible testimony. This combination 
of events segge-sts to me that the i-ssoc whether Made's testimony would be taken was being handled 
differently dan the same issue for other witnesses in this Investjgatioo and different from the same issue 
in other investigatlous. purlher, f do not believe that treating Mock differently is consistenl with the 
Conunission’s mission, at least as f understand iL 


My corsmeota above deal with one sitiuuon that I found wry demorafixing. I am preparing a 
«eootai nt«r»o-e.niajl addressing other events dul will place the above in pctspective. 


Gary J. Aguirre 
Senior Counsel 
Divisioii of Enforcement 
Securities and rxchaoge Commtssioa 
Phone 1 
Fati 
mailtort 



From: Kraftman, Mark J. 

Soifc Monday, Mr 25, 200S 7fl5 PM 
To: Agokro, Gary 1, 

Cc Hanson, Robert 

Subject R£: Hack and CSFB subpeonas 


I need greater specificity than the information provided here Perhaps the CSFB documents 
wilt show whan Mack obtained Information al>^ the GEAtetler de«d. The fact of Mack s 
transfer from Morgan..Stanley to CSFB, without infomjation about when ha was over the wall. 
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is insufficient jusWtcalioo for oocnpeDed (esSmony and Irihusive subpoenas at this point, in my 
view. The cwitacts between Mack and Sambeig, though pbieniisdiy significant, are not, as I 
understand it, aberratronai. The fact that we have not identified other pOtealial tippers ts of only 
matgina) atenificanoe. Item 4 is of little material impon since it hardly limits suspicion to Mack 
antong al the people Samberg tmsis. The evidenoe of motive you cite may have substance, 
bat tTs too vague as artkxilaied to be meaningful. SpeOifliCs might strengthen it, if they show 
conduct inconsteftentwilh pattern. I have clarified the rote of Itv and Larry, whidt should 
assuage your anxiety to some degree I have at no time "denied lyourl rtty request to proceed 
with fhe C8FB, . . . subpoena * To the conlrary. 1 have indicated repealedty (hat concrete 
evkteooe of when Mack obtained access to materfal nonpubltc information re (he GE/Heller 
deal is the sine qua nor* for focused investigation of Mack, 


Fttah: Apunte, Gary J. 

Itent; Thorstliiy, Jur*e 30, 2005 9:29 eM 
Tor KreXman, Hark ). 

S<tf>ject: FW.'Xack and CSfB subpeonas 


Corrected c-roail sent yesterd^ 


CaiyJ Aijuirre 
Senior Counsel 
Division uf Bnfoncenteat 
Securities and Evetunge Commissioti 
Phoned 
Fax:' 
iiiaiko:! 



Riom: Asutne, Gary J. 

Sant: Wednesday, June 29, 200S S:ll PH 
To: Kteltman, Maik J. 

Subject: Mack .vvj CSt B subpuonas 
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Mark: 


As you |(aow, I have asked (o jssue a sobftoeoa to CSfB and to take (be testimony of 
John Mack ia.coaDection w'nh Samberg’s JSO mitlion trades in OE and Hellet sbotily before the 
puNic annoOnoeoHmi of the OE’s acquisition of HdJer. 1 suggested in my e-mail (o yon of /use 
27 in suAintaty foshion wby Mack was a logica) source of tbe dp apd also st^esled in my memo 
of June 28 that this was (he next logical step in this investigation. 


The isasofu are the foOowing: 

1) Mack bad oocess to this information froiti two sources, since be had 
recently left Morgan Stanley, which represented GE. and moved to CSFB, 
which represented Heller; 

2) M.ick liad cotuinunicatrons with 5(atnbcrg no at lea.s( ttvo critical times 
during the Samberg's trading, including a call after Uie closer t^FtkJay 

' before the Kfooday vdien Mack began traling; we have no other leads at (his 
time of people who likely knew of the acquisition (hat had contact with 
Sainberg shortly before lie began trading; 

3) 1 have questioned Sainberg about alt individuals who were tdenlilied in 
chronologies who hsvJ knowledge befone July 2, 2001 of (be HeUer 
acquisition, and Sainberg denies be had contacts with any of them; this 
suggests that the tipper was not directly involved in the acqulsitioo; 

4) Samberg would likely have a relationship of trust with tbc person from 
whom he accepted the iaformaiioo. Mack meets that criteria, 

5) There were a nuiiiber of motives for Mack to pass this mfocmation along to 
.Sainlwrg; 

a) Mack was admitted directly info Pcquot deals, e,g., the night that 
Mack is suspected of giving Samberg the lip, Sainbetg arranged for 
Mack to get a 55 million piece of a Lucent investment subsidiaiy that 
was being sold at a fire sale; 

b) Mack got to put at least $7 million (likely much Wgher) into Peqiioi 
funds that were closed, these funds Ksd sensolionaj returns at that 
time, including 55 million into one of ihe funds that was allocated 5.4 
millioD in profits from OE-HF; 

c) Samberg w.is ptofMsing Mack as a director on two b<),vds; 

d) They were very close fiieods, e.g., S.imbcrg'5 socretaty says "Maok 
loves you”; Samlicrg was in de.spcrate need at that tJoje for some big 
hits, since his all star protege was leaving about half Of Pequot 
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mployoes anJ Samberg was worried that inotc w<}uJd leave; 

c) Mack solkitwf and obtained Samberg’s slock tips, 

f) Other consideration that docs not show up in tbo Perjoot e>i]nUs, 


Your rehisal to pcrait tiiis icstiniony, along with oilier hmitalions, has signilkanlly aOected this 
inicstigalion. l irs^ Bob has instructed me to slock with the GE-Hclfermvestigation. The 
Satabetx-MictosQft investigation is on bold until David Anders and the FBI speak with David 
Zilkha. That matter really depends on whether ZiUdia tells the FBI that be tip^ Saniberg 
artiund April 9. If he decs, David Anders will likely continue the matter as a ccunioal 
investigation If ZiJkhadocs not admit he tipped sinberg, we would have the same problem. 


As 1 mentioned in my June 38 memo, (be second best soutre of proving the Smuberg GE tip ii 
front the backup tapes. I am not petminod to speak with eitlwr Pollack or iiXoreh, vvho are 
handling this matter and Audrey refers me to them. That effectively closed ot ftfiis s <vuroe. The 
other possibility islblake extensive (estimbay from Pequot employees In tlils regaiJ. I have 
afretidy taken frve examioations trying to pin down this issue. Further, taking two weeks of 
tnstimooy on (his issue tint may not be productive is not bow I inlciyxcet Bob's guidelines. 


I have proposed that we obtain the documents front (.'SFB tltat would show when Mack obtained 
iofortnatioa about GE-HF. I suspect that Mack learned dorirg an orientation at CSFB. f would be 
looking for infoniiaiioii tliat Mack knew about QE-Heller as well as infuraiaiion when Mack 
Icnmed. Evidence that Mark learned near or on Friday June 29, the night of his call to Samberg, 
would tend to focus the matter more on Mack. Evidence th.a( he did not learn until July 3 or 
never leattied would elimisate him. From tJic newspaper accounts. I have inferred that Ihere were 
Sotae airangcments between CSFB Qirior draft eaonrouiJy refened to Morgan SianJeyJ and John 
Mack in early June. This is consistent ivith an orientatiao later in the moniii during which Mack 
learned about the GF.-HF matter, perhaps 10 drtyvto 2 weeks before the public announcerneot 
(hat he was Morgan Stanley's CEO. 


I underst.ifid you have denied my request to ptxxieed wilh the CSFB and Mack subpocruts 
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Rtwc *a>^ . Gan X 





L.jyjydwi.S2£!raiBuijii,'«ti<)*>S wth Sa mtxrrg on a l km two critical tirof!) during ibe .Saniiicfe'.s 
tra<](Qg. iaclwliag a call after (hg close on (he ffijay tigfort ihe MotKlay ftimi Ma ck, becao 

pCKrta O whit Sambw y slKiJbi by t^fc he >vfiin ttadinf,. 
2^.Lbe^ueiiPftuli^b$Tg.ats»l»0JiadlushMl£.nh£i»m.'<)auifi<4ia^u&/!^^ 
kTviwlyrijy )ulv 2. 200 1 of the Helltr xxj uisiUoiL and Sam))e iy denies he h,td 

MiY o[ them: this smgi?<Mts (hal (fat lipp gr was nol din sjOv invpived in the agquisitiop: 

J- .5wih-'alSP»*!^.lftcly.b>'''SJ itlalicni.';hio of tnia <^ith (he petson from whom he a oeepied th< 
infomaUaiL Mirk wev-ts (hM crite ria. 

44.. HKR.'isic.a iuiro)2»La£iuotiY£sikMii£k ijtjaaJMLinfcriiiaagttJlaim la&Hnko. 

d .Maskjess jtouBtddireiteMg EawA(lMii4j;.g.4Jkeiu^ i&>». ^{ock-is sws^fXtcil.oC 
0308 Siiiii>szft UaJiit ^Sjiratss raaogsdMKssl Jo^£lA.{lo}ilI<giu»«^^ ofoJLupicp.! 
imiBaiBwi.absi<fiia JiaJyiii&jgjdtf JLfke^... 

1. Myk pifiop ui aiJmlSIjauUtQa {lifcdy.JBurtlagiiH} loiaigaiugLfiindiiiaLygg 
Aiid!Jiad.££B2£igikUjx(ymi.<t0wl^Q4.iaidMdia8tiipilliQ^ 

Die f unds that wjsi aUocalcJ S.4 millio D in profits fr om Gh'-m-'. 

2L Sambcf g was pt ppo.sm i: Mack as « <ljl5!S!<?r.'>nJ>s:Q h^aiiJs,. 

3, .OKXjvfi? ^o' <;)2S£ ftisaids.je48.4Sarakc8l^ auisJMislJHVsLi sbi'’. Sambejg 
was in <lcspeiatc need at th al umc for some big hiLi. 5iiicg bis all a tv pr olc g^ w.t s leasing 

4 Mack soliciicii ai)d oi?tatned Samberg’ s slock fy s; 

Q(iKrji2osisl!f«tifiiuhaUi<K4tr£4.sJwiypp io.i)*£-Psai!£!l.?J!Mils., 

yoajpiiisalwasaBi! iiuiKajvf2Qi..5ii9ii«M'34>UialraUafeM.Ji3sjataifi^^ Uus 

inysfigauen. FJnt BplLii4dinsaiodfidj?KJ'iJ!i<s wi* Uk C£:Ji£fl£i ioKaisUiQa^ ITu.SamtefK: 
Miemsoft ia vtstigation is an lMl(ijBitiU?ayid^d«i>-3Q<f.4A« PE(.SR«afc wi(tU32Yy..StyB. Jliaf. BHBcr 
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rtwtiif Jifit^<LS«ab«s-ams!rf AenlL9._lf hcitiss. Divij 

Sjiafcttrii. wc-would hav£_(ttssiHfe£i£>l!kra. 


Asl inentxin<xl i n mv /urn: 2S nwmo. tlK^i»a4hiaiewctii£>lttHnsJliti!a«»b££6iiiLUpJL^ U» 
hanlmp t^ijpgs. t ahi not pcn niBcd In sp eak wiOi ri(bef PoU»;k or Ste ch. who are haodliaff ttiisjMttCT 



teiafliemfins iasueJ^wdKciakipe.tvaL'^tsksfif tesSimawffl <hiii»y«Jto6m;n:B0.!j»E(pdudiyc 
is noilKiwXaasria«:U?ab!i£Ujde|inc$t- 


iJ»ye 

iQfeaQ3tifiiut!i2iili2&:li£ J iivuidaf id£iui]f.d.dj4dzi&jai^^ ^.£S.r^ JL Koutd is 
EyKlHK^ rtia Madj-kaanc d aear.or oa Friday June 29. tfaeni i^tpf hii-call to Somtx-fg. would lend to 


fesmiilfi-paaeciapB snidatk. Evidcuis t{at isduLislkam ondl iulv 3 or oever lcanx;d would 
climinalg l|ie newspa per acc oanlf. I have I'afefifd Ibat dwre wera some atianyement^ 

h^v!Staii^gm^!2Qkx.8K! isduiJSdar.kJiLeadxiy.ryiJQu; 

»2ia2iJlu6i«JduiaiMadUEaiB<3lj!ls«!ihxriEJlEjaeu£ray;i^ lildao'sip.J.'asks.iwfcnt.tfK 

piihlic «nnrtHtl.-i-meM llint {i;^ %aS.MQfS«L2l3{lky ‘STEQ- 


Li'odflSiilodj'ou have deni ed ittv i£«ius 5 tlftp»ft£ 6 ed->vjjl) liie CS FB and Afack s ubpot'nas 


QscSL 


Poemn— t Properties 

ntl«; Aptiirre, C*>y J 
AutftvnVS 

HomMi 

LMt MV«d bVi OS 
Hey M om itanbert i 

ApfAaffloii: Hkn:so<t omce Word 
Total oiStini Oma; o(j:oo oQ 

Oraatadi 2005 / 07/27 06 . 3 . 1.00 
Lastoayod: 2005 / 07/27 06 : 33-00 

Company: SEC 
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SgmtUiQD^axU3insSi6^2m.iiimii 

l9i Rofaat: &slH)fir> ^aKMteJji-aoLP ; r«s«.«n H«oe 

PsJ(K!k!t^^Madi:Jj.£j2£tt.Jdc 

SXM«c t: XMifi tIaeioptresSs)!! 


likdjLSailliiisi^ S&/aC&L.^!3ripum4£PBS:.i{(SQ j;i2aQ$£IjSfl£Hs;UsSJ0^ 
l^SE&ffillltiduaJatiPDStm wn h Stmtxri io Olfci oso ntb. inve stor in Peatlot <fBcus«icd dc 
salUas? S?mketx.t'egaalfirtki trj4Jii&4)«isii!k(alk£JKE4fla«jj^ 


a>ii!inuesi!jJk-mcsl 


Oociim€<H ^fo^MwtkMi 

TftI*} ftxm; AQuirrft. Gary J 
Autfton US 
r«tn|»laU: florTn«l 
tB^n{y^frY:US 
iteyMotf mmmbwi l 

A|»|»lkjrtfoiu M^sofi cvnre WoAt 
rocaf tim«t 00.01:00 

C/«atw); 2005/07/27 06 06 00 
Uttsavad: J035/07/27 06.07 00 
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Samberg-Macfc Key E-maile 

Data 

Action 

0ea«ri|)(ion 

2000/12/23 

EmaiMJMtoAS 

JJM (0 inveatSS mA. posae)V >0 $0001. telecoovn and Vo 

200l«)2/13 

(/> 

< 

0 

1 

■ShouU Chnsty set! M Netognty sibct: or keep a?* 

2O0trt)2/t3 

EmalAStoJJM 

■La/ry and 1 ate Keeping ounk Big Bungs altead." 

2001 Wit 

AS Calendaf tiem 

Jofin Uaok uses AJS Office @PCNY 

2001104/18 

Ema^AS loPocft 

JJM to laa MY offioe for intg "nexl Tuesday* 

2001/04^26 

£rnaii Jennings to AS 

'JJM calad, Mil tiy you SI Dprng (ooMnow* | 
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2001/0&I0S 

Eina4 JJMIO AS 

JJM wants to put addfftonai Smii with PCM 

2001rt)5X)9 

Emeul AS to J/M 

AsKtng JJM lo pU $ tnlo BeibyC (’direci invbslmoot opp *) 

2001/05/11 


JJM lo pal "SmTii lo paitiere. and i into scour 

2001/05/17 

EmatWCMAS 

JJM wants 10 put 1 mi in co buying 8abyC (heallfttecn) 

2001/05/19 

Emai JJMIOAS 

JJM confirms i mi ip oo buying BabyC 

2001/05/28 

Ema«J6ftoAS 

Stwuld JS aooepi JJM *1 mil ( 2 iwl total) even though surplus? 

2001/05/28 

Email AS to JS 

•rd Oefintety take john’s money .** 

2001/05«8 

0 

1 

Ul 

Td deliniiety taka john's money ' 


Emarl AS 10 dS 

JJM wouM bo "gmat boanl member' re BabyC Abq. Cq. 


Oi/iner anlti J. Maci 

Dinner at San Prevo. New York. C«ty 


Email AS to Pocti, Lanihan 

JJM as boanl member lor Preshstait? 

12001/06/04 

BnaKAStoJJM 

Ttwhslart ate vety Interested m yoo oomirg aboard" 


AS dmn^ MoGtnn 

JJM hasn't reoeryed Freshstatl malenals yet 


Email D. Bind to ctlMf adnvts 

EdPiesl emai meobon of 07/19 JJM lunch ne pvp he 

20014D6/2S 

rifwy'ni’i-»BiWTTrn 

Presumed conversation between JJM arxf AS 

2001/06/30 

Eniad JP to AS 

JJM to pul SSinl mlo Freshslart 

2001/06/30 

EmatPqchloAS 

"gteat caJ with john mack last nighi “ 


Shee<2 


Shert3 


Documefit rrop«rH«« 

AtAhor: (/S 
Ul«1 by: US 

AppNcvtton: ec<M 

LMttpt1lnU4t 30aS/07/27 06 tM'.02 
Cr««tedt 200S/07/27 06f4^:)6 
tjat s«v«4: 200SA)7/27 06:S4;?S 
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Mack Pequot Holdings 



Current Investor 


OtsntPiiutie 

ip.Eyi»d2 

Pequot Ctnlil Opportunities fund. L.H, 

Christy K. Mack 

Yes 

Pequot Eodowmcnt Fund, L P. 

CJ. Macfc Foundation 

Yes 

Pequot irealthcene Fund, L.P, 

Christy K- Mact 

Yes 

Pequot Reoltljcare Venture Fund, I P. 

John }. hlact 

Yes 

Pequot Partner! Fund,. L.P. 

John J. Mack 

Yes 

Pequot Pri vate Equi^ Fuad 1! . L.P. 

Christy IL Matk 

Yes 

Pequot ftivate EquityFand UI, L.P. 

C J. Mact Foundation 

Yes 

Peqom Private Equity Food III, L J*. 

Christ K. Mack 

Yes 

Peqoat Scout Fund. L.P. 

Christy K. Mack 

Yes 

Pequot Special Opportunities Fuod, LJ*. 

John J. KJact 

Ves 



No 

Pequot Telecouunanicaiious and Media Fiutd, Li*. 

John J. Mack 

No 

Pequot Telocanununfcalions and Media Oft shore Fund, Inc. 

CfJ. MacJc fouDdadoD 

No 

Pequot Venture Partners U, L.P. 

lohn J Mack 

Yes 

Pequot Special Opportunities fund 11. L P. 

foho 1. Mack 

Yes 


Sbfet2 


Sheets 


OoeuTMMit Pir»pcrtiec 

AtftHori its 
Last »<v«d US 

Ap#ffcjti«n: MkA»o<t C<cel 
i«fll printed: 2005/07/27 06:36:36 
Crtattd: 2005A)7/26 J 5 ■42:5V 
LaM tavadr 2005/07/27 12 15.44 
Company; SEC 
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Mack 1.doc 


Original Mcisagc-* 

from; Aguirre, 

To: Ri bjiiin, Ena 4ii||im|||||PMHV’': Fo sjef, Hiltoa 
7onioy, fliom; 

K MUlcf. Nancy B. _ 

: tUmon. Kirttman. Marie 

Sem: Fri iu« 03 (W-3W 2005 
Subject: Possible tipper new Pequot Chaimian? 


_ ; Eichnn. Jim 

Glasc<ie, Stephen 


John Mack, wlio tame up on radar screen as possible GEHeder tippet, lias just become chairman of 
Pequot Capital, oecording to WSI article below. Mack moved Com Morgan Sinnicy, adviser in Heller 
acquisition, to CSPB, al.vo adviser in Heller, in late Jtdy ,2001 , tlie month of acquisilibn. Ihe are 
hund tads of Pequot e-mails referring to M ack, including a dozen jp July 2001 . See e-mail below 
hchwoen Sanibeig and his son referring to Mack (‘Tft nice to have friends in hi^ places- O” Is there 
something la this perverse logic: Mack is (ho only person in the world who would have as mneb to loose 
as Samberg ifwc could prove that he pioGded material noiqiublic info to Samberg. Wlio safer for 
Saraberg to head Pequot and keep iis secrets? Please note the happy face wtiich haj already come up 
twice in relating to possible (low of insider info. Ironically, Mack’s article quote-d helovv i.s C-1 of WSJ, 
just as was when Samlvsrg's exchanged e-mails below 


0«cum««)t Pro<»«rt»es 

Title; ---OrtgirtdlMesM^e-- •- 
US 

Ui«e Mvektf fey: US 
itevtal«(i Aumber i 

AppHcmtiotr. Hkroseft Offk«f Wor^ 
ToCal ci/NfAg t<m«: 00 01:00 

Create<(i 2005/07/77 06 01.00 
Usi saved; .WV/T)7/27 06 05 (» 
Company: S£C 
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ErfliaL^Suii£ifi.-U!W • 

S<aJ:.Mon<Say. J\«ip.30,2u05 1;4LP&I 
IsiL Uaosfin. Efl-bfri 

S«W«si;-RE;.EeqHfjt Conn<;tU iiK ihc Jqis wuh tile CSFB-Mj ck-Sambcig- ihecav, 


Ssfijswnawois fwlow.:^ 

Praia; tjanson. RillKIt 
SoiltMiaito :!0^:i505j^ 

Io:.A*S«inc^a(xJ, 

SaWKti RE EcauouisinnsaainsiEf ds*-? <J>fXSEEJ!di>vk-JiaiB!!erg-iljsat5^ 


Coucie rao tc: Ma^k SB^ksJUlhJicllCT? IMXI'aVjLfYhlaKe.Ol'Mv S<5SLl.l«l2!4-«od thcftJllK-lfiw 

liJilldm’tKes.4I!KkSi. Wh^jraiMask-UiKstioi in.B';-' funite aoil how m uch Ppo’i have mv 
K£s2{d^...sb£i\iogjmKm> s2{iJiiay»iue^ IkLio^^ 

baw£f!l MaX-^AvgonaldfifiLulbe only tiiw fjmt l hav e fcMcwcd carcfatlv. Qoc inVcamcnt was S5 
mMu Anoifaer vy a; SI miJlio a. 1 think anoUic r was for S5 millron. Thcft air MeretHxn to QOwts where 
amrrnity not staled. A lso, wltere was Mack hefore CSF^? Fw nn Mitfdi Ih ro u^li starl dale ;^ith C SFB. _ 
• M atirbetwren j ohs biw gm«rrinr?rn^ Sa nitxrg's ofllie tji New Tni1f."hTaili: was Md!lLidr«^iSiSRs 

belaif he.idlja &L«h ?ad-SUlLt mail fenj MSjnaltl« AlJtAjidt«tJ)d«fL^ Hal’? wRereis 

kacoed ateai! HcDshJqbl. 


Document Profxrtitfs 

T*U*; frryn . MAr-MA, Rot>«/t 
Authorr US 
T«m|4«t«i Noin<<)l 

Lut Mved by- US 
MvtRlon miralMr: 2 

Microvyi Offtcr wo«i 
TotM«4{Un9 time; 00 03.00 

Creeted; :00S/07/:7 06: l^l;00 
LMttftvedt .'005/07/27 0e:2^00 
Compenyi $fC 
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ffS'b! Aouirit. Gary J, 
SejtLHomJay. Js^D<tJ^L.2m ^2:3^ 
IaLt)»n5a£!.jQt>Srt 
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CSFP ^|aJL-5^^)ef9:tft?<Ky 


See comicontj aoswers bc/ow 

from: Hanson, Robert 

Sent: Monday, June 20, >005 11:16 AH 

To; AgtHne, Gary X 

Sutofoct: RE: Psquott 0»neciiog the dots witb 0>e CSffi^Macfc-Safnbefg dvocory. 
tn(ere$itng stuff? 


Couple queens 

1. Are you a/gqesbng (hat we (aloe UacA s loslanony new before gef the docunierits or we aak for 
more documents from C$R8 or t)0(h7 8oU) If you want more dooMMonts from CSF6, would Ihef 
be? I need lo dreft fonguegc but I would want to htt contract (when atoned? Jur»e?) and ai dooimenisr 
that relate lo hts phase m (assumfog i ocairred June). parbcUarly any imebnos wdh fovesfrnent 
hafWonq staff or any downfoad he pol from VVheatiy. the CEO that was forced out Keep m mtnet foat he 
hod confrontatfons with banirers when he walked m. uKluding Quattrone. 

2 How do we know that Mack spoke with Better on Jur>e 29 (1 befow)? Samberg e-matf of 8f30 saying he 
■^>okewi#t Made before. 

3. VVhen <fd Samberg start buying Belter f3 betow)? July Z «ie Monday after Macfr cal 

4. On 5 below, wasM^ persenaly investing in Peqoot? Yes: he was an original invesicr Ifao, when and 

how much? Don't know (otaf. but e-mails m May-AugusI refer to S5 mdiion in or>e fund, plus more $ for 
Seoul How woukf he invest in ihe hottest deals ' Oueefty. but hard to teii much more because e-rnai^s 
cryptic and in code He was investing m ’fresh start * ‘Baby C.* and 'distressed guys * Fresh start was 
some kmd of spf>-otf from lucent And fho hottest frjr>ds7 Ounng time frame, he pd miliHcn ig one 
fund artd wanted to put nyone tn Soout (suspect he was dd) which was on fire. 

6 Do you Interpret the e-n\ati Quoted m 5 Cetow to mean Ihe minimum Investment of %$ nvaion to be waived 
for important industry contacts? Not sore Samberg says more than SlO.000.000 EW Macic then mvesi 
les>$ $5 mirfion In partners? E-maH was not about Mack: h was communication to ZilKha that shows 
SambAs's slate of mmd on July 2, 2001. 

Document frropvrtie* 

Arvm- <>»ry f 

Author: US 
TempiaUt Normal 
Laoe Mved Oy .US 
ftevHSon mimbor; l 

AppIfotJom Hermoft Omcn Word 
Tout odltfnf times 00.00 00 

Cr€Mt*et 2005/07/2/ 06 IS. 00 
Last uv«ds 200S/07/27 04. 15.‘00 
Oompsnr: S£C 
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RBffl'uAauafcSaryj 

IflLBanafipJojss 

*•>« dote !5?B>''Xl<'.SOTl)?*g-»tipes»y<. 


I ihuikw£jsh9«14Kn;«jiKS<>0!ta‘hj>>Knjja),CSFU sceJuBgaH iiat yniCiBW Eu^sliog Maot’.s 



gElaUia£2&]ilL£S£BJ^or.ski){)g.iLnQw.. 


Asa Ihwo:. A s CSHJ-Mss lfcS3nil>Mg.h!^^mwls.UKjl«£ioLilK pit^ iJa fib'-HF Ito.J 
ha.5_Some BSPS and unctra intio;;. F ut n o inhereiH inoomL<fCTcic s. fl'Uui-i learneJfrom CSFB about 


a^wtmiagasslKligirnig.gf Hdlcraggig Araa^EsOtEaiiulis^ ZJslisk • 

siijksjriAJblJ«xjjflJFri!l»>L£vs(ungJuas.29 

1. lui w 29 is aisQ a logicji linio lyr Mick io Isan) jbsMi. Ac.CSEDjLiaisaloixoF iuisauKOi 
feaokiwilaals^iQsNiagUw H!dJsLsssuiialwajriiyai^.’£k‘siuJy.i iSFE-Mi' 

inference, albeit on dtelchv evidence, is that Mjck oommilWd k i CSn > in caflv Jui>?. 


2. SstDfesKlsjaD<iQ3Sib0yifltA“cg55^ A>t hc-ffa^-cooiaiyiog <•’. '■sfsiy.s. c<>Dfirin!>!id*iihs 
»cuBl5iit£'fiwguJd4<'Af('ogh.^3ckwpMl>lIikstxJiavc.coo(imi.s<lJagslupdu<>fiaQIL:HsUsr 
sn.dJK csntiiiuedio (wcc^i/nijcte 

l..yh>iflmmxiipiHiaaini!sauo< fundSoWuMU st94!Ut<^ivisU6 KAQjviuiio£j)sd£e.tods, 
^ianihsrgjyAS w«.ds&Js>o_anaflaa4'2a_a>stwn«ii£«djo,t4£A tip/wni amintsiis 
dKpIy fflskJyiaskjsstAi&i;KEuiaa‘indb2i.asjnu£li lalasiiiblJiMiSsriuUjKxxgLs'AUgb'. 


4_Ma«kr''ifl*cif'w>J«>''s aHA'vvjJ.tegct jii £lu.«4 fv"'liA'KJjn..'!jvpiiJ.Csgii2t'fc»ls..f<!L»t'>5 
8/ZPH»itfru««tAui(iiu!siafflFsatta.'s-t»>i£s?-AakagAhfifls5iftsa^ Maxitoxigb Aatua 


mgacy. As ^amteacRjpglii Jax hsJie&ui «3.dit«.iaJisllsc..“)hs sniiy jMiojsnjHw 

iiPHAtR^SlK! Aldj241glUbEJTyiL)5-i5aWl.»< IK afeyajiS willing to Alike siglUflOW? SJiCSCJieOS 
(biJatco(tefiiAdiisraiJ3//i/'«iir..- 


(Iksb .IM Unn ’iBduitTv conucu’’ appsani more ilw JOW timij j!LPQj?-mAils]. 

liKysaii.Uj:. tbs. a!».>ye_ni3y .also iislp cicptain Lyncli'ssaJUo PjulJiKidsnallx.Xj'ac)! Mb (sed 
Mack on at lea a one Peguol d e al Mac k wrote S,iinhcig on Z'b!02 d ialing . “I to i-e che cked with (.ian' 
L»i£hAD4Ji£t»BfinneLthiufcscEtejttf^ ts aonnginaj ujy«imiinJ’egt»!l.'.’>f3ci; aj«i 

ctt«£atJheSc<and<ieiaiKJ.FichangtC<MUIUS>«in.wliO-isayic4jd[yjlin9tuilllt3tgcofilact.r!Scarch 
md legal c<KHp liance. and Stephen Vo lk, ftg. a fonnec iiiatugi og pattner at law fi rm She amiafi 4 
Sisdln&jyhj wasMiicks A? l)irc,jnd.bs«ainsj:ls«iioanpf£SEk," 


Hoffs 
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ln(.i(fcn!aJb:. Volk K^ientd from Sheaniian & Stcfiiuftin tor ly /iint. sugjic.'iiu't: iJw! thtMack: 
CSFBJfal ,wj£.ia 4 tosJi)!.!llcn, whioJiin lum pigaosJone 2gis g prt‘:sibiliiY wh en M a ck JcanicJ ab oul 
Qii.Tte.lLef. 

Oocxmtsnt Pro|Hnrtl«s 

T«mpl«t>.* Normal 
t«»t Mv«d U$ 

ftevis4<Hi monber; 3 

ApiMlotton: H cro^o<t Oflk« Word 
Total «dfciA9 (V;;OlrOO 

Created: 2005/07/27 06-0;;00 
L«st Mved: 200S/07/27 12:13.00 
CompanytSCC 


Mack S.doc 


ECPIO: Jiajison. £.Qhifl 
S<;tHii^opd3Y. Ju ne 20.200 S 8:25 PM 
lo: Aowrc^.Cia'y i 

SuiasttJKsJEsdUia- t'flQjt?ciingih4ikus wjih tb? CSPllJSiiick-Saaibiu-JJisca:, 


_Cai_5tartiQs.i2Jbu]kjN}i)t tbs c«s£ during uiy xi<jawi!dU!i«iUL 


Oocument Ftopertim 

rme: Fnjtn Hanson, Robert 
Autlior: US 
Template: Normal 
La«t saved by; US 
Revision ntmtlMr: l 

Appileatlon: Hiemsoft Ottco Word 
Total editing dma: 00 00:00 

Created: 2005/^7/27 06-23;00 
Ust saved: 200S/07/2 7 06 23:00 
ConHpany; SEC 
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Mack 8.doc 


ft wn; Aqtam ;. (isry J. 

Zis.UH»c>aJBat!at 

aftita3.6<pac>ffning CSEBj^blSSH forMii^.Caryil' 
AiWilififlu-Nsttaji SaoifeeritMesi; .5ECfei<i5i3s<l«Tjiiu X«“ieiU's> 


CFSB. JiaLSfiiiiW*. Macti etmijli no is 
Q2a:jgn<aQt»k’<^ 


J.s.nflw 7® 


a. (Ml slccttoitic nMl (0 7nbn J Mack TMac tT. tiroia Jum; 1. 2001. SllC>ij!j!tlJttl3LiL2fi<M. fcoiB My 
axsoL /jffisstaLtoipiojttfjif.Baiufli C3piliilJ!fcn?»®ai! C“£CM!;)l 


SfawW w*-JwaisLk<>a4oeiu.<JirtTaLaK(^ vjildtfpfliiiys sojKlKsMlsa. JJwisJaMfcmaiJ 
aJJre ss Mack uic d iusi {KfcrtlK jainfil CiTR. ^ki'ch mftias wc.majLwjut CSER srnujls ia.M!ifa2m 
(bb (<7JA .<^cond request <o Bob to Broadrn t'SFU 5iibporni| 

DoaM»»e«)t Prop«rttes 

Author: US 

Noftnti 

CMK br< ^ 

RckAskM ttumbor: i 

ApplloVont M»cfow<t Word 
Total •dftfttg t(m«: 00. 03. 00 

Craatad; ?00S,'07/?7 OSrr8;00 
UutMMd: rOOS/O^Z-’T 06:31:00 
Comaanr: SCC 


Mack 7.doc 
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Ets«nLti3f^^Qbeit 

Scwt; Wednesday. Ju ne 2^2005 

ISnMMire..GmJ 

SuWee; RE;j59Qd. qy^qaisstefxjay. 

Go od - that helps. 


From; Ag uirre, Gary 
SflobJilfedQesday. June. 22^2001 
THJilaiKQO^ eoMrf 
Si*|9<*!-Sqs<i «iMeP-ye5tfi«»ay 

j.Biiss«t itts JdislUBM Simauo geavoLfadhgiapastiJisf-VJ^Wl m 7 / 17 UiaJ^tiil>£magnih.faelbio 
sxJhijky Sambcjg staited b uying U-' a nd GE isw c-m >il.s tctwecft SauitK K and Pooitoi M a Attin j 
bfisdJ;;Iss^.S3ni^£ui^i!.d]ff4QLO£Aaiti£.)nlu$a£ci. 

T£L. 

Oaocy.. SriIiIP.5sjMsit MMis! iiu iIt;T4L 

FROM. 

Aaiag^ti 

DAIEiJ5ZD/2ML 


llsjLlitseJl! CiWlS i!LK4iL we l<'PJ'<n OH.6'1? 

O n'itin al Messjtc— - 

fffimXloDcxJitiEila 
SatLSuoOai.May 13,200) SJ) PM 
lOtjSam&fe&Arl 
§«bj!fSJ;EI; 

S!fffii.wilL«aU binisu.'iLS'jlJ «kaiiuLjiisi«l.iy 2 i!Cu.(lajimwJJifitoa»a.coiiioia.c!B &loiJ21Z 
ami... wiiat do you ihipk? 


■TTrtifwinal Message-— 

Vmi:JSamfisrf.,/\p 

S!mL.My«,MnjLLl,iiJSll.2J.LJQM 
IfijCIaaoy, Sbeil.i.OLoiuoi.MitkiUnt UfaslJ. 

i olm /mcA wautd like to p tit tfi/im into pamieri at ihe I s» availahle openiag. he'd »bo like lo out mom S 
intSJeouU iftiiai's po.ssib|e. and would ti ke a reca p of wlvu he his w))eie you wanl.I«j;4U hirq'' 

0«cuiv»«rtt ^pt<-Uet 

Till#; From; Rot»ert 

AuttMH-; US 
TeropUt#: Noenaal 
Ipst §9^ by; US 
ftevlsion number: ) 

Apptlcalton: MKro^rfl CYflC# Wonj 
Total odWng time; 00-^i (V) 

aeatoil: 200S/07/2/ 06:25 00 
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last tav«d: 20O$/O7.':/t)6 Z0.(jQ 

Co<t*|>«nv: see 


Mack 10.doc 

Mmi Ao u^re. Gttv }. 

fftWRi, Juwtfay. June 28. 20Q5 5i4fi AU 
»ilte!sonJ5t*m 
PC KrMlmatL Mari' 1; R*e«n^(k 
{Md«tLS-lldSr..Oiwast« sod j^opsfiOjertit^Es 


lliis memo suinmar bjs ihe pn>piL<it«l ■«ai-;xc£if.Adt:aiKjn.? Jhe imcstii!JtiQiLfl£llv:jGtI.in; 

inycaisaUafl* HwvtfltiMc SviMshti t«4dio« how-V’SJnigbi y vaucj; Jfe«- ift v<stijwiion of o ther SRQ 
rt&iTSli-&A^£ti<£-InfiJOT3iiQp .an<iJJlM<_Cfia^£j(j«£m3)_a3 w;lUKj}i<r. dBosnUdsaiJflMMiLsrf 
oiiio; !03i<teJr3<J.i!Ui acjiviu . _ 

l«sam<‘-iBa2i4v:«.ttSKW£4.ateinpJ sumi ru;izc:i Sa/n t xre's it s cimonv oo wiiy he tradcji 
ULtfliandiiEJl<ajt3>riaoaiQa_cOiis iffjr-'KlingJai-liS ciisJi.yiitx ao4 beJaiiwfle^uGB^^l. ws 
tt«£4joir!iia!DJl<lLibc JkvItpaUi.thffi ‘vhjch ihiLinaKtkLQ2ja«Hi«-iot«maijoatMND-fl(^^ to 
Siunbetg' Piopo'ed below, .if £ Qvs av£flucsj6)tisi4hliitiLingjlvu_pa!jL. 


I .(CSF3,. ^Jmsn.S'!^lo.-J^ 
ihiieim, Ishma phrf crjheti!\opdn':ipitk.(G£ amUHtJ-. 


I disouis the**' jipssiblc bp_so«icesjaiLs££n'ijntflidvc.givca whai w.koQKtwji'. of ntobahilitv. 


WnLVS. bfil«..MerrtU ..l.ypcli. awJ UlmJBl. ytiji'S J» 

•vitow i>f ng >kBnhrreJft-£<way^ h.-ivjnK.api: oopiitbc wilkliiLiksouldiiot 

deiflifif W HP cmpIoYces involved in the oequijition. Mcnrili wa; ccmsuIleJ bv l-uii H.mk 
lOT-srfy. aai arl&ofnji83.ia,.Y£i(£rdfly. M.fnilLpfe<iua4 doswosttls 

jurswnliiJ.ouiLSubpoai# oa a .CP wiU.ieiivw wU-n Ukv Imve boen posl eJ t«i loonnec t, 

its w if jon^ iflg spoken 

vent to MciriU from Ju ly 1 200 1. ihtuugh Juin : 3Q. 2002 (apptoxmaieix iid million) The 
ius2flfllsigksjasliaKJhaLl«ltnian. wiMi ta<Lipvc.5tii>eiTt baukipg, ues y ith Ifeller. did n oi Jsssaiix 
nval>TCyiaiJ*jaJsfaaLihsLaiiQswjK«niMLeiliIi£.a£qHi!aiii>iLJnJaie,iily.AfiEU^Lhjy(-;_i)oL^£! 
snsdasuiRKna oa Wmun . . 


JE-M.um.aa imp on >ialc{L35A«wjoaoi4-!!ji-k..tonsiait£5LwitjLFuij.fcM^ to.op0 

!o>yE.vcr. Saait^’m (cstilk<UkJaKW-jtSL.ont-oPLUK-iIL>lompn..acduisitl^ teanj. iLMomaals 
rum«>i nfTO tt that ihclc Bai£_Dg-miflils between MQmja!i-jfli,P.fiiuaC/yttfii<waliy.^aafc£rg 
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SiSittlis4Jwl JicjlPfs.Oi’i.KcallaflypBe having any wavls >¥ilhjmy9I».ftanL./P- Mojgoji m 
2SifL li>jho!cS..'yK 

Op anolha- np«ch as a lip st nirec b (;E Samherg knows tw o gicinbcfs o f Uk GE acqaisitfen 
KmJclw Mycrs.atKliv<iw#laf!g;me PAisidc_<!ir«tQr 

bfJascaluinsmLSaaibcrg in_2^K^LJJto^ {onaii suggcsis tha« Laiig.oflejncLSaab£f£ mcUni.'osao' 
2PaLSjmb£i& teaifieJJjc %as, qgt cgt<ua J>p luKw.LiMSQas; in 2()(j| ,_Hu wgyM. to Kyuroogv 
tggadiae Lflogoflg ».3i a linJg itiypidgta.(RT. il p TL l_2!i:a.iLL_U)._Sonit}et£ te. ajowd) 
aCBnaar fdaliia3ahipjiri(kJeluLNt>etj.XEa Asset. MaiMKtiafnJJiJaicy. (>.acL<y .liK.Iai? 

jfiwds.bsflauiKiJl games «iilLMyrD M>fiiLLa^«l .$mhrg if hecvsf discus scJ _<il; 
tewiswiihMy^fSiiQ J»fiSsLeaaKsJjuf3!s)nd«sJ^ dsLypUiutiu). by.JU£U5s.liiEJ»isii>oses?'" 

lkM!£«Uii2EYihBwaI<igy_iHlifi.«fs.thaLb<i<h .Alvtcs..aji<t.lflng(ip.c,iiid. not le arn a b>->m th e OF 
acqiUsiJtelUS'ti! juaJ»fnrc it ,H'8S_eon<JMB!:«l b 11 » aco utaCY watTJilh- with the 

duPOos: Quysakos— t ho GE VP lltat wen t to. pr ison as a tipster o n OE-HF— was not even 
tactKioiKd'ui fits GE tkaaplaiHJo she NYSE J havo.Mk«I.Q£, tsj>K^'ntf<j_by. Wil mer-Qiricr. to 
afi!Iflit«ins»SaaUri{Sfi,<iiI0i»jQyH£tt(^ Oivaalco s oniiasion. 

■'n>g.8eggalJuchgt wobahJlitY of tite tip Vr^oolj he Mofnaa Stnilcy tM S). which c ansultcsi with 
GE. ibc psig. leaaas Jiia. MS jsJ’stmors.frinie .broJiCT._ Sarobstg rjttisisLpfl abs>ut ton oan tes of 
l!uglKT. < ! Chd aa.blSj>C?pja.bs_b)eWJQ 2()QL Ihonph ho dc piod knowin g any of the individuais on the 

More Imromnilv. there Is the Mack cstaigdioft TTte roh Ls~ 






< vHR 1 1 A* y\iU.*Jly « * M'-#* t P.; * 


tvilfa him to CSFB. imnlvinp the depih of his Lclatiotisbips.ycjiJiJ^.baflkers that Hiight.Jiav£_tlKfWB 

flbptrt GB-Bf Jt laiedbcsaipt public jb3tjjK-Lejyjivi.cooJr3£!H,iJ.pf»!biH!i4?iUiJ .Ma ck’s sevunme e 
aSKOOic-Qtpnxludi ng Mm Aom liiriot awav MS staff. YesterJav. we n:ce^s^s^ a nacket of Sambeeg- 
MS :«-mail5 .finin M S for ti >e pe gnj bef ore M3c!LJefl_MS.-Xb£-OieK inlsifsbiig .e-mail s wiiuld b e 
lliiiSSLallfidto.lsli aoialisr MS learned .about OE. *1^011 have not a.s vet arrive d. I doubt w e wil) find 
aoyjhingjifcs aJpJttgyiSjBnd him bsiog .chummy «dih,spmeboJy 'sho kaojs’gtspju GE-HF . 

T he top sp ot goes to CSFB. which consulted nilb Hi’, fef KASOitJcm kDb'y. Piis.Wu.Mjji’ 
c<iU(S}.ch5iu;«jf iU"TS>Lj»Llhm.MackJiad.lhi signifKjnL£01itj;ts^CiF^UUlil.dfls.rI>iJij^ 
ygu laigw. weJKiy£.atiroetia{d eupmitmiwtians i>et!*e?n.MatLan<LP£iiyo.i/tQ.ni JymsJ. 2fi!lLuntil 
iuoeJflIH.. wlienJie Jsfl.CSFB^My.yjsHyJt to jts dtQuld.biaadin liis.5ubpQSMJo .attain (liall 
commu nicalions betw een Mack (we 02“ liayc.hisjt-m?il.8!W{£S5 iast ish’Is' ti e started with CSKR i 
an d CSFB &i.lhs.t>^iBQn.tbE. beftire.he began with CSFB nnd (21 all doernno ats relating t o Ms 
phasfi-in-K CEQ gtJSFB.gen?tau4.4!'nflgiune.a/iOily_iMi.Eunh£i. JjbinL w£ji£sdJlft.iake 
Mxk’UgcitBW and dti»ly_pmLtiQ3eB_yvlKtbgLl>ejsilLadtm(.!^^^^ be kaew about th.«_0EafF 
scnuta^nittmeay ajurcs. Obviously, ho could Mive learned this at either CSFB o r NfS. Since 
G£BFJriliijsi2uljLl^WJisea<KHnmmii{atC!Lto^ Ihs lefivlaLCOUtsejaf kisintss.iis'tH-.CSfii 
snlthus thu3lp.a£lKLweulsLhiutm2renilyinv<!|v«Lbejiucht astMlly tdl us i( siiisjKcwresl. ITtfiis 
yayJhctipjaiLihgJiUEaiuaywuId-bc.'vhen: the closst.lo /yoe lipt the raonjiiig-of.iujy. 2._ti{ 
was ihc Upsta.^As.dtKmysetJ.m my^a monui jlease k eep in mind itot 

iiaUlly_£ifCUle!Li Iwvs.askfiSllQnitoijroy to get BOAAIontgomeo ’suadingjiclieUlOf iui>.2.sa 
lif.sao ifetenuiop wbohicjhe .tode.wai^t in ji the ocsDiog.o.' JuriDg.lhe day. li it was put in 
luring, (he .dayLilsc.lip. eouJdJuve.co.mc .jn the mpmipg of July. 2,jf by afOLcJuuse thai.is.vrlj 53 i 

It-'.s. ai» iina.’ri-mL'iliethtthlackJjadJus OE31Fiuli>aija!i!2n cefreshcdjuriiig lulv 2001 On 
v43L2.J>i»nbeiB..foi.sonie,rcxsf>n, oiJy tried to buy.I.lOQP.'hafc.y.oJJlF JbEjK>JLi,i.iy^ he direc.lcd 
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tih trailer lo purclase 4S5JOO stareiLOt HF IsaniistiSaKn tsis Jyjj; ?iUjJ<l_aaJjli5 

M MiKk laytlikMQiPW’isui rdksbsjJ jjitJ'iilinKl 



fiao<Jis>4te5^ 

l^rc^iiKtiifnnf QtUHticMl t-nmUt,. 


gCB?aii9«. .UKcawig? Ba?gjbUiti^. Jirs<^ PwpoU&MlilLpg gaiviaifaiQMi nwaibcj qCs: 
nBi); so d iosttnl PK?asi;5 fMcrivjJfgs Jti icgxJGttgjlrankiaogpgstiav^ ibatJtyre «« i w g - 
jCiilsJa-ff -fc'® SvB%3siorJlB4»4ri24-fl£.4piUJLS.JCP)* Jlvo.ugh.My iJ. ^OOL.^msM liie 

withheld g-niiUls » n4 IMs. I do » Qto th at ik-oi are icvCTj i l e- niails Ui from Pegtiot 's Gotie ral 
£ioUB£dLiUb£j:njk»l Mk .tp “inves tment deoLii oai.” 


. anifitofci'Jy Jhs oiiiyjiyltSJjc.oQSjCoriiJEflUF. iu!KJaslcs»Lt4P£.s 
Tbete SIS feciys^ . thS-Afldot t»J’e4^Jli!:.JWsy!Qg..GJces, Ihe.d.^O'aged.lapcs. ?tjd the aoa-^ShrWge 
Sfrya.l^£S.lrvia£_£QlkdLJttdiJVQLiMi£hL^ b een hired for the task of em-ertaininy whal 
itapfxaigd m iht auisiti&Japff^''»tahug-jflXialic(Jhifl:i<»^wto-j<-mr.ttf.'ff,..m^ w«t 

wuKviofl uw «^4ils from the damaged Uipe* . I see PoUad i-Storth as PCM's P foteclive wall si 
integrihr aro tad the ljpe». .Shame on anyo ne w ho suggests pQlly4 Sl<vch is not getting to Jh; 
hfl{fei£c04i*myi>£ taanbtfc IJiiys.wdVfaAushixSlf^ili'gsJilita^^ 

digBSQas3j<!ai^^4itf€.agiyer ypca and ggLftjqtbLfenaJjnY-Stnitl>..ybidylidji^ 

Oiy tjues lioas. e.g . which Pequot employee had nosNe-aioii of the Tccentlv disco vere d non-exchane e 
serr'er tape from which e-inaifs wi:re ret rieved. I Jhuik Aydccy Jliti lire best nfi> l l wo rlds rj ght now 
regfudiag_tliuaK.ilic3LM!fgories of. tapes; hKJPoIloek SlQKli wall of integrity .and. ins..tail?ility. !si 
pKSS.fl 

StaQA.(iL£ai£Qd£JlRyjiB2piyj!ecrea<all’.«ivoL 


Iis.<ixeM>>ibvK<ii;<yflivingjh£.ba£(ci 5 u.iU)es.inay. he.anphstt icujin.iif jutsiee casa- Hpiv 
joiLYlisa»jlLdil2in£.plJteJjr£i gtLdimae5d'LH‘,>>y.did.some get losf’. If I ijaw to lahejliiioit 
‘vuteiiuome cuidajioeaLiiLa yejy higiot. 


w eek to mv wq uest from legal anthorilica supporting Pegiioi’s ajjertion of priyilcgi 




So far, outside ot Sambeni. Peonol e- niails/documcnis indicate only one oiber J’eaitol 
nutoEE-tocrs.M>illnn&AbsaULthtOE/OT-JPjfcs^ Pacjieyv.Qa.My .1 U 20fiU •Saivttera 'viois 
>«tlsj. "^'hene are. we on HFC!J>ortley.sf.«i_&>ails!rg'f chief tiaderin.My 2O0J^5afflt>5JS.<kal! 

I itecily with bim t md often n ave him directio ns to nukcijsglei^jllsjiustic. jjjsjy.t suggSJiJliaUliLs 
vjs doaajpn HE Danloy posted die HF trades and the GEtrades is Ujf hapdwriuai Pe q t iot trade 
iateL- 


Djidte)Laffls.ilSQjaJ[n«rTK.diijo; when SanfesigjaBdpdJnfcna-'Siaa^ 



jaailsLSJfi£S5Ubai.U8Qljy, &ai!J£JE!5 csnJjdaijte an inyestroent dstetsions and otbei mattce.^ 


Pequai‘i.£inpi2JiUSPtJj£t iodicaKs iha' Jfiriki; sunted vysjikjyijhEsauoi la l,y?i and never 
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Isfl JUsjs TOL?c<mf aic Ihr L' bwf TraJir at MS teia .<iiiJiiaLI>9aky-ld).0 Wiik wi/sJ 
fim) J’wpifilJtmlJi'si. .'£ij 2 i£S'--i£c<j!K!l- sfflejimeuaJQQiia JusjaintnJ .iiasiiim<is fl-ltowang 

WrfifitQf ji£H ftsagoB!wi_was !a.p^.us-iiiK. gt 4 ugt^J 5 gi£’«K»t_ih.a( aya lalumts aK>u; 

Saipbof g's tru 5 t in QjcJi 0 ’..J£joy..infrimiaaJiag <;-« ails exiai. 1 susp ect they would he betwcgii 
4n<U2af.tlejL 

LthiBk-S!« slisaiMissuc a !iabj!i>£M-fcr.Mj:-muJii 2 JudlroQil 280 ley.(^ 2£KiL to.ib? 

ptfSEiikjs -fflEJmvfi-'yjiib 34j,’ih?(.Peuasii.<tuplias'5^ W!tihswIdJl5Q.mioJlit!QiLp/jlis. KMWKiBi 
liiL. 

Jk.Ihiifmi^zmmkJif^a!idifrz’s.i£ini^.dieiatJbm.MiiiiiLiyJOi>j_ 

Aaj'flu Jkjiow. Naflfj-Jji: bscn »'orki/igjia«oli£yijK!=ailslKsUhitji'<i!><ksAsxfda3aiU to 
acifiKiiE.San^)<a^ iasiudios. thoat Jo^fco m <x iixniioo mt Mack, I < tlso cooiainn info And 
iofalfifflJjK OE't i F ^ gflid<>&ig. R<levaQLii»u_&>®j)hi»?.i2£Sr.4£j»ndjaeditj^ 
ai»jaw> as it arrivWv. I^s ■B»g?aK. .«B«iaUy wi0> inpu t from CSF B sri^S. rsgustogJsiiKL jcaqld 
bfiEsancJidsaDJC^ifierapi!^^ mUi ofUi eiip. 

^1. “as.j&Jwftuleoi year a( P e<ptQ(. Map v people kft w nh Dan B< ofaitt to form y^ Jor. 
■OtteaiiimBb: left Same appear (q hayt heen firtd . Etic and f have fregnenilv discussed gu^ifning 
fflllBW .PtdMoLgnpIgygft}. Of covgs«?. Ihc closet th ey were in Sambeqj in June or J>ilv 2 001. the 
bgtt«JJac otiyifi®.caaJiiiat£.is_!y«ody Chicosi-v S.«nbcrz' i ^cccjuiy in Jmic ai\d MyoS 2001. She 
M.tajuM.-QilS 2 !sr JiJOJ ..iyhiclutiians.shc <i<M>i<lhaia goiie t o Aitdor. A mon y oilier thingaL sh e kepi 
liis jl 4 iixi almdaL. Tli<-is.i s » dilemma her* Jf .va.£aU JtaooiiJPsftsfQLsjiiclfiyscs. ibfy ialk 
bfcius 4 \^t Jlt<Lfi<a>fidaaiali}y .asf«?iii£nis.(li£);. 5 )tjast iLwt-^.ihsirjcstini'inx.. d>e^ juay e«! 
‘!ia»:aaai Mg:!.hifn,cdJFiaaLigltctio.ni.bef ofe tfaev ic 5 tifY 
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Mack 9.doc 

SstiCiHSa^^'S.V. 2PQ5 7^12 #1 
liK tutsan. RobsiJ 
Ce Kreftnvin . MartJ.: Bfiietn. Eftc 


Tliii nwnio suiiiwariTCT the widenct. esf'ei'ialh' Sim kfrf ’s awn iestfrm>nv. aiggeauig Uai he 
aited.po canCdpQrial ipfocroatiua in maki/ ig his tr^jin i; de gisions pa_ OB. jinAJK^ 'Oui .aKOja 
s upp kmciil$ bul dot;- nol repeat fee infun nario n cona ined in iba Excel sptc.-ofafac<f( ilij t chroff icks iht 
events Iffadiny up tn t ire public aiinoinwf nicnl of Ihe GE -HF .K Xtuisirion. 

A> Sambet f's wanted to hyp mor e }fF <mi short mBf f GC 

Qd July 3fl^20OL OctHrral Clectrio anwHuicod its acquisition Cf HcDct Hnanvial nff"! at 
aiztaaximaldy a Sa jiMjaai_j!KtuttutL n iia last iradimt prii.it. Fro m l4!bLLSiC!''.ygIiJu.l>i2i.2Q9L 
_Saa>!)S.tSIR«<:ha5®!J .lJ4?20OjlJaf« of Helkt fot apt uviusopn'cc o f S4.1.g39.784.43. His ptofii on HF, 

SotnhBg-WianktLiO-buy iiiitufivanif)JtrunLbtat>^urfl{F..tkdpgJiily 700L {>«tli£ularlxJwiD& ifte 
w«kJsrfoisjflKj«bluLamiaui!a£ii>«n?: On fuiy J. jjje fusLiJay bc_di»iotf<l in ECM. fKiJiredwLlhc 
P«fiteiStJ2iJI00ji{ia«i;^.onb:^ lOCL OOO sbar es were filled. The total iradiny volume » ii tfijt day wa s 
JSMfiQ .shacK^On J«liLl0..2Wl^amby8_Jii««<>!tiii .PCM jKder .i04jyxEtiij£_155Jl)Pjhar!a.^aak 
100..QQD .shaKS. AffKJilkiJ, JodiiUJ voliune was 375.600 shares. On Juiv 1 1 . Sambetf ’s order was foe 
.UfiJQft sjjatesi onty_56.590 Shakos, wsftfjiijs), vioiinif Jhaf dBLWKJ 5S2fl2ssb»(3 JPwwgite 
My 23»-20OL .Ibt-Wi'k bs;fotcJhe ouMic )»iin<Hinctmt.nt. Samben: Jirevied h is la.t<ler> to purchase 
^S<LM.otUylanjay.ii^jflO^Tua?v! a .y.J^23,^0(W,?( ' M«Q'LWgintaja;. M.l^siia£.v"t on TJuuj^. 
aod..243.9W..on Fji<Jay,,.His nadfr j>urc.fiasf.<i anii Jil0O<liiiLllondiU'. JLUfiBija.Iiksd»y..lilQa^ oo 
»'nlnss(My^20,()ua.ott.IMD4»ji. aid IQiiiHLskces oaJfridax-QjLJitly-4!LJflfll.jli«_slM of Uk 
auft?un«iug>i.Jiaate8JL»La auufiae-oidg fa .ptiM’.wo 21?.'>iXl..stoflai.IjkxJi>aij!ay^jtfi^^ 
atwMnjKknieijj. be wM tiis.«m<(£ Mdiogjjif I .l4?J!}(L5l?atsi,. 


ncoounssinsnlof If »0 OoJuly 25, he ditecicl Jiis t rader IQ sbon sell 766 .600 stiafejflf.QUJj 

.wg?-My gKaiie<LQaJubL24,.ii£ direct ed his Indef to 5ljptt_j£lJ «l>MitioiL285,.20Q_5JiaBSi!f OE 
0llijr.£fi,9.(MLw.tTEJ!XKsa<l Oaidly 27. Sambete instructed hit trader to short sell an adddional 38.5.500 
shares of GK : only 2Q.QQ0 were ecect ited. 

Thejxjintiuhis, Saiiii>cit.rislied,580.oy(i.op<j_of POft asscfeJatluntingJsL.s'phis.ricaisjj msitufienal 
ia'iSEfaa He '.vaai<;d..fa liskjnuch inore.,nu5 soujGaj.faaiJis hacLngaflidiaatv c onfidcace iu PCM 's 
twe arch In OE and HF or t hat lot some other reason bs_bdk.yeil.Iff lipticsjyauJdjjajiELJJtAiiBls 
wodU fell Thi.c m«ii2 next tatots a look at PCM's research on Njii i sides Samb erg's Gf-HF het. 

$)_S«mberg's eiPl<m^t_Hi,yAe hamht.HfU';r eUumsitU lUflisJselsjxiiMi- . 

0.. .Saiiibern tegurjiiaied inhittnaiion dunog (lei tcvda!OBXi'’bxJiiLPUKl\a5s.4 HF.that.vyasspesiQ 

hiinjiy hisanoiiBK. 


2Sof35 



782 


0. _ Sambcr^ iJgitiifi fs six reaso as ho purehafed HF'a stock: (U.ciadit cUn)3l«JhaLL'.'iiJaljii 

20ftJL'£4sJ9vpta!2lti2r. IWu GlJff ’sjs&ojig-fiuaoEtil-iugtfcl; dLsBsgjUitiQo. tha* HJ*' 
agsiMiatinvulvyd isia cflnsolislaijuoLU)- Mal>s^siK(H>ta.<ksail?t j Ifac ftlttatUKPSipj 
(lic_m*.frao£lii».l>J iiie glajlvtjaiflrmns^^lULvs-i^ti^.tJQiai^M Ift) 

'in alvas' rcp om ihat nr w.w yfQsvic^ ji tai j>»jcaf<l(o-i;ott!iau<JlBl 

gsjwlhiSI.iLp 62J.2 - p.^ m 

1. ^ch daw Doio l was Jescribcd in Ihc mal cnali u> Samtog^JlK_igmJSsLdjfiIlb; 

bsJpwteKanfediSlI]. 

Mas2P-ts;pprLto.Sambtm.d«inpt ag 

mg^.mQmbL<i6irJi£jmr£lbaf<i.lI£L 

3,_S«n!>erE £l»itusiic SSJ* AU •W.aJiilS.ESPflfSjn My. 2!lK'lJike thsiyjs his a ttomew showed 
fii>i>(ussil ns sychpipais. No isibtrc.o him (itope iath!L£C.M-PK<iM^<m. 
tcssmiony oq UiC/giSaJ 5l.!aivnia himbYhisattoniev? : 

Q_ Have you so en thta tep ott m any e ma il dated (Miore Juft 30. ?0Q 1 •> 

A I iSon'l recaB s eeJfKi g _ 

— - A I have a hlab regard k x (hum as pe o^^ I d W have a.hShjPMBliaf A!5<£!a Ws# 

VBQfts l!!i!®K!e myssiffisoi. 0eg5»gP£- 

Q llw ouMhave'tie envfltvunusua l lcxvqulo trtvonasen side rspajJ^afauMiLoflUJo 
mald haan Investnwnl djsgsio.ny. 

-^73 — —A— HWodoUvr B>a<4>.(rue 

<?_ In (<Ki .iJDl fl IA 19 , sy.. lhat you doot thinh gwy'ie wodh a dam n? 

._ A -iQ jsanefal. 1 .doni Ifiinlt tbetf [ifisrts at envo rth ada om The peoola ca p be. bol nol the 
fegods 

Q, , RkiM An d you 've made (hai sialement pudlicJv . ha ve voo no(? 

A_Lhave. 

. _ Q Solhisis - Exhi()inaAitsellsid»f» 6«aith IS il not. sjr7 
_ A Sme IS 

Q £>acth ¥>tia< you said isn'l worth a d ainn Xo'Tem?, 

_A , YdujNg^ 

Q 5q IS < Mir tosay giai.ihe.resajsiiijaBiMaLji July ZfiPlaPsvLHefiec-Efian^aisa 

wasnj_*p (55 a. damn? 

6 1 rea^ do nt know what l saw 


L-&B»bcrg f< 2 iisulie(i wub no 


0. Sanikrg sW. asA<^uimniuiicii!£. wijh_3ny<JDe aLB^;M.i«foreJ!ttyins. HF, iRTJ^p-.2!lJ!iJ. 

L_Noj>o?.a5SU!al Sanrbu^&ianukuieJhcil£imiiiiifi.c|dcisjpii5jii ftily^£!!H.Samijsttia8<1.« 
A <l<3tisi!3ajwi. iP..sc<:kJbe.liPl|L.of.aay of tht 250 ucpple who wotked aLBvM-in 
CiaH»££l'flayatyiiu.5fcsisipnfe^^ i jlU?JL.14:21L 
San>t> 5 fg fiauipenU usi disg-usasais ‘vith anyoiiijl.£Ct>lJ 5 gairsJipgJiis detision to puf chase 
HFCK.LJLp.,2JLpli.l^-ia 

2 Ssmberg has ijQ.T«:<!)le<a!jo Qj. 5 P£jikuUL.'alll.ajiiJ>n<: yniploycd rv itli HI- before nuking 
itK dcvi sion td p wvhast »F (FT I. p JJ). 

.no <iiK«ssiflivs_with m. fmjocialsecyjfdsiiiinjLPr brokerag e linns o r 
consult^ be fore makin g hl.s deci>i«>ii t*L.i«'’es}jo HF,tRXJ.£riLJ.21rn ?H ^jL 

i- Safllb«.tg.ds!£j.wLK<all. spsakuig ro jay. an-iivsl -aboijr Hf when he was pur diasing the 
s*.xkiRO{.pJi.'!.t.234L^iy (iL 

6c.Samj2erg .to.iifitissMl.sRwkmg wiJli«y.QJKJibi.ui J.IF b£forc.or.ditriflg thcps’jiadshs 
pedosUw piifciusoJ iJ tiyill. p*i$^l_U-i2l 

7. AIJ t he above is ijKOfjsistenijttitli pattcin.s.acpaigaj inJiMdoctwiepts felajiagJflJTading 
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ilCTis(oi>s on other ?iock 5;- (See PCM -due liil itepcc^' sscUiULbclas’,! 

2, NttPCM do-aaBv'nfci were senerated wKco SMnbatpuBiftK.4 HLsasecucKliLhlalSfi. 

(LJiiiHibejaJBiuauiiped no hmaJ.copjf or ekiiroaic, flics re|aiing_io Jtjs^dcc.isiQiiJitlaodHOE 
(KT.liLfiSJi U-l£L 

1 Jjii..flac.Et{B.«ed Sliy.JiJsi re^vding Saaiheffi's decision (o .tra<tejo.HEiRTJU! 2a.L24 

2 S.Tmtwit cwili) aoi idgaiifc.am jiMya JS»M1-Jliat_h« .gijjmsL (a. hay? -tad MoicJiis 
ito.isioo tojay HF in July 2 001 I RT I p. 7g. B I?,-22XIMy4Jajwdeiaiaad-»jiy.!>M>b>xg 
would iflJ'S«kL-’'cuf_ 3 niiJ>-'it tcpoft iKo audg. according lo hiin. •'H nalysts* renotls aren't 
worth a dam." 

3. alsn feffl&sd 3LfliejE!iaidjifiaiMtJljaLtejfo«3 nsa.te£»fl.s!*jfis,i^^ 
BSarttefiire sajlurjngJlie time tie was ptgehagiiiyiff’s stock (Rt n. p. m. 1. 7-13). 

4. £L>tprod!K«d.onixJm4ft:jini£n(s_nd4(iflKJ<jSaD)l>?rB'S-d^isis>*' (ppurstia^BEsoek 

QiK_HjmjytailJl?kdJ.^ ll..2!i01^v«i_Sinii!gsaojiis_£hyLlmdaj4[iaLstii£s 

'latere are wf onHTTJIitsicrradiisIifijiULtmaU atoJbe In lv 30 

SnuopnQejnefli ofJhsLaeasusilioD- ll SpnttitePoly the (bllovviny sy mbols: ;) ■.) i J 
-ISwaticig can recall no other e- nuils iRT 1 p. 108 II. 23-25 ). 

S..&Mni)Hg to go gcplkctiaLel'seeine aw-neaspape^jirticies afcMiJEbeforeJ'tiyiDgllis 
te£JURTI.E._72)., 






deCJSlOOiSO other slocksJAlsi^ei^iM^ljMSdibewcri; svetifin ladflwj. 

l._StmibagiMi«).liou>S.wsjkiin llLbcfare p.utcbasinglM nnllion of its s tock-. 

IL SitBlfcsat did j)£>t. closely, fgflow- IIT " i n the wsy people .fellow stocics h efow it was 
^virelia^ tKLLpJil . 

duo-lo, tow (bill 1 h'td been doing this for tn-mv veant and recoiaiizcd these 
iXKXwttinities whe n they come no" I' RT 1 . p 741 
Z -SamtefsLsdJeasfeo-fe ptiidiAse H£.in inly 21)iiijHiLfesf4iuig_to.do with Heller <RT Lji 
2i:7iL".J?plheL^iUiy5 sjSDtluteJSLdo.with,^^ chuge I had, «lu.eh ji'.dSJlLDWnage afl 
■mpgrtaol pi«e_flt pt<a>ey ferxIitntsiiRTLj? 75X 
I- AlUhs ■abo.ve.is.incoastsleat with patterns arexirent in PCM docu ments rflsliog teP.s4)Dg 
<kcisi<ifls.oa otter stocks . Also, see P£lit.“d!itAli£.exic 5 ’' seciion.teltiaL 

UiF wasjBOl iaan jndtisjjyLShiiLEegtisiLeaysred iu,20<!J_ 

0. PC. M and ili_l.!aK_yroup. .svhichJ>aiiihsig_Biaiuse<l>. fsicilSfd on technology, medb i. 

l£jsioqijndJi«a!t!ic»[s.ici Js!ly_2t7()URT-I.p,_59-SJ).. 

1 t_HEwasiii lJi!trfuiaas:iidjicryi£Ss.tndusjy'r,(Rr 1. p 75-7 61 

L-SaoflsHgJtOuld twt recall pua-hasiu e securities in tliis mdttstcy. before July 200! (RI Jjj. 
7d.l L t2-l)i) 

i*. i’lihlbadjio.one wltq.spetiahre'l.ittJiqaaciaf sifidts jyteaSwnbcfg isjsighiJUEtW I.p. 
liiTlS). 

QJSdlukfltSiHlUJlfftljafAplaniilionj^hy.Hf. Aegaap iSimiOUm xhprt stoc k five days b<’for ^ 
liamilif o/tnounceiHialGli_H’0iiuxmgJ{F. . 

Ibtt'.^MJrwsiopl^ 


I Q N ow, two moo!fei.lafer. .almost two months later. 

_ i Itete is a .sli2(ttiy.y2i|,.5ir,j!jl 7yly 23.2001 jlUhc aatOitnt. 


27 of .tS 



784 


_ _ , 3 -JiLliMOO f h«es aisia «rJi3 oaUiatL. 

4-.. ... OQ^(i^«i!utjirUlj»3a?h>?»Hn«SarabJu:giiEtr94f tkasii 

3 A ■ } ik» 

... . . .,<! Q Now, can you tell us the r easom lk» yo u felt that 

S .-A- 

9. _ O Du Y<Hi recall wfatlfc^r vou wyc reiving on uxbiijcai 

JQ_flnaky3->?i: fon!iini<:QtaLaoa)j:sis? 

JLL__A_Jma'UsMKinhsX5nyliuQ88l>ojAtiit<rjdp^ 

12 Q. J^fty‘ Jmti«JlaLtiiatJA«u!i£Jiiigs5<5»kjwa.d«. 

U Jaiii'jEjsap<.iSff^KS«lt -.ii^^5x<:uK,nHL.tla.T_sy<iL!JMt 

14_»^.tbr laigciLteadeiiLQE ujLunUUlKSUS'int inias.. 

15 A ..HKtswas-akoieifinf-inAusasl. 

: 15, - .2- - J?igJiLJlia('iw4i<3i iMvas Cii.vasAj/f.-Jji'jd mp. 

17. 

. ..18 A_ ... 

J2 Q. _ywl>4V£j>iii/iiski!!UD4iB«.a( ilttspaui!.i4>y.y.su- 

>P in4Jc.thaJ.ti»k? 

. A -y<L_ 


22 Q .. Dq xoalpfiiY wby >!>« ma JyJjjus.- 


24 _ . Q. . Psiyou Kn<jjv_wl|yj;ouj:nad<; iliivt.tJsiij. ?>f fo/c.0m 

25 _ji\jblk.aiWia)i'£inKnt ooiJci'cLfi'UBcisl'l 


I .A. 

2 Q- -III? acAJiuuLnoiicc «£jjaj nie,.t>vQ (Jaxi. 

3 J8{?r.iaiJiilj'. 2Z!bv.3iiu stwxl?<1 jai’iJis'f 34.0 <hj sbniis of Gli. 

4_5.!ga5£i.ja:?, 

5. A_.IhaUij’ptsf?i.obcilK'.?iijfL. 

._../>. . Q t>o .Ywi .fttyj'o.a sliyrissl ii on ihai J.iis,*. 
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8 O Do Vti u havS-My.BXOllci’Jiflu whatsocyvi?. 

5> A-Jtoc-- 

Ifl O Have you atteoijacdj3.ascfflaiafil)ut,i!atr<S<>'>(£ 

... _JI .whaiA~My?lj3gn to-iwifc.- 

.. 13 jm.IflM4;na-a»:sflatiaD?. 


14 £!_ t?a%. doj'a«jl«X!Lanrwl»Hti<iaji!hj' j 'W. iiasL 

. JS .$.*0m»lJioaiaieS!£4iniiE.ajHlilif).ltxf!tt>nci-iLa_f«JLdj>y5 
li? k£asajat!4i£aflflfiUQfi?iQi»lQf (I k r. 

12 A.,iso.iiiillioii.i.ri vdiiC 

l&_ . SL . Xo.uto.d 4-< laiDiofl in HelJcr J-inandiil^o«iad 

13 3(> million ia O F. 

2Q A-_Y<a<WMiog-<tK Jwg. J'ot fWji wUliHg (o.dix 

_ JX iliAjLatL 

22 _Q .TTunkja?!* jSflAsxvfstwiliiaksimjtQaLniuKi? 

.21 A They wyre or were no iV 

..ji..Jlisx-''W(KiJink^4nj«u£jnuj4a(.'JiaL(mK? 

25 A _Nfl^ 

. ._lSara!!«s!j_»,hay.«. JiiUaioaiJliJl Juii?F_aoi!JiF (nulas wore not tfl .itfil is I n roasiatQl with his 
(•yamiony.iasaJxlpjtJjJwi hf-fesugh-t bs'-aiw ihcwiswips'aJliiiQiLr'Caji'acff^iKs.hsij.lxmg.il’s 
(£1 him to kaq' his siorv «raieht I 

QLSs!nifrjfJi_f(Sj^jl9aJtaJ<LMJIF viiQE fgaaw bi r*i«B£il(4j!i/hJLtsJeKti0kajdJ^<^ 
imMteatfjKSitisitis m-2Q3J- 

/br maXiiffSiicIi tradinf dtc aiom, 

.&uut><5g!4JrtSiin2iu: Mow foUowj his i»fcnt4kati;on of a pamphlet (telL vcrwlto P CM invrsior; 

<tea:rit>»ut PCM’a "4u?_!3iligHKglpBc<4ujB? uuoaking teisJiagjiedJoysitotfl! deebions . Sambt{i;’.s 
<Jc.cisian_to_t?u> HP. wijfaoM(.conailiii)u.wTiLaa>'_jjf.iCMls.25iLsin{!l<>y££5, wisho!fl_?i!j,-«!i;ijig n.HF, 
wiUw ut following l-tF, and svill'oul ('••.varcbiogjdl: CjfflUsJt tx riKOfidl ej wilfa l*CM 's cust omary “du e 
dili£4Bca!lbePQicjnakifl« sudidai^^kns.Imi!5jin(sJio.<li4ji'iJ>««i,w Jsi.»,“4iK4ijigflKe'llKs#usr ho 

had Ui? vjf)l.i(od,FfWs pustliXS orjlts |vjDgj4H>5dJjOwjKJ1134sJbl42sj5i2!l.. 

4 Q And in llic Qej ^sutottoe. it says. .TrbiSjilut 

ly. iWigoise Easkags create d bv I'cauot Capitol M<wiaK?(i>aiiL 

II Jns.. for c.ufKiit aodjaeaewliyf inyestaD.Mxl tltsL'" 
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. 12 . ImnKJufcijlliliajtj,', 

13 Is lhal cortecl. sit ’ 


14 A._i'.cs^ 

l6_PCM-.Q8L62^L^<isurf« Raaifflitiitnatai v. "lBW3tni<i>i2o bLUii 

_ .. .n Strategy." rj like too to Axus <ui item I. .^adlm k’oiaz (o 

18. jcadiLilic («>>. 5 <;nteict. aaJ I'nispiuBKi jskjtsiu.iLu't 

JS-Jilnis iiiiEPisfli.. 

2P "Describe the dfw IopnH-iK of vour inveslrornl 

2i....i!rg^!a£ti aa4. twj* i/l^^<^n>cnti^kiU«6stn£fllf^il-ScJLlli£. 

2 2 is -- the-StoCem ciu CoUow.s. j: PsvuoCCapital's imcsimcDL 

_23 .p*' 5 cess Iwjjins \riOi »n intensive fcsc aich of a comp any's 

21 mxlerlijiigfiUKlsineaWls' 

2S . .. , Is that 3.i-orrecj j laieinent, si;? 

-i y«,_ 

2 . _. 0 .. ^^!isthit.c(:^■ecua20Q^? 

Yes,. 

.4. Q "tnvestmein id eas are yeaefsle d as a result of 

i lnf?!uwsdJ^<^n!yJi*ilbi<KB^anJt5al^Lo.L^Iv^lu^s<lJKBt.teo)sJL 

Ik Uw.t a wns-cutuenietul 

L A !.!hli»li..Y£K _ 

_ -8, <2- Is,tl'.<t£orfejJja 2l>Ol2 


JO _i2, *ihis.rilosv5,lhclnveS!JXtent!£.'U5lf>l<iKlec3aad.a 

li nianagf^nswjamtw?.. thv>.'it;iax!£V!isss.ia'3iegij;. 
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.._L? diwetifln, wiJ pf^ducte" 

.. U .. <hat a ccrrect statement? 

W A _YS£_ 

I3._. Q._w»i^cQTT.<;^t;ib<(ggCTt ia2(>Q17. 

IS A ys&icsa*^ 

12 -0. - "la.-ilee<i' fus^-rinss andjMJii£tnLr^"idt.R£ay'4£S 

18-^ -ttif (fisacsli ic££aip<s^t£u)dijftil«ii«iUii^jpv.j^ 

15? .flCaiiflfnsuijf ifl$iusW-«S-wd!jti^itiadtodHaL!»a^^ 

20. ..wdjltoiysiiic <HJmMii»oijoixja2<fcwdtfiittja»i sivsifi!; 

21 industry^! 

22 is>toACQn«L3a(toicni2. 

_ . :._23 A._y£s, 

24 10_.W«iUoOT<^Lstalan<aiL(a2.Q^ 

, . .. 25_.. A _i'£s-. . 

... 1 Q...!ITlc visits tto?us>a<jscLjp[npaiiiss 

.2 . 'a£^J?4f».«>^>dJs^.£^t^ilsittjn!£D'(£vs3mHa»a^»££n>ep 

.. .._ well a? joi>\tx;liinrs. $iipplicri (li.itfitotfws^and <;«>tOP>cts,'L 

_ . _4 Li. that a c 2 rBctjt,i<cn)£D{ 2 , 

. _,5.. .A. yss._ 

6. .Q Was u a correct stotemtnl in 2001? 

. _7 .-AAes,. 

. _8 . Q. ' Based jiajt«.«c2v Ills 
. . -2. fonnulaiAlaj-sincss pM|ick^KKlJisc^^sslhskJs^•^3sm^^ 

liL_OSll£UIl<mil>ErL2fSlK.ilW<^ient$(alf.v«llhcj«pw!iv£. 

. J 1 . funi s pojlfeliu maililgcr ens’f lo a P^>si ii«n being included 

l2_w!Mail'e psJnfoUo ■' 
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. .13 Jiibaaj^rost Sla(i3B£0!. AV 


O W^is It a corr»ci sMenn-ni in 22^17. 

US A_ 

1 7 _ O ‘The p<>rtfo lK> rmnatf or makes the ul!ini;!l£jlfciiian 

,18 . sa to_»d!CilKi ■ t n.it a fosiiion wJl be to the 

... 19 j3fia&Us2.' 

_ _JSL Is )b« a ijonscLsIataiKn!?. 

. ..2l_ A. Yes.. 

22 . ..Q. , WjLS ii a conwet stT(enKiU in 2001? 

21. _ A_Vcs.i(5yJS. 

2i JQ. T3>e.bivc>infMl*rjaoi!4ii is ?<aias<cnii‘.'t£>5 S jIL 

. 25 fu nds DiMUted by Pcgu<>( C3fif:«L!l. 

L_ lsjlJiaia.c2tiocLs'.-VinKai7 

2 A- Yca.ilis-. 

.. . .J b 'halA .Ciiobj staisni«nt.' 

- .-1. —A Ye s, it i s. 

3_- . Q ii «iOfT5£t siasTOHiLiiilMl?- 

i A 

Ei.W6aL4sa Wha-ifSfXtfll la «iimLS‘>mt!£rgL. 

6a ym iwyi. however, there js.a_raissio&. lu* ja QtAU;..lf 
llPnjarf!lifi..infi>0Md2n iMNll. w here did it co me froni^ Ihcre ate no e-mails lo or from Samlxirg 
refetri ng tp any co ntacts with (JE. Hf..or.My <iCft.einvfstinajLJs>nlei5 ia><?be4JnJl)e iKatusittoa-jOie 
SanilStt-Zitkha e.^n^aillsh^>^yJ^9Vr.5^mh^«apCI^t6iJl^exa6i!ia9odil*^ show Su mberg u.sine Zill ba 
WjeLMtil frQmMsJ25s!ft..5hiejhowi,SMlbaSJ>5iajaS^i)t^ f MSFTI coglacts have any views 
00 the <teiaiy.:LMttdodlrnim^ 4»2S;bJtulct<l21’ This dues rtot DTOVotiie OR-HP qise bn.4<ie3 
it,aie«^vvby ssqi.N:£&:s £!SEi««!ii'u maK«JK KBscfiD IlILMi.wiiyJi5 Ns./ioiKjjnijEZ-BfyflMa 
rea-sontbls Owb! oa,QEHF?]!l5l,yel,.MesSjlcit,opon<JeraDCi atlbc eyj(jca££ hurskn'’ (.■JJ.gctJjav.k to 
you after S arol>ery tesi i Oes o n ZiU'li-i. l_|iaye_aJsoj4kcsl K»U£y. iO->io .to Excel sprc,nish eet on the 
SamberfeZilkba MSFf trades. 
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Lsp.wa<J}i)s>ci I wULgsuJjejtiistd^iJiisd.viaiiiai feuM 
jhad . w«<^ heJiad twit3j:t?jyitb-.Sambag,4anogjfcej2Miod^ 

ilKic. was ^idfir o >ivo.m mn\ uuid existed, ansLSaiDhaiJisftied aJuis® iaycf. Swibag-'s » 

bit! f avo/ b a nvw i<kx H«jaunpM>_sxiis spliair.? Aj?Jfl^&n(£»jasAJS»g5Ljad.irigto.lis^ 
Benton’s pcff onnsuce wa; deiiionsirablv saperiot to Sajnbecy's. SswI'erg was reojverin g from h eart 
siggerv. B emon was leaving with at leas t hair the coro Mnv. Ssml«rgJ!aAl«!kinAai<ESSD.bigsec staiJ 
l<5®«BLl3«oiPtAH<iJs5adkdJMJis_was_£oi^^ ttauagne p-Ciiisja^evUvi-tgimaLilg 

‘’miglit waH." A biy b't on GE-ttF would .iUusffijfeihaLhis &tMLb?4mijd‘isaLMstM<Ma&.Q£cW, 
M!Slu^miHa ihe guv to do tusAliJikud, 4bi4/»v2r..<2as that wQuld.alai faeiyjj.t biJi’. . . 


KjgardiDsJj.amlieig’ssiuatioaduringjljhJimeJjriUJKjjeieaiftedjLflKMLsessipn.’, 


T3ie ci?niJ!aoy_«9S_rf>CilLJ9 split- i t was alvut to q >lit in Scpleniber '00. 1 t iaJ an a oetie 
nKdkaLiiByiisMAni wasjie^ 1 ,wQS-OiLlg TO Jiiedieatioo,-aait I syas wins to 
B»sybUslui>!LAmcJiiaL,v3l!ie_jiLP.e<jut^^ cnte_fnads . L'vaj.astiyylY lookiflsJi': 

help -anil I ilfiiif s in a man ner ihal hos txpedifnt at the time pfaen expertllt in 
(hlfgrtn^ 


Ui a &tinjj|aL.vetii. h2 icsufutdat Jbc-ss<yjiisLs5saijaL 

My. fum -was.gpiaA w aiiiJ-ia ihie® months. Th ex) pe ople were my other managing 

diteetui gaxtntni Tima <v<r<fratil<k [ needed Pair acprovalio da wl»lcvt.t i waot^to 
do. M Huv miehi H-alk i-vj J w-anied them lo mcel anybod y ttot I was m ierested injaHyog 
hAm.buiMuig.mil ihe plat/ono.. 


JShttU '»« eiwtfel»UbatSaoit^* j>»i ip-xui itAicdenmingiLtiiuj anerwy' » rej sons tstputtlmsdllF. !>« 
anaaUteligaMlt twir nixnawniat lui iradlug Jeemoui <ETn e s.i.jl 


OocumMt ProlWt to 

Title: Pn>m Ae^uirre, Gary J 
Author: US 
Template: Nonrtal 
Last saved hf'. i/S 
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Afidrows, Kelly J. 

Frooi; Hanson^ Robert 

SeM Monday, Ocloixr 17, 2005 AM 

To; Andmn, Keiy J. 

Stifafect aguifte e-mai 


from: Agvin*. Gary }. 

Sum: VmOay, August 04. 2005 )0;21 AH 
1^ Hanson, Robert 
aul^ecti R£; feidinini} Pccora 

I ani corning in (o do the memo ttotu. I unll lake off Monday instead 


C»y J. Agui/te 

— Sentor^unsel — 

Divisioo of Enforcement 
Securiti es and Exchan ee Comnussiou 

Pbooe^lBIIHiBl 

mailto^im^^lll 

Front: Hartten, Reixrt 

Sene Uiorsday, August 04. 200S M:|6 AH 

TosAgutiie, Cary J, 

S<i(t)«ob RE: Ferdkitttd Peaon 


6«y. 

WateenilobemocoromutvnaiihgandlTmnotsurewhy. We both have the same objecSves I teamed through 
dw grafwvina, rather than rAeotly. ttiat you were not leaving but staytrrg ettd wanted to know whet your ptana 
are. I sll am not aute because we covWl different issues last nighl and rwvergot to dre heart otthe question. I 

htifUind because I need lo ligurv out how tp itair the cese and die ike. Vbur sums Is obviously very inyioitsni ts 
Igudng out vAiet to do and how to stall the case 

I iNnk sroahaiAd prepare a memo discussing why i Is appropriate to take. Mack's testimony at (lis point I saki I 
sKxtd do Rat one point and I thought you said you Would do i shortly tharealter We've drscuseedVirs several 
imes theraaAer and Paul mentiotsed recently that he was sUl looking lor a momo We mayhaverWIerarK 
l•oo•eobORS. but M bdttom I ebl believe one should be prepared rm happy to do the nsenso. (hough a will have 
b wan rvMr ipeR alter my vacation 


Ibelievelhal Mark loels it Is premature lo lake Mack'alesunony. I donl rtsagree. I Ihougitf and think it mokes 
tense to vwlb a memo to rr\^ sure everyone has a chance lo understand the facts we have and whether ii 
rradtes sense b take the testimony al Uiis juncture Paul had wanted to calk about taking tho lesbmony at one 
point. I think the memo shouWprroetSe such discusston As s general matter I by b alert blka^env about 
signticaiu debpmenb b invesbgabons that may trigger cabs and the tke so that tiey are not caught Rat footed I 
siso Ihlnk tral Pam and possbiy Imda would want lo know M and vrrien we are ptanning to lake Mad^s lesSmony 
so lhal Ihey can anticipats the response, which may bebde press cals, that win kkeiy follow. Maa's oounsel wA 
have ■jutce" as I described lasf rughl - meaning tfiai Ihey may rearhi out to Paul and Imda (and possibly others) 
Hope (his dairies lengt somewhat 


10 ( 17/2005 
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Truma, 

Bob 

PS J<tonotbeJ(eV*>nm.crwnanagOTwnlofIeii*i«iWW*»y. 


Ptooc AgUkKi, Gary J. 

Sent tburaday, August <M, 200S M3 AM 
To: HansoA. Robert 
SatO«« Rf ; Ferdinand Fecora 

dob: 

E do nol beJieve you have aocorateEy characterized our dtscusaion East night nor do I have any 
recolleclion of you lequesi for an e-mail a month ago. 

I came to your office last night to diacuas Pcquot liecausa, U J told you, t realized wc would not be 
aecing each other for the next nv»th Before wc got ia|p that discussion, you told me that you luid heard 
i was suyitur with the Commission and asiied that I tell yod about my 

I then told you that the "lukromanaccfnent” of my wqtlc had nothing to do svith the rcasoa 1 wis leaving 
tba Commission, I did not “grtanble" about micromanageinei)i. To the conir.uy, ] told you that I was 
aware when I accepted the staff attorr-ey position that micrnmanagEmenl canre with the job and that f 
had fully Mcepted tola as part of the way things are done here, sad I understaod why you and others 
iielieve that is necessary 

f then told you there were two reasons that have collectively triggered my decisioM to leave, i told you 
that Mark was not listeniog to ihe riiionsles for the steps 1 had proposed in the Pequot investigation, that 
(bis represented i major shift (hat occurred overnight in our ref^ionsbip, that we bad an exoelleal 
relationship before, IhsC E believe otliei people at die Commission were iovotved in Mark’s sudden shifl, 
arid (hot (hr shift was ulumalely traceable to the fact that 1 had filod an BEO claim (hat had not been 
dismissed after I accepted emptoymem. I also toU you some of the reasans I believed this, i.e , what I 
hod been loM by relutble sources how my compitint was viewed by higher levels within the Division, 
e.g., iflelocOiig e statement that 't would get mounuins.. hills out of my way if I dismissed the case." I 
told you I had decided to handle this problem in a differesi wsy than resigontg and have in fact done so. 

Second, I told you that the decisioa nut to take Mack’s testimony because of his powerfui political 
ommecUoos was the event that uiggered nty decision, when adrM to Ihe fnat problem above. We then 
discussed at tatae (et^fh wbaf standard had to be met to take Mack’s trstimony . You told me that Mack 
Was ‘^art indtohy oaptaio.” (hat he had powerful cootacis, that Mary do White, Gary Lynch, and others 
wo«M be represeotiag him. that Mary jo White could contact a number Of powerful indfviduaJs, any of 
wboiB could cail Linfa about the etcaminaiion. I told you I did nol believe we should set a highn 
standard fora political captain than anyone else. 

Turning 10 the statement that you had requested a memo a momh ago, I do not recall any such requesL I 
will be ^jecific about what I do recall. late in the week of June 20, you told me you were going to 
prepare memo to Paul Berger regarding Pequol. That followed a series of o-ma&s between us that same 
■Week. You also mentioned, as yt)u did last night, that Mxk’slestiraony woold he difikult because 
Mscli had potvedtd political coonectlons. Per that resson, the political hnnlle, I ^^lent a big chunk of my 
weekend preparing two lengthy reemos that described In detail die facts relaiang; to Sambeeg's trading in 
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HF ond GE. whicJi suggeaed elements of the tipper's profile. »nd a second memo describing all posstHe 
avenues for establishing the identic)' of the tipper, proposing that Macic ivas the most likely candidate, 
and suggesting that we (bcus on him to eliminate him or establish it was in fact him. Those e-mails wane 
prepaid for you and Mark and assumed some knowledge of the invesligatkia. lalso thooghi they migitt 
assist you in preparing your memo to Paul. I had no expoLiation they would be sent to Paul. I also Kaa 
copies tent to Mark and, at his request, two spreadsheets sumnoanzing e-mails relating lo Mack's 
motivations and list of the fiiodt be had invested in. I do not recall a request by you or anyone else for 
any otha memo. I had hoped that these two memos, with citaltons and quotes to the evidimeq. would at 
leM prompt a discussion. You aitd Mark discussed the memos and then Mark called me vnd> aquestkm 
fitat tieinoaatialed that my memos had cither been rejected or bypaswd. (n mid-July, ) spoke with Riul 
about ray oootjnoing concern abool Pequot. Mark asked dial 7 provide him with a memo of the factors 
that might have romivaied Mack to tip Samberg on HF. bioce this subject was addresaed hi the two 
meoioE and two sproadsbeets that I delivered to Mark oo June 27 and June 2g, he obviously waoied 
abmeihing mm. I ted just begtai K> take "Ofrioial Time'' and thought this request was nm urgetu. About 
a week later, on July 25, 1 received aaerenait from Mark that responded to my e^Bail of June 2& fdut 
wmeks earlier, ft raised an questions about Mack. I responded in detail to Mart's emails issue b/ Jate 
list Friday. 

I don’t tnosv of any request from you or Mark fur any memoa teladojg to Pcquotovei (he pest sut weeks 


Oaiy 


fVwn: tenson, Robert 

Sent Tborsdav, AoqvsttH, 2005 7;38AN 

To: Aflune. Gary J. 

Subioct: R£: FerdnanO Pecaa 


Gary, 


The oonsaanl baev and tonb on these issuea consumes a lot o( tjnio. I suggested lhat you wide a concise memo 
on lbs tssueot taking Mack's teslsnony more than a nonlh a^. That way pccpia can see your pmposal. meet 
ondandoommenlona. ira a natural Ui'mg that Paul and pemapsLinda would want to know about MOUspokit, 
fm sif waking for Tie memo (as Is Paul ( believe), ttaough I understand bom taflung W'ti you last idght fhMyiti 
have given Maik and Paul soma msleriais that I haven't seen Peopia here are amah, hard working and want b> 
do VW right eing. I'm making suggestions ko you rial you ekher ignore or dont Ste and grumble abogl (tie 
mkoomanagemant comment last night) - but my eapertences here shows tiat Oiey weak. I hope yOu give Tiat 
some eonsirSarMon 


Gary J. Aguirre 
Sooior Counsel 
DMsiaq of Enforcemem 
Securit ies and Eic hange Commissibn 
Phoned 
Faall 
mailtoj 



Pram: Hanson, Robert 

Sent: Thursday, August 04, 3005 7:38 AM 

To; AguitTe, Gary J. 

Subject: RE: Rerelnard Pocoia 


Gary. 
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TTi* cointtnt tvKV and tortti on iheseissosa consumes aw of time. I suggesfootnat you write a eooose memo 
on dw issue of taking Macii's lesamony mote than a mootti ago. TItalwaypeopta can see your proposal, meet 
on it and comnwni on X. it's a natural ttnng that Paul and pettiapsUnda would wani to know atwiL AttilspoinI, 
rm sM waiUrg for Ihe memo (as is Paul I befeve). tioogri I understand from talking with you last n^ Hat you 
have glean Mark and Paul soma materials that I liavtnl seen. People here ate smart working andwant to 
dotheri^lMng miriiekingsuggesdons to you foat you eslier Ignore or don't kke and grumbfe about (Ihs 
mkoomanagemenfoommenl last nigM)- but my experiences net* shows liaf (bey work. I hope you giM that 
some constderatloa 


Rom) riguftie, Gary }. 

Sent: ihuisday, AugustfM, 2005 7.25 an 
•nt: Hanson, ftobert 
Sttt({«ct; Ferdinand Pexon 


Bob: 

} nietitioood last night that Petdrnar.d Pecora was chief counsel for the Senate Cooimittee that drafted the 
1933 anil 1^ Acts, includuig Ihe key operative language of Section 10(b). Those hearings evenitudly 
were named after him. the Pecora Hearings. Pecora warned in his opening words in Wall Street under 
Oath; 

“ODdet the surface of the gpvemroenlal regulatioa of the securities martef, the same farces that 
produced the riotous speculative excesses of the 'wild bull marker' of 1929 still givcevidcrKesofibeii 
exieiccice and iofluence. Though repressed for the present, it cannot be doubled that, given a suitable 
oppottuniiy, (bey <w4uld spring back into petruciousacb'vity. frequently we are told that Otisiegulalion 
bu been touting the country's prosperity. Bitterly hostile was Wall Street to the enactment offtie 
legolatory legislation . It now looks forward to the day when ri shall, as it hopes, reassume (be reigns of 
ha former power. . . ." 

WIten the SBC declines to quesrion "industry capuios,'* when an invesligation suggests it is Ihe next 
logical ftep, we are granting them a pass to play the trading game by their own rales. We do ibe taifie 
when we set oliticially high barriers to question them that do nof exist for oUiers, e.g, don't question 
them about going over Ihe wall unril we proved they have already made the trip 

I don''l Ihink Pecora was suggesting (hat regulatory scrutiny be delayed until wc have another matket 
collapse I do not think lie would have delayed a heartbeat before taking John Mack's testimony on (be 
record in this matter. Mack hod multiple motives, Samberg's Irast. rooloct with Samberg at the key 
moment, and two possible sources for the tip. He should be asked Hk obvious quesUoos. 

Gary 


rooodi 3 


imjnm 




796 


t of » 


Hsfuon, Robort 

r>«ni: fitntan. RobM 
•mW. WMno^. Ausiis(S4. 200$ 3 2E PU 
To. KnAmjfv Mjrtr J 
Subloce FW um mttmiB) 

Uarc ol •>« urns. 


f^nau NMu>v MIM 
Saab WMwlor. ito(MC 2^ Mas *M 

Tae Aourn, Gary X 
SUHact US' Mat MSiionr 

Oar, 

lnudyoui'0«a(t>»«araan(*fMnrouMnilO|rock>inaL lauaawdOkjrMartuudlufFtewok) 
m aa n o^ottor Uacfc Xd Oa hfcff n aaaty, oai to ia laamlcM mutt el Pit p <i> a(a 0 daUbt tia Iwlailca l m4 
wsMUlxm tnirKbTancabtibcaia) IsWwBoibaenatiitaaiht jndlgiwaiafaattarJitoefcitaaftaB 
Mmialton baton aapnachaa) ban 

Maal anpman% 9>a boaacal doul I (imatonao to fou «as a aaatoai to kaap Pact and poaifUy Lioda to tot IMV 

on ta tuianony A» to a» Itowr pWfira arm na»a« bnwaaad a a t mtnwi r g nhattm lo Itoa tonaooan 
l•>ana^} iVanM Man toona ai N< ajanQr adoaf maXa taiua toou^ tohm •Oyow duaa to a>a» batoaa 
apcaoacfilno a UjntcMl wanatt iXa tVxJi. Hcnoa.toairaMnfekyanaagunaulangntoaraftoaietabouiBtm 
baton actoaOcan) fwa «n. not loait ol aaacti la ofiathar ha know aboul Sia daat 

tiatotoipottoMr padiapa I «to»MP"S bat itoowgaitoaiaon m aa a wa n t cawa bom youta-maif Hnoiaa 
baa AaaxutQanqr. HLalwaatad>ogn<arauitoatoaoPa»a»a(adtotfhaintoiirnaa nn .a»KalHajrO|taomaan 
botfttonraomyoufnottoanomutwaytotoaatoa uwn ai O Afto. canigafa oapy gf toatowpaa^ a i r a at o< 
mcmaajtou sanlPaiainnwf.JtAy7 in kivonani tor ma k> ba kaipa to »a bop on tobioa toat iwm a baadng on tv 

caaa 


Tiunu 


imm AoAna, Ganr f 

Sato tiMilnaKUv. tufia 24. 200$ f$a pm 

Toe Hanson, Robeit 

StSlart- Pt; HarX eeattnony 

Bob 

( bJtnc Chroe coovarats rreardinc *1119 over ibe wall' rtquaciscsL Firs, before and after Ac Macic 
decoaoR. you bare uld aeMraJ Crraa that the proMen in Ukiad Mad's cua is las pofiacal ckxit. e f , 
ail Ae people Aat Mary io White oaacoraacs with a pfiooe calf Sec«i>l.proof<hjtaartlDosawu‘'o«Br- 
tbe-wair bad QMbeee a prerequisite lor asyoCbaexaaBaabOD io tbb aa ne a. TIub< aee my meoBto 
Mark on the anew aidi^eot beln« 

Vou tafb, *My aivgaabcn a atoao ago laaa to Mbs a memo aa td wa oowid rot fia baua Mto Paul ' I seel Pad 
a cooiprcbnsivc tBetno io nid-iuly. Wbeo ymi toM ax la early Aufust fbat be was stoll irattiaf for a 
BKiro. I drsAod mathu mean tai uai it Ceyoa oa Aocott * 
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FiaaUy, you sute 'On tut nota, do jrouranHoibwvilMnPju) «<(«<< tor (Mi^twmwnlroRi you? tgo<|te 
s«nao trom Nm tful I tud been a «Mo a} 0 . b Bm aaeeimanl Iw (hie amal beiowT IboBdCiB 
recoUecdoot (tf my disciBMxs wiCb Paul, but I do aol »caB bia <«<]uest ht ea 'auctntofe,'' otba (iun 
» sweats of ^y \4e ws wiy we ptocxal wiA the Macic testiiaoay. As stated above, I have teat 

bwtettgOiynitannraiidtmsqndMlisaietoium. ’ 

ic my office, to mid'/idy. fteid Paid that I woaU be seoMttUm a Koood sKBio discustiai ^ factors 
yvhich, in addition 10 the Med; <lceitaoa,( 0 dB^ tender of^ res4;oafioQ.I faaetai to compl^ ttid 
food (bat memo to Paul as sooo as I reODn, amoe I do aoc haveaoceas DOW <0 Ibe docuoMnts i need O' 
there is some urseacy that Paul recetve k, adocb f £d not mdeniaad before, I wUl eadeavoc to do it. 
6ommjf ieco(leetioaofflie events aad dales, bat wilJ be tough because t( adU cover apfamtanatdly 
seuea taombs. 


from ; Kretman, Hait J. 

Sanb Wednesday. Ai«ud 17, 2D0S 2.-« Iff 
TOe AgtSoe, ttary }■ 

Ces Henson, Rot^ 

StibteoC: f!£: Pequot pending maom. 

- - P foata co o far wdh Susan Yashar, SteabeCh Jacobs, or Soon Birdwon-at^tA-f^wiss-privacy — 
iawissues 


From: agoing Gaiy ). 

Sent: Wednesday, Auyia 17, TODS U;42 PM 
To: Ktaitinan, Miris J. 

Ca Hanson, Robert 

Subject: Pf: PeqiM pending matters. 

As I uAdersiand Utc leim 'over (he waM‘ I do no( think d appikss here in te usual sensb* 
aomeorte within a securities fbm {joirtg ovor the VaH* resbiefiflg access to non-pubjic. 
matenai infomtatioa The tip to Samh^. assuming M took piace, must have occurred 
before Mack stwted with C^B. Ttwru wB be no evidence in the dassic sense biat he 
went over the wall, as there was fto watt at (haf ttme. 

The question e wheffier GSHeBor aoquM^OR teas ffisetodad to Mack during (he wooing, 
period with CSf 6. TTas wB not boeafey for two masons First, 90% was handed by 
CiecM Suisse in Oenawa which, as a Civdrt Sidsse, is beyond (he read) of our 
subpoena I have lieeq working thKJugh CSF8 to by fo ad them k) prorioee OS's 
doewnents, end they sound cooperative. Second, ad subpoena dacumailbere passing 
through Lyrych. who is going back to Morgan Stanley to foin Mactc f.am haaiAva tot 
about privwsy rights indar Swiss law 

Patefino (CSFB contactj.says Mack had two limiled contacts wim G8P8 shoetbi before 
he started work He met wW) CSFB s CFO tmd an attorney Ivyo wrsaks before he started 
(around dune 29) and again before he started Both dates are very slgnificarri In 
terms of Samberg's barfing: durie 29 is when Mack a(Xke by phorye with Safnberg. 
which is Just b^e Samb^ began trai^ in Heler. duty 8-9 is (ha tiaie frame wberi 
Sambmg increased hfo buy on HeBerfodm 15,000 todOO.OOO shares, suggesting that 
his inforitiaSonwas refreished. This also conolates iidttilho date that GE tocrea^ is 
offer for Helef. 


sfcoMian 
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BoKfim Hn«; tiiAienoo su99ait9 that Sarnberg had Ms info refresh^ on exad days that 
hbcic tTie< wNirCFO CSFB^Nem 8 is an elfod to otAath Motmation (deyani to the 

po3Si)fity {hat Infd wW to Mack duikig meoiingS’vMt CSf B and CS, I am not 
optlmicBc, gh«ivth« Lynch tittw 


firotm Kreftman, Maik J. 

Mh VMnodBy, August 17, .2005 l]:2S AM 
tte Aguh^ Canr J.; ima, Ubaa a.; edmar, Jni 
CtS Hansoti, RoiM 
tUkieee R& peniMing 

Mhet* are vue on detesmining (ha data Uack was (stoughf <Msr 9ie wal eg GE-Hcdei; 
deal - tie necessaty preoeguisite to subpoena lo Mack? 


lyetor Hmnn, Rdbert 

$«m Wednesday, August 24, 2005 9.05 

fa: AguiiT^ Gary ). 

SMifeid: R£: testimony 

Uartc't lilMinakMCainpMesaasa Id me, Noiwatywv tort ^stiooinghosaatio had die Insider inScMmation . 

Vs baen my eaperienoerul Mark vWwsiesuetvuorotiicdMir and ctoae^' and does also ladanyittoaa 

welL tbetewMak has awugM long and hanl about tie best way to proQtad on GCiHeeo and oonanuestoOiiiik 
aboutk. y'ouiaaydisagnaew«hl«sdeeemiinallans(andaW>easwcf)anda>at,<fooiirse,isyourftBnt My 
soageitiMiawtdlaagowaslowIteanwniasotialwaoiiuidvetSMlaajsiallhPaul Fnxn your e-mat daedty 
tMlowt saame ant had *«e same idaa. 

On (hat note, do you mmamoeratwn Paid asked fertficassewnantkom yen? I gut 8ia Sanaa tram him tfiaid 
hsdtMooasMeaga tst«ea$seasinanllhea>M»malbel<Mr? 


fiig«: Agukre. Gary J. 

SanC Wedtesday, Augostai 200!i 1209 AM 
to: Hanson, Robert 
StAfatt: RE: Macktesttnany 

EMk 

Whifo you weee oa eacatSofi, Mask tnfocmed bk dut f wotddhave to establish that Made “went over the 
wall" before I oouUhdct Mack's tcatiinooy aod ask him wtatbei be went over the wall, tlib makes no 
sense e> me. 

Fiathcf, Paul had tdagd ase to scrwl him my assessmeat why i was oecessary to take testimoDy 

aoi I debyed it in bopealfail the assessmeot would be reviewed ohjoctivety. SinocMadeSas already 
mde itp his mind, I aee do po&l in furtfaes delay tag the analytis ihM Paul leqnerted. 

Gary , ' 


Pram; Hartsoa, Robart 
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S««t: Ttieatoy, Aogusf ?3, 2005 IM FM 
To; Joma, Ub» K; AgtAro, Cory }. 

SXIf^ect: fW: Modt testtmcny 

fNaoso taf<e a loot al Ms -Hpos^MobetoowamaottMOi Made 


ftw: AgUtr^ Cary X 
SaaCi Ttaialay, Auyist 04. 2005 5-34 PM 
Ts KOnaap, Robnn 
SnkfOOtt l^ct: tesOmony 

Boti 

Yew have tufce^ (iia{ I do a sKaao s<4^ I Mieve-tfse Maci: tescirDony i6o<ild be taken « dK ocit 
logkatl Aep in die iinmitatioo. I bdicfe tben are Ibree reasons First, a profUe of ibe was 

deref oped in this care that has miilc^>le.eleiDeots. Tbe pooihiSqr that Mack acted as the ^ipcr satisfies 
dtaost very dement and is ioconiisleal tvith tiooe. Secood, w<>ethero( not Mack is the Ijppac, his 
testMMXiy will advaooe (be iavestigdioB. If be is tbe ^ifpa, bis eestinieay will Ukdy soggest soiae 
aveanes to be pursued anil othres to be (hopped, h will pin him down to a stoty aducii we can begin Ip 
di^oye Vhe is not M te tipper, his t esthnaoy is tbe IQcety two «srp m /jlmlnertny him frnm 
cotoHentiia. This would allow our limited lesourees to be focosod on starting a sew seteeniog process 
to Sad anotber possible tipper. 

Mack meets eaeb eleacal ef the pfoQi& 

The tmiing of the trojing WitA Hack 's access (a possiSie Ir^ormaStan 

Tbie first element is wfaetber Mack bad posable acoess to infiinnaiiao Ibat GE would inpkia a 
tender ofTm for HF He had access bom two sources: be bad been (be CEO of Morgan Staniep; iiIki 
advised GE, until late March. He also took over at CSFR’s on July 12, 2001. Samberg'fliadmg 

patttm.whicb I can discuss in mote detail if you waat.iiaggests . ihat be obtained mformation just before 
hdoadiy July 2, around July 9. and atouad Jidy 25. Madkcotnoideaully met wilKCSFB'sCTOooliae 
2( or lone 29, again a few days before be began nock on Jidy 12. and was CEO it (be tbird key time 
Hence, Mack had reievani contacts with CSTO at ew:b tiare; Also, CSFB was ’'wooing' Mack away 
fitinMeniil t.ynch and other investment banking fiims dnnag (be period bom April througb duly 2001. 
It would beoonsisiem with this effort for sotbeoiK at CSFB or C3 to mention, as pare of this wobing 
pnoeai^ what inveototy Mack wotdd be taking over. loudeataBy, we know bow Samheig saw Mack's 
new role an CEO of CSFB. He and his son discussed Ae &et that CSFB was the secoal largest 
investmem baatec at (hat time and ‘‘it w good tobave fiseodyria higfa pianes.” Of course, these is also . 
the possibibiy tiiat Mack, through bis contacts at Mofga Stanley, knew about Ifao peo&ig OE tender 
offer ... 


Questioning black about this UBstetion eonld nice os fa several dirsetioas, each of which 
saiggests a different focus for (be iavest^aSoa First. Mack oould deny Ibat be ever knIW ibat 0£ woold 
make tbe offer until (he public announcement. The mvestigation would tbeii focus on wbelfaer this was 
. tine. Second. Mack might say be learned on June 2t or bme 29. Tbe focossaipald then be placed ooliti 
contacts wilb Stmberg at (hat time and wheAerhe fearped Aat 06 hod btaaped its offer atiu^ July 9. 
Finafiy, be (iii^t.^ve Convincing (estimDoy (hat beleamedaffer July 12for Aefiretumeanilcansens 
to reevaluate v^tbbr has should even be consideted. 

Also, Samberg's trading suggests (hat be (bd ODt^ the tip imtU shortly before be started 
(radiag. He would not be tbe largest purehasei of HF during July ffbe had the tiplvffore. It abo mates 
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aeose ibiit las (^po. tilxl; Moxoae be Insi64, got 6e (ip jusi before Sambprs stilted tmiinj!. 
Hid the t^yet hid keaiiiig.wbywouhl he hive poteWnteMHlcatedUeiriieiTFor^.QE nude its fiat 
oScr in eiiriy June. It waald atikc seose for Smberg to start buying Ibea if he knew dhourthe tnde Tb 
Midc-CSFB Dceliag og fune 2t or lune 29 and (be Suoberg huge tndioc tlto ■'oit week fib. 

Ptuthn, we iR openlibg In (be duk regvdi^ who Midcspoke wilb lad wbea be spoke with 
tb« abaat ssepping: ia IS CSFB's 030. eSPU’s ooaiisel teHs be he spoke with CSFB's <70 md the 
Ondtt Suisncbibmai of tie boaid. Were these (be only people? Mak'*s lestiinaiiy could pdinr us 
tootui* the key people It CSF8. Conveoelv, be might tell' w that he Was seeing sotni of fce people on 
tbeaofuisicionteiia as Morgan Stanley at tbit ckne. That woaH take the ioveshgition in aeoopletely 

riiWrf y f tt 

AlocXkaJ ihe matbt ( 0 Scmiitrg 

Mack bad multiple.rusaas fix bpiing Samberg about Ifae OE lender Ddhi (or Hefiet. 
a} Mack^aioCiiuedfiquot/iaidsandspttialikcUlltatUoekdtoitkviai^hrMU'g 
norm to Um dariitgwtdt^r 2001. Mad; vatc getting inu private dial fequot was . 

puttiagtogedwrfbritsownprtnefpais, iaebahag pcofccts *itb Ibe fdiowiiig code names. 
ta nnllida into ‘Tresb-soac” (Lueeitt spao-off boogbt ebeap), S2 miUioo into Baby C. aa] 
aaualoiown ttnouni iota Oisaessed Guys, whicb latei beouM Poqiaot Special 
OppCTtuoitaesFund. i Se most iaicrestiag situatioo in volv^ Pkesh Start. Mack was 
pcessiog to gel loco this fix sotactian;. On June 20, a Sambeig e-mail said dut be itts with 
Mack nd that Mack was Ixisting Us ebeps" Sambesg's cbofB becaase be had not got the 
doctiments on this invesUnenL Neftfapr the Pequot principals nor Samberg'a son seemed 
happy about Mack getnog inlotiisPtush Stare Dising tte caQ on bme 29, when the 
suspected tipoocureed, Ssmbesgairaaged lor. Mack to get iatoFitsfa Stare Mack alto was 
getong into Fequot fisids wliea tbey appear to be closed. At that dmo, Samberg's funds 
were doubting in value in ^ than ) yeais and ^ Pequot Scout baid Was doing even 
better. In gesierai, (be iiuKb had a S$ tmUion tower limiL E-mails show Mack puttii^ at 
least Sll millioainio these finds. One of the spread sheets I provided to Mwk on fuse It 
shows Mack invested in ISdiffeient Peqvot fiials(bull(doesDo(shaw when). Asaroogh 
estimaSe, based on petfonoance over I9M and 2000, Mack could lehseoable etpect ttiat 
Us new investments biPcquoi during 2001 alone wouM have returned sofasething in tfae 
range ofSS millioa pecyeirie Mack. 

b) Foorifreias As shown on one ofthe spreadsbe«a,8iBtbetg was promoting Mack for 
: board teats on both Baby C and Freeb-stait. 

c) Ofict Span Mack was nsing Pequot office space inleisailtenti>' during Uie period born 
Mwch 200] through luiy, 2001 .when be began work forCSFB. 

d) Skock Dips Samberg was giving Mack stock tips on public companies that Mack directly . 
invested in. *Thal's where were pigliag our atoBey.” 

e) FrirndiA^ Mack and Stmbetg wen close bkandt Two nioalbs ago. Mack took over as 

CCO at Peijuot. Thai &nitbecg would cbeone Mack in the middled an Oivesrigatioa (hat 
could land Mack in teUamneb about (he level oftrustSimbeig had in Mack. 1 

discussed bow (he biendahtp played as a motive in my June 27 mesno 

0 Mack's esoasiag (be line for Pe^ioL While Mack was at CSIB, be was acting aaPequol's 
agent to introduce one ofibe companies Pequot co -owned with Lucent, to an mvestmau 
banker in ChiiKL Mack's letter, wriilea on bcfaatf of Pequot reads, have not given (bis 
first to CSFBfwfure he «mi (boa CEO) or to Morgan Stanley because I think your 
contacts in China me (be best." 

Samberg had a nlatmahip of Iruit dttp fritndship with Mach 
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Unknown 

From; Hinson. Robwt 
Sent: Wbdmstfiy. August Z4, 2005 4.31 PM 

T»: Aoattm.Gwyj 

S ut i j i ot : RG kUek lestlnony' 


Ge»y. 


iAA»a«8«k>lwM dneten((«x>lec(iansat<»h)i I saM. 

Mcnovw. I j]«l 9w !•»»« tM you M n*re it ionw hidden mothmeon far not warting to laka il*em«sUinony 
MWlhaililmlquJIeundannm rmfnteuraHtMtyoulhMctiiekitiauttusinQiOui'wur^i.tMl.MlVe 
•teManed tnWra. and M iMiitlon i^ilh. twafKiuid'lry lo hgwa ou 4 nundwr ol tings about Mick tMtora 
•ahadoR^tiniup. Vougan<ksagt«i«atitwl<ou(Mcfid^MM9ih|i«fBodyflnf byma.iMtounoadlo 
oomtneameahdoOiantittyawisguraaltlMiaMaabOQlpclakiom. finb<M^G>datwt»*iiehl 
iuM^A was 10 will a ctoar arai oonotaa mami layine out 4 o( tw racti at k> «ftiy ig lafca Mack's iMttRiony at 

Mnkyou^praoMod^mwandNatoyiardadlHmto'Raui^MaAMditteM irtwadoUMcMamation 
bayond flat ffiamo and f>* other a^mals you sent lo Me and U4k H Juna. please let me know 


Rvac Aouirp^ Gacy 1 

Sane Wtadne^, AUguil H 2005 3:59 PM 

rsi Hansoiv Rotmt 

SuktkMi: •£: Hack teUnony 


See my commonls bcinw. 


GaryJ. Asutrre 
Senior Oewnsd 
Divn^db of Eaforcement 
Sedudilai and Exetunee OoDanistioo 

^bIl 

ntMu Hinm, Rabttt 

aanb WUMi^, «l«uC24, 2005 JiS PM 

Tob tealrre, Geiy ]. 

•ultHob RE Nack tettnexty 


Oaty. 


li«adjournaueclh««iall*«'nMiv>4tanyouten(ltbyocl°'"*' i atsumed mat MaV used (hal phrase to 
man tefiaOin Mack had lha Monnatlon. not In the lacMcal senso at the phrase (I douU the lechneal tenaa 
would have any reievanoe In Vic case) l»lS«aooaiaMndt<a(«wVyandigure oot«4w<hacMackhadVMi 
liionna(lonbe(oraapi>n»ching|ilm. | would Sea to Im more diplamalic.laitVtalwMidoanipioniisa accuracy. I 
baSave Via bar has baee tat at O' lo laU Mack’c leciradny and done so raboacttcely Fnl Mack waniad proof cT 
ino(i\«.tnit«n I docunwnted that. Marie wariedproot Vat Mack wan! ewer Vie wal. Tlalwacid|ualabailalcea 
ooimuion Iraai Vie CSFB CEO, who aays ha h mnooeni of any wonodptno, the CS Ceo. whose letrifcnany we 
onvMt lake, « Uadi, whose tcsammty we caciiot bice. Sinoa docunanls era being Mared by Lynct^ aod may 
not «>4! artyway. then can be no miracio leap owoc O bat. I do not think Vis la aboU "ower the wai.' 

Most KportanVy Vie poklcM doul I merSotieci lo you was p reason lo keep Pam and possib^ Unda M the loop 
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00 tt»Mcllmony. Asbrnlbwwpotitkaaronnwinva^rodlnclMatnMnjrtMtstfMf lOlaMtonwono^ 
fSMonoojr. (Ve dm aeon ildoooii fits iggncy. MdoomAc mom OMugfiHiiavtM your duda ha raw tM*ate 
■ItpnacnnoaalgMkMrKwMMstBiaMa^ HorKatiiOMMontolryat)tf(gumQutai»nit>*rol9<not*l>oulMin 
b«Ar« tcfroduHno htm u(), no) ImsI ofaOM) is »MMr fto toMwaCnul ais dsal. BoO, ttM it Mitk You Md ma K. 
«w)(*l &• (ougl) 10 (ako Uack'a taaihtotqr toeauM >M hai poMcil eioul An alNcMir Mgh b«^ Mo boon (M ki 
hi* axaia. t<(9 not tank Mtttivotwr. Doing aoclaaOaaoMtlhoSECrt mlnkxtHaiaasfatMiaefromiloinOiny 
iab n a Moral otSoor. 

Last knpertaflfy.pectuipB I was orang bull ttcughttMono) sMtenMolcamo from yOuro-mal. irnoi,nv 
bad. Aifcrtaoenoy. *(^v>anMlounOer>lond»a«onP*ulaA*d(i 3 rtwln<a«malian,*lnc<lh«aRlkirD(nMn 
but aow from you (not tM normal way lalioooMinoer)). Ai«),<!anlo*laaHiyaf(hatw) 0 Ny*o»al*ar 
Biemo)you*anlPaikintnM>My7 I wmone InmIcfNMy; luKfonfoodinymcrnaciramMtlO loyouwa* liy 
Paul lainnotturotiHiotiarPaulwanMI Aitrirulerlkt ln 1 pait*rafarmotob«k«o(lnthoioapan(Nng*t>at 
havo a bsarfog on (w C 8 Mi 

ThaiAi 


Rmh Aguin«> Gary J. 

Mrrt: W«lrMs$il*y, August 24. 200S 1:58 bN 
rm Hanson, Aatert 
SO^fKt: Rf : Made tw&nooy 

Bob: 

Ibav«itiroacoiQm«alsicgaitiuij;~tbe over (be watrre<)uiran«iL First, before and afier (he Mack 
4eddoa, you have (old severai times du( ibe problem in talcing Mack's exam it bis political clout, e.g., 
all Ibe people Uui Mary Jo While can oootact wiA a pbodeoali. Seoooit, proof diat awitaesB was “ova- 
flbb-vrtir' bad not bees a prereqoiate for any other examiaalioa in Ush matter. IhirdtmttjrBkaBO to 
Mari on the tame subject below. 

You sate, "My auggaatlnn a wMa ago was lowta« a memo »o tut aw cotSd vat aieistue with Paul * 1 sent Paul 
a coaprdbeasive meaxs is mid-Jiily. When you loM me in early August tbsl he aras StlU araiting fin' a 
tneinn. I drafted anotboriBeino and sent tl to you on August 4. 

Ftnally. you state Xlntiatnole. rSoyouremamberwtwnPaufesIcerllorllwassessmsntfromyou? Igollhe 
samse from him lhal a bad bean a wtila ago tsVw assessment tha Mg wmal below?' IhavecUar 
leooUectioos of my djscusioos widi Paul, bat I do sot ttxafl bis m|iM( lot an "anesaoMst,'" other ifaaa 
a « tatemboi of my views wby «re should pnooeed with the Mack tesbaaav- As st^ above, I have sail 
two lengthy toeoiortaduins on that issue to him. 

IbtiiyofiBoe^ in mid>luly, 1 told Paul dial I would be sendbw him a second mooo discusaiag the 6 cCoa 
wliich, in ad^tioo to the Mack dedsiofi, led to the lender o^yresignatioa. I intend to ootnplete and 
aeod tMt memo to Paul as soou as I return, since I do not have access now to Ibe documents I need. If 
there is some urgency that Paul receive it, wfaKh I did not underaUnd before, 1 will endeavor to do it 
from my reeolleclion of the events and rlues. but that will be lough becaave it will cOver approximately 
seven mootlis. 

naan: Krcttmnn, Mari J- 

Sant: WaSnesOat, augost IT, 2005 2 .48 PH 

T*! Cary J. 

Ca Hanson, Robert 

Sufrtueb f^E: Pcqiiot pentfing fnitfiers. 


stnonaof^ 
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Pteiase confer wUh Susan Yaslwr, Bizabeln Jacotw, or Sco# Birtfewl al OIA re Swtes pilvacy 
faw issues. 


firooK AquAtb, Cwy X 

Sent: Wedneafer, Augutf 17, 200S 12:SZm 

To) Kratmarv N^X 

Ca Hdrtaxi, Robert 

Subject: R£: PeQuol (mdbg rmtitn. 

As i underatand tha iBRn ‘over the iwait,* I do not think tapp6ss here In Its usual sense: 
someone unMn a aacwltfes going d<rer he MaH* raotrictinB access fe non-jM)iic. 

mateftol InfetmaOoR. The Up k> Satnbetg, assuming H. tooir piaoe, must have occursci 
before MadtstertedwNhCSFB. There vinl be no evMsnce in (bedash sense th»i he 
went over (he veal, as (here was no wat at that erne. 

The guesUon is whether GE-Hefler soquhiton MS disclosetj to Mack (iising the wooing 
period with OSFS. This w(l not be easy fer two reasons. BrSt 90T4 was haiuJfed by 
Ctedit Suisso in Gerteva ehich, as a CredK Suisse, is beyond the reach of our 
siiipoena I have been'Mtfe'ng Ihrou^ GSF0 to try to gel them to produce'^'s 
documents, and they sound odopetaitve. Seoond. a< subpoena documents are passing 
through Lynch, who Is going back lo Morgan Stanley to jdn Mack. I am hasting a lot 
about privacy rights isvJer Swiss law. 

PataHno (CSFB contact) says Madt had two Knried contacts waih CSf 8 dx>rity before 
he started work He met wAh CST=B's CFO and an aOotney two weelts before he staffed 
{ereund Jane 29) and again Just before he siartod Both dates are very significant In 
terms of Bamberg's trading: June 29 1$ when Mack spoke by phone with Samberg, 
which Is Just before Samb^ began trading in Heier. July 6-9 Is the lime frame whon 
Samberg increesed his buy on Hefier from 15.000 to 400.000 shares, suggesting that 
hia infbrration was refreshed. This also correlates wlOr the date that GE incroased its 
offer for HeUer . 

Bottom Kne; evidence suggests that Samberg had his Info refoeshed en exact days lhat 
Mack met with CFO of CSF8. Item 8 is an effort fo obtain informaUon relevant to (he 
possbflKy that info went to Mwi( during meetings with CSFB end CS. 1 am not 
optimistic, given (he Lynch ttter. 


From: KreRmsi, Mark J. 

SsrK: Wadnodar, Auguri 17, 2009 H:2S AH 
Toe Aeotne, gety J.; iamt, Ub«r A.; Schner, nn 
Oc Hamoiv Hebert 

Subject: Rt Hegaot pemnSng mattan. 

Where are we on determining the date Mack was bnsught over the wall re GEJfeller 
deal - the necessary preregtfislte to subpoena to Mack? 
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Ftoa: HafBon, Roteft 
SMt: Wednesdiy, August 20(K 9K>S AH 
' TM A^Ane, Gaty i. 

< y >| > U^ WE. H^tesatnjtiy 

MatVs Idas makes oomoleMtansalaine. Nomtaiy we sUit <)uastlonsng Ssose stn hsdtw radar Infonnaibn. 

KtManmysiqpatiancstMlMartciAewvtssuaayeryobtecavatyaMoloselyandPat^doasalso. laneisipttaaa 
lud I balla«*IAa1ci»slhouoM tong and had about tie bast ssylopioc^ on G£A4e«er and <XKKimMa to Sink 
Aoutk. You may iSssgree Witt rndeteraiktatlsnsfandniloaks wet) aM that, dfcota^.Cs your (<sM. kly 
sdgOMif!xta«MaagDMa4owitaaiMmoiottuiw*oouttfyts<tiaissuawlAPai4 firm your e^akdirecdy 
Mow I saems ftat Paul Kad tw taaesdea 

OndatMi(ai.l|a)eure«Meit)at>isMiPsU«tke<lfartMauatsn<eDllnMlTDu7 IgiXtwaknsaliomMnIMIt 
(Mboonawhlasgo. It »»e n as wi i rnit tie tikt xual b a l oW? 


Rvan: AgutrnyGaiY}, 

imt! Wedneaitay. AuguftH BUS UD9 AH 
Ikn Hsnsaa Robert 
n^tsrti RE; Hack tesainwy 

Bo(c 

N^ldle ytw were oa vacation, Marie ia/boaed me lliat I arould have to establish (bat Made *Vent over (fie 
wull" boforo ( could take Mack's teatimoay and ask him wtietfaeibe went ovea the wait. This makes no 
sense to me. 

Further. Paul bul ashed me to send faiio my assesasou why il was aecesstuy to (ake Mach's lesciteoBy 
and 1 delayed it in hopes that the assessment would be reviewed abjecdvel/. Since Math has alieit^ 
made up bis mind, t see no point in further detqdng the aoafysis (bat Paal tcqocsted. 

Oaty 


W o rn I Hansoa Robert 
atnb Tuesday, August 23 , 200S IsapH 
Tb; SuiM, Uban A.J Aguimt, Gary 1. 
dkAlNt: fW: Hack testanimy 

Pttaua Mkt a took at till - ttMaafeW htlQit wa aaaat vilh ktaA. 


framg Aguirw^ Gary ]. 

Settfa Thursday, August 2005 6:34 RH 
Tec Kanaan, nobect 
Sub^teCHadcaBtlnony 

Bob; 

You have ashed that I do a memo why I believe 4 k Mack teshmoi^ should be (akea as the next 
logical st^ia (be Peqcotinmtigatioa. t believe (hM me Arc reasons. Firsl, a profile oflhelip^ was 
d^eloped in this case that has multiple eteroeots. TlfepoakAility fliat Mack acted as the (qsper satitfies 
idmost very elemeni aad is inoonsistent will oone. Seeood, WMber or ool Mack b the tip^, his 
testiaioay wiU advance the investigatKin. If he u lbeti|ya, Ua tiatiiuooy trill likefy soggest some 
asrcDuea to be ptssoed and others to be dropped, b will pin him down to a story wUdive can bm^ Us 
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(fispove Ifteltaatdic tipper, kb tcidmcnrulbeidcdyGiit^uptodirairiatingliim from 
consiikiaition. TMf 'vroald allow <Hir limited ipsoorces to be fooised on stsf^Ri; a Dew toeeniog ptooeu 
to find another ponfale tipper. 


Mack OMctr each efaBcat ef (k< praOlc. 

Jhe Ummg c^At tfaJiag tvUkMack'aacctalopaaiNan^ffmalion 

fim daiMsl 19 whether Made had poasJble lOCttB to infomulion that GH wotdd nyfce a 
leader oflet fitrHF. Bebadaocen fKaotwofoorccarlKhad beealheCBO ofMorigaaStaaky.'wlta 
advised GE. QiitS late Idack He also took over as CSfB's C&O on hdy 12, 2001. Saodierg'atndiQg 
pattem, whkh I caa tfisouss in mote detail iryou want, nggesu that be obtwaed btfbimatioaittst be^ 
. Moodey duly 2, aroundjuly 9, and areiod luly 25. Madt coiockknlally met wnb CSFB’s CFO on /mw 
28 or XtUK 29, agnin a fcw da^ before ^ be^ viott 00 JUy 12, and was CBO allbe tidid key liiix, 
Utace^ Mack bad letevaal oonlacta wiIbCSFBateacbbme Alaa,CSFB was “wooing" Made abay 
fitwa MenMlLyncfa and other in veata w i baakiag gtatt dating da period float April ihitH^ldy 2001. 
It would be ooeueiafeot wilb Ibts effort for someonoatCSFB or CS lo meoiion, aspartof Ibis aeooiiig 
process, what iiivealo<y Mack would be taking over, Iaddeaially,.w« ksotr bowSambdrg sawMadi's 
DewrokaaCBOofCSPB. tip wid Us aoodisettssed the foes that CSFB was (he second largest 
iiry®eest.bankeijt.lhal toe afl4.::StJ8aigafldtt hwe fiitmdi in high placts."Ctf course, Ibeteisalao 
(be possibility that Mad:, Qimugfa bb contacts at Moigao Stanley, knew about (be pcndisig OR lender 
offer. 


Questodiag Made about (his traosactioo conld takpns in aeversl dueeboas, each of wind) 
suggests a differeot ibeta for the uivestig.ttioa. Ftnt, Mack could deny that be ever knew that QB would 
ovke the offer uabl the public aonguiceinetit The invatigation would tben focus oc wbethei fob was 
true. Seooofo Mack might say be learned oo tone 28 or hme 29. Tbe focus would foea be placed oa his 
contacts wifo Samberg at that toe aod srbrther be teanedthalGE had bumped Hs offer around /utylL 
Finally, he might give oodvinctag testimony foat he learned after July 12 for tbe first toe and cause w 
lo rce^uate wbetber hb should even be considerod 

Also, Sambetg's badifig suggests foal be did not get the bp onfil sbonly hefote be started 
trading. He would not be (be largest piactuser of HF dtnng July if bu bad foe bp before. It also makes 
senae foa: hb tipper, likely someone be trastod, got foe bp put before Samberg staated trading. Had foe 
bpper had it earlier, why would be have nu comffltaucal^ i cartier? Fmther, 0& made ib first offer in 
eerty June. II woiddanake sense for Samberg 10 atart buying (bes if be knew about foe trade. Tbe Mack- 
CSFB lOeetiog aoJoae28ar/ime 29aQdfoeSaobe(ghage tiadiag tonert week fils. 

furtber, we are operalmg m foe dart: reganling who Maek apoke with and wbeabeapoke wilb 
foem about alepping in as CSFB'a CEO. CSFB't (tnaitel talto be be apoke with CSFB 'a CFO sod foe 
Credit Sabae chairman of (be board. Were ifaesc foe only peopM Ma^'s lesbmooy could point ts 
towauds tbe key peopis al CSFB. Conversely, he tnighlleQtia that be was seeiag some of to people on 
(be aopasiburt team as Morgan Stanley al this time. Thai would take to iovestigauoo in a completely 
differ^ dtrectioe. 

kfaci had (he won'vu (a tip Samherg 

Mack had multiple reasons for tapping Samberg about to CE leoder offer for Heller, 
a) Mack goiiuo Closed Pe^uot/uw^meioideaUiiafUaci thought ttmld hone big 
mums la him during and after 2001. Ma^ was gbbsg Imo private deds foal Feqoot was 
pvttillg together for its own principals, including proierts with to following code names: 

SS mflUoo into 'Tresh-start' (Taioent spin-offboagbt cheap), $2 tnillkm info Baby C, and 
an unknown amount into Disnesned Ouys, which laUx became Fequoi Special 
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Oppoituiiitles Pood. Th« most iwaistu^ siluatian involved Fcesk StacuMacfc wis pvsua|to 
get iato this tbr fometnac. On duoe20.n Stntberf e-inaiJ said ikdbe w«s wtti Meci $M 
that Meek wai '^Misting his <^{»~ Stnlbog'tcii^ becane be h«d oM got &e 
(tocuomUooihis uvatment NdilKr(i)ePe(|iii><FfiocipaljiKirSasDVre'«MD.MaB«i 
in|)py ifeout Mack gMmg into dsi Fre$b Stal Oi^g (be oafl on foot 79, wbea 4>e 
ni^octod ti(i ocewi^ Snberg imaged foe Meek 10 get into Frtdt Start Mack ilio'wn 
^eiag into Fe^iuM fioidi e/bea diey ippeer to i>e doMd. At Uul bmo, Simbetg’t fUodl 
teere doubioig in vdiie tn lest Hum 3 yean od the Pequot Scoot fttod was ddtnf eveo 
bcUec. In genenJ.die fbads had atS roilUon lower Uaiit E-mails d>ow Maokputt&ig tl 
feast $ 1 3 miOioo ioto these tiinds.' One of the spread dieets 1 provided to Mazk oe loM 28 
shows hiack invested in ISdtQereolCeijaat&mdsthutttdoesoMthowwheB). Asaraugh 
estinutc, basedonperionnsoceover I9t!jilaad 3000, Mack coedd reasonable expect that 
his new iavestmants in Peqoet during 2001 alone have rebated aenythhig In the 
noge of $S tailUon per year to Mack. 

b) seek As sbown on one of the spreadsheets, .^anibeeg was pcoiBsting Mack fiir 

boanl acals OB both Baby C and Ffcsb-stan. 

o> Mack tni using Pe(|uototEce space uitennittenUy during the period from 

March 2001 Ouongh Inly, 2001 , when be began wink for CSFB. 

d) Scodt ri^ Saedbng Was ghn^ Mack stock ups on public corapjcucs (hat Mack dirv^ 
invested ta *nWs where were puaieg our oiooey." 

a) firferuEridp Mack aulSamberg were dose fiMnds.irM> months ago. Mack took over as 
at PoqoaC Thai Sacabetg wonM chooae Mack in Ok middle of an investigiSioii that 
could land Mack in jail letis much about the level of trust Samberg had in Mario I 
discussed bow fiic {rieodship played « a motive in my hiae 27 memo. 

9 Mack's crossiog (he line for Pixiaot. While Mack was at CSFB, be was acting as Puquot's 
agent to rntroduceowoftheconipaDieiPequotco-ownodwith Uiccoi, to an isvestn^ 
banker in China. Mack's lener. written on behalf of Pequot reads. “I have not gisesi this 
first 10 CSFB (where be was then CEO) or to Morgan Stanley because 1 think your 
contacts in ChSaa ate the best" 

Samhogkada relattotaktp trust Jeep friendship vbh Mack 

Ve do not hgvea oooiplcte picture of Mack’s finsactal assets, b«l his holdings fat his Pequot 
buKfi faiJOOl egooDdedSdOOmillkio. lieboidi afleagtneebngdegree&ooiMTr, a Mastetsofsiienoe 
float SUgfi)cd.aodaB MBA from ColtaBbla He slanedwiat $3.$mlliipat and btdh die largest bei^ 
fWidtethawqrid as or200I, when the OE-HFtradmg look place. HeisasgenetaBirtewverycatedd 
•bMd^oonMKntsi&faaseimails. Heused AOL instant messaging, which leaves no taace fat any 
OotBipifaer, (oaonsDiaifaxia with key people. In short, he’s a sutatt guy who took few ebaooea. It dom ool 
fite patleca for him lo be takiiig big tbanoea where be got his tip. It makes scase that be got it from 
aoaeooe be matted and srho also tnwUd hint That wu Mack. Mack's emails lo and fiomSaoibetg 
have a difloenl tnig about them In one e-mail, Samberg's secretary tells Saroberg Mack had ladted and 
B»«t, “tie loves you." hi sum, there wu a deep trust and friendship between (hem. It is exactly the kind of 
niatfambip (hat Samberg would feel comfortable calling onfbriHpubigasHFaDd GE. 

Sarnberg's neadfor a Mgfarorfromanoldfriead 

in duly 2001 , Samberg's company wuspliitiog a pari. Beoionwasayotutg^aada tisiagsto. 
Beaton's peribonanoo was dwarfing Samberg 't Samberg was recovering fisim bettl surgery. Bentoa 
was toivlagsrifli at least half die oompany Samberg was looking at even bigger staff losses lo Beetoex 
He teadSed diat ha wsaooncemed at this time ihst more of his executive conanilleo *niighl waOc." A big 
hit on QB-RP woidd Shafrate that his Gut ball bad oot stowed RegnrdiRg GE-HF, Kftck was Just Ihe 
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gty 10 do Ui old frfeod i big Avor, ooe ihjt would (bo boxfit him. 

Rogwifflg Saiiibeig*iiitii3tion dttiog tttistioK $asK(1>AI«itted tl ibe Bmaei^iaa: 

The oofopaay wis ibo<]t to .cpUt, it sns «t>ot.t to split Iq ^eptonber ‘00, i had jd bortic 
medical atoi^ aod was oear deitb. 1 ws on hecvjr ae^caiion. and t vm trytng to 
reeatnMisii Bie fisndu'x vahie of fequot aad the core tedi. J v*t acUvtfy iooidag for 
bdp, iod/iU Mtgs in a atamtt (hai mss ofUiaU at tha Sma gfuaas mg axpertba ia 
Ail ana. 

Id • siwStir veia, bolettHStd at tbebocoadaHtifaft! 

My fillDi was goissg to split in three nxsifhs. These people were my other managing 
director pastMrs. TIaws leere /nitUa I needed Ibctr appro*^ to do whatever I mated l» 
do or Ao* a><%tto watt <empba^ addedy. 


‘Ther* dtoMt appear <s6»«eker leads battaSnsherco-maiia. 

The evMeacedoes oot oteiely potai o Made. It points to no one elae. I have been tbooghilhe 
Cambay e-mails, his calendar, his dre^ card reoeipla andbis phone alips. ifVloo, Eric, flaacy, have 
beea throogh the oentils. No one bar shown up as a possible cs>iididato.Futther, Fried Fnak haw stated 
that Sombetg made the dedstoos alone. Noooewas iis>^ with taiin on be Fried Flrank lias of dmse 
participating in Inveatment decisions. If we don't isiire a took at MsOli; we start ril over again ktolting fir 
aomeone bar fits the taohle Then the qoestioa would mnain; If we find him or her, trfll them be a 
similv reason for not proceodii^ with the esssuhilinn? Vety possbly yes, S>vco Sunberg’s dteies. 


Gary 
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" — 

Me rit Pay 

SupenHs^ry Tronmittai Form 

Supervisor Nome: (-(xt-tyo— 


Supervisor Rccommeodotion:. This meplayee has: 


_ mode contrtbutlohS cf iSc hi9hesf ^uolity 
. mode contributions of high guokty 


mode contributions of quality 

mode no significant eontribution ttcyond on acceptable tevei of performance 


Supervisor's Signature 




bote. 




TMs recoavneadation Is provided ds guidonce to the Compcnsotfon Committedond tioes 
not correlate to a level of merit poy Increase 


Cotr^ierksation Cammlttee Recaeunendaflon: 
Merit Inoreasefs) 
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Gacy^lpitrfc 

IdlMnttedGsyAfiiiirefrate IS 2005 ihrou^tbeotdofdMntiaspauxl. As 

diMni ott hit ooiUirttKttSM 4 <sl<nKi><, <jvy wodxd cxtt«n>cly hinl on ooe fa«lMtiga<ioa 
- d»^ys^aieialIiegnnifi,sttgmSctitfia«ttahtvoiviagtetnABi(li|ylfaqp(Cafiuai, 
oaee of the iMiioa's bfigejt iMX(g)e Awdb. 

Oiry hat aa uiiaiaiehaj^ AKlkaiiaa to ti^ cate (oAea tMtddfis well heywid sonual woifc 
hourd hts etibm iisro «aoav«(iad evKkoce- of potential tnudet traiQDt lod posfSMe 

8i«^pcrfath^t»incby(hefitn4«adH$pnnap*b. HohasbooiabietoovcfcoeBes 
it<iai(^«fOhst*ctes<y)f>osfti|co«&se{fnftinhispjtk:«RlbeiBvest^a&xi. QmyvaktA 
ckaefy with the oC Co«i|>lwice bSpecuoM i»d EUBBiOitioDs to devdop tfie cate 

and seweni seff-ffigulatory o^atiizadoQs to develop a oumher oTpotoitial 

kadi. &tltte>ooand«a(^|oae(l>e extra iiuk, aad then soiae. 

Qary csBWw tooiiorMnih ucitdofmattos iaacteareTandwofecoocitet matrio 
eafattce the <fle<<iveda« of bit cocimunJcatiow both to thooeheiqMitstowtdiliioseias 
tsctpics wida 

WWtteo faykohert Hanaoti 


^cooosr . 
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KrgilVnaft. J 

tAooOay. Septemoer 20. 200S 6 32P14 
Sl«lg«r. CluMtos 
Berger, PaU 
Carfs Ev^wtHofl 


I doni know /tf*e paragraph below, which was my evaluation of Gary (separate from Boli Hanson's), 
made It Into his record. Paul suggests that It should be so Included. Thanks. Mark 

Aoulire : Gary works very hard, puts In lorvg hours, and is dedicated to his work. But he is resislanf to 
supervision and insufOdently cognizant of insfituttonai protocol and possible progracnmalic In^tact of 
his inveStigailvB ntethods. For example, though he fe^ competent to manege Be Pegoot 
investigation on hte own. certain subpoanashe prepared tegutred revision. Iritet a lia, to 
vtotalii^ privacy statutes at>d he has, by failing to obnsuil vdth hts branch .t^jdf, Itlat^aldy staled 
Commission p^lcy In communlcaiion with defense counsel. His mamar lies, on ihore than a few 
oocssions. drawn complainto from opposing coonset which, though not In ils^ an indicatloti ot 
tnappmprtale corxtuct, raises sztuesttonhecauseof their ftriquency-aatkoorisislency. Other etaU- 
attomeys find ft difficun to work with him: his desi/e to rfiaintain complele control of his slrtgle 
investl^tron seems to preclude fun and open sharing of his legal analyses. Hehas dftficutty 
exptaWng Ihe significance of evidence trte Invesligalion uncovered In linear fashion and expresses 
resenimenl at what ho inaccurately perceives as attempts by his supervisors to thwart his success. 
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Andr8W»« Kelly J. 

Froon Kreitman. Mwlk J 

S^nt Monday, Ock)6«f 24. 200$ 6:14 FM 

To: Ar¥^OW9,K«fy J. 

Subloct: SMpplemontacy Evaktat^ 



9^ 

CvafuaUons... 


Shows on my computer as ciaalad art/OS 8:14 p.m. 
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Supplemental Evaluations: 

Anuirre: Gary works wry hard, puts In long hours, and tededicated to hta 
wode But he Is resistant to supervision and InsufiidenOy cognizant of 
institutional protocol and possible pnagrammatic impact of his InvesWgatiw 
methods. For example, though he faeis competent to manage the Pequot 
investigation on his own. certain subpoenas he pr^ared required revi^n, 
mteratia . to aWld violating privacy statutes and he has. by failing tp consult 
With hia ^nch chef, inaccurately stated Commission policy in 
communication with defertsa counsel. His manner has. on more than a few 
occasions, drawn complaints ftiom opposing ooui^e) which, though (¥>t in 
Itself an indicaticm of Inappropriate conduct, rafees a questloo because of 
their frequency and consistency. Other staff attorneys find tt difffeutt to 
WDili wWr hlmf his desire to maintain complete control of his rfngle 
tavea«gatlpQ_see(9s to pre clude full and opeo.Sharihg of his leg^ aralys es. 
Me has difnculty explaining the significance of evidence his inve^igatior) 
Unoovefed in linear fashion and expresseiS resentment at what he 
Inaocuratety perceives as attempts by his supervisors to thwart his 
success. 

Swanson: Rob puts in long hours, takes advantage of e)q>ertfse available 
throughout the Commission, and develops creative investigative models. 

He occasionally has difficulty, however, working within a structured 
organizational framework and fails adequately to consult his supervisors 
with respect to taclfcal and strategic decisions. For example, he has 
dlspalched subpoenas without first clearing them with his branch chief, and 
ta<(^ legal positions witfiout full consideralion of conflicting decisions. 
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Fran: Kraitnun. Mark J. 

S*Ai: Moodoy, Odotxr 24, 20QS 631 PM 

To; Andrawc, |Ce% J. 

SiO^tet! FW: Gary* ^aMtion 


Fram: tMtrnan, Mark J. 

Sent: Thursday, Septenbfer X, 200$ 12:16 M 

Tm 6er9er, Paul 

SdtjectiGary 

Paul ~ Unla Boioitovtk sAtf ifMOnKa Httrnsnda^ advisa thattiiy wiiltan «valualk>n i^iould be 
inciuded in Gary's peraonnet foim. Aoipy is attadied. Mai^ 



CnkjadwaTGaly- 

AgdrrsdK,. 


I 


LOCO/: 9 J, 
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Evalugrtion of Gary Aauirre : Gary \«ortcs very hard, puts in long hours, and 
is dedicaled to Ws work. Buthe is resislanl to supervision and Insuffidenlly 
cognizant of Institutional protocol and possible programmatic impact of his 
investigative methods. For example, though be feels competent to manage 
the Rsquot Investigation on his own, certain subpoenas he prepared 
required revision. Inter alia, to avoid violating privacy statutes and he has, 
by failing to consult with his branch chef, inaccurately stated Oonwiission 
p^icy in communication with defense counsel. His marmer has, on more 
fhatJ a fewoccasiorw, drawn complaints from opposing counsel v4}fdi, 
toOttgft not in Itself an Irxficatfon of happropriate conduct, raises a quesdipn 
because of their frequency and consistency. Other staff Forneys find R 
difficuif to work with hint his desire to maintain complete control of hfe 
single Investigation seems to predude full arvl open sharing of his legal 
an^yses. He haedifflcotty-e^aining (he significance of evfderioeh^ 
investigation uncovered In Ito^ fashion and expresses resentment at what 
he friaccurately perceives as attempts by his supervisors to fhwmrt his 
success. 
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Gary wcrtts very hard, puls h long hours, and Ddectcatad to Ms 
MtaA. Halsiwainoiooo lheeiriratrtle. Bui he t» rmislant to supervision ' 

lovx^ his kive^^e tne*tods.Tor eian^ie. (eels 

oompeianl Ip manage (he Pequoi VTvestlgation tin hb own, cedsin 



paaKant Htedes>^to/»iaintatooompietaooolrolriWa<rivas«iaa8o«i 
s ee m * to nreditiie M w>d coen ai»ir>a ofinfatrtSibn' wWi ottier£ ii 


tfOMy «lp(aHng tM slgnKanm of evManoa his kivM«galhin onoovored 
I «aA<»»yidWfr<ypantodmanoararide«nfassee resanknem a< wfwl bp 
klaccuraieiy peroaivea as attonpfs by his supervison to Viwan his 
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Andrews, Kelly J. 

Kreitmsn. J. 

Monday. October 24.20056:14 PM 
Andrews, Kely J. 

Sup(>lemW3rv Evahidtion 


Fwn: 

S«ot: 

To: 

Sub|«cU 



8-os Gopgkmentai 
Ewptuations.... 



Shows on my computer as created 8/1/05 6:14 pm 
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Supplemental Evaluations: 

Aam'rre : Gary works very hard, puts in long hours, and is dedicated to Ws 
work. But he is resistant to supervision and insufficiently cognizant of 
fnsiitutionai protocol and possWe programmatic impact of hi6 investigative 
methods. For example, mough he feels competent to nnanage the Pequot 
investigation on his own, certain subpoenas he prepared required revlslan, 
inter alia, to avoid violating privacy statutes end he has, by failing to consuK 
with his branch chef, inaccurately stated Commission policy in 
communication with defense counsel. His mannarlias, on more than a few 
pcoasions. drawn corripiainfs from q^posing counsel which, though not Sn 
Itoetf an indication of Inappropriate conduct, raises a question because of 
their frequency and consistency. Other staff altom^s find H difficult to 
work with him; his desire to maintain oomplele control of his single 
investigation seems to preclude full and open sharing of his legal analyses. 
He has difficulty explalnirig the significance of evidence his invesfigation 
uncbVeredlri linear fashion and expresses reserdmerif at what he 
inaccurately perceives as attempts by his supervisors to thwart his 
success. 

Swanson: Rob puts in long hours, takes advantage of expertise availaUe 
throughout the Commission, and develops creative Investigative models. 

He occasionally has difficulty, however, working within a stmctured 
organizationaJ framework and fails adequately to consult his supervisors 
with respect to tactical and strategic decisions. For example, he has . 
dispatched subpoenas without first clearing them with his branch chief, and 
taken legal positioru without full consideration of conflicting decisions. 


Stc . 00286 
^^ 000/86 
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Andrews, KePy J. 

From: Krsitmai\ Marie J. 

S*nt Monday.Ociobef?4, 20056:22 PM 

To: Andrwrt. Koily J. 

Subjod: FW; Gary's EvaMalion 



from; Stalger, Charles 

Sent FiWay, Septemher 30, 200S 407 PM 

To: KreSmaa, Mar* J, 

Cci Berger, Pau(; Borestovili, Unda 
Sutdect: RC: G^s EValuaUon 

War*, 

I spoke with Lindt Boroslovik and she needs some Ctartfcation (or her supervisors. During tfietnerif praoess 
ea^r in Ihe summer, was Gary given a copy ol Hanson's supendsoiy endorsement? It not In writing, was Gary 
verbaly given Hanson’s supenrisory endotsemenf? Was Uid endorswnent below given to Gary e«ier verbaty or 
IB writing? 

Chuck 


nram: Kreilman, Mar* J. 

Sant: Monday, September 26, 200S SG2 PM 
To: Stager, Charles 
On Berger, Paul 
Subject: Gary's Evaluation 

Chuck - 

I don't know if the paragraph below, which was my ev^uation of Gary (sepaiale from Bob 
Hanson's), made it into his reconJ. Paul suggests that it should be so Included. Thanks. Mark 

Aoulrre'. Gary works very hard, puls in long hours, and is dedicated to his woik. But he is 
resistant to supervision and Insi^icientiy cognizant of institutional protocol and possible 
programmalic impaci of his Investigativs melhods. For example, Ihough he feels competenl lo 
manage Oip Pequol investigation on Ms ovyn, cerlati subpoenas he prepared required 
leviskjrl. Inter alia, to avoid violating privacy statutes and he has. by facing to consult with his 
branch chef, inaccurately stated Commission policy In communicalion with defense counsel. 
His manner has. on more than a lew occasion^ drawn complaints from opposing counsel 
which, though not in itself an (ndicafion of Inappropriate conduct, raises a question because of 
their frequerKy and consistency. Other staff attorneys find It difficult to work with him; his 
desiro to maintain complete control of his single Investigation seems lo preclude full and open 
sharing of his legal analyses. He has difficulty explairririg the significance of eyiderKe his 
investigation uncovered in linear fashion and expresses resentment at what he inaccurately 
perceives as attempts by his supervisors lo Ihwart hb success. 
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Aguirre. 

Kelly Andrews 
OotolHtr 26^ 2005 

I called Krtibnan on October 2S, 200S| lo follow with him about documents he e* 
mailed me. Specificallyi I asked fCreitman ifl»e responded to the S^tember 30. 2005 e-mail 
from Chuclr Stalker to Kreitsao. ailing Rreitman if Aguirre was given a copy of the evduatioo 
either in wnting or vetbaUy. fCieitman told me that be responded verbally to Staiger’s e-mail, 
teiUttg Staiger that be bad “tnaamitted the substatKe” of the evaloatioa a number of times to 
Agtdtxb verbally. Kfeitroati said that he nontully meets with staCf twice regarding (heir 
evaloaiioa, first to discuss ibeit work and second to lett (hem their step mcrease and give Ibem 
tbe written evainatioas awl a copy of tbeir own conUibutioo statemenL iCreitman said that he did 
not have the second meeting With Aguirre because fie bad already been tenninaied at that point. 
Kreitman was unsure of tbe date (fiat be and Hutson would ha ve first met with Aguirrdgbout bis 
work pcTfomancc. 

KeHy^A^boiam — 

Oc(ot>«r26,200tS 
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Baiastovllt. Unda 


Frora: 

SmiC 

To.- 

Subiwt: 


Sto»9W. Charter 

niunRiay.Oct>>bef0S,200^ 10:32 AM 
Borasto^ Unda 
FW: Gacys B/ahtaSoA 


Origtrtsl Message 

Fcoe«: Kraitoan/ Kark a. 

Friday, Scpt*siil>«t; JO. 2005 6:02 PH 
to: SC^iyor., Charles 
■Soi>j«ct; Re: Gary's Evalaati^n 

Hone of the above 

Sent fron BlackOarry iiJirelMii liandhald. 



Original Hessagg- — — 

Fto«; Staiger, Charlea 
To: Kreitjnan, Mark J. 

CC; Berger, Paul 

Sent: m 1 ^: I V?(f 2805 

Sublect: RE: Gary*:; Evaluation 



Lind 



Mark. 


X apolce Mith Linda Borostovik and she needs soeic cXarlf icatino for her supervisors. 

Boring the Merit process earlier in the suMpter, was Cary given a copy of Hanson's 
supervisory endorsenent? If not In writxog. Haa Gary verbally given Banoon'a st^rvXsory 
endorseswnt? Has the endoreeMent belgn given to Cary either verbally of in writing? 


Chuck 


rtOM ; Kreivaan. Hark’^ . 

Bent: Muaday, Septeaber 26 . 2005 5: >2 PM 

to: Staiger, Charles 

Cc: Baxgec, Paul 

Subject: Gary's Bvaluatlcn 

Chuck — 

I don't kzvow if the pacagrraph below, which was ay evaluation of Gary (separate frooi Bob 
Hansoa''s)( A»de it into his record. Paul suggests that it should be so included. Jtumks. 
Hark 

Aguirre: Cary works very hard, pots in long hours, cr)d ^••dicated to Ms work. But he 
is resl.slaot to supervision and insufficiently cognitkat 'of institutional protocol and 
possible prograiBMitic iapect vC his lovest Lgati ve Methods. For era«ple, though he feels 
ccs^tent to M.fnage the Pequot investigation on his own, certain subpoenas he prepared . 
required revision, inter alia, to avoid violating piLvacy statutes and he has, bf falling 
to conaolt with his branch chef, inaccurarcly stated CoMisslbn policy in coMBunicatlon 
with defense counsel. Kis manner has, on eore thao a few occasions, drawn coatplalnts frdn 
opposing counsel whirii, though not lo Itself an Indlration of Inappropriate conduct, 
raises a question Iw^jauso of rheir fre<ju«ncy and consistency. Other staff attorneys find 
it difficult to work with him; his desire to ndintaia coMp^cte control o£ fats Single 
investigation seesu to pte«:|itdo full and open sharing of his legal axuilyscs. fkLhas 
difficulty esqplalning the significance of evidence Ms lovestigatioa uncovered Ifi linear 
fashioa and expresses resentSFent at what he inaccurately perceives as attempts by his 
supervisora to tfrwart his suoonaa. 


54 


SEC- 01064 secoUMB 



St yw C t ary TransmitM form 


E«vieyc< 


Slb^MrvfttM* MdBMrt 




Superviter (lcc«aw>cn<iot(on:. Tills cnyieTec l»r 

mode contri^ionsof th* hlghoH ^uoilTy 

^ mode contHbutioM of high guofety 


. mode oontnbutions of guahty 


. mode no sfgnffkant (ontnbution beyond on oeocf loble IcveJ of performance 


ai^crWtor's 5ign<rtv« ^ (y^, tjx 'C 

TMt rcoonnoendotion is ^ovided os gukfonce to the CompcntotionComndltgd and does 
not oomelotc to o level of merit pay increose. 


feapensttioa Commttree Re e omim m d atf o n - 


Incre«ac(s) 


stceani 
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Guy Agutfrt 

I siq»mised Gvy A«^e fima tattsy I lilOOS AgtMtii tbe cod oC die ndi^ pcfiod. Ax 
diowft (M hit ooolriMtoa itMOMoc (diy '■•o&M <4troady luid «ii one iflVMijation 
AdagtMiiwefe (be po>p.>» 4»iifr 4nlm«ftCTiavohfatiictrtd^ by Fe<iya Capful, 
opeof lh e- t utioa't hrgeA bed^ biodv 

Gary Im ta imaulched dedtcaCian i(> Ihjt case (oAea leodiac WeU beyoiKl wxxiul wock 
Ik^) tnd eObitt hiy« oKtnasd evaioMx otpobsttfal msider indbii; anS possit^e 
BW^poblSveiniifaiKbyihtiuBdlntfifcpnn^^ BeiiaihWBihletooVfitAma 
ii«kteoftfbaMietci|iphtii^«oaBaDl^iDliif pAtaAeimMicaiigiL OaywoHml 
sIdMiy whhtbeOffipe ofOsoi^iaQce tepectiois m! finodoalifiMt ^ 4eMiap tfie case 
■at WodcB^ *^4 •Bvet4 (df'cagabapry myaabatioBS <0 drrAjip a oaoiherof pqleadal 
Ica4t. l|bitetimistenl]ygitiMChoc>baiaile,Md4WnsMDe. 

Chty eaawBriccmiawat tiag ttfoftta ttaotaac Jeam-aa ilaacwcoacitciaMawrto 
ejfeacB ((le eOectiveDets of hit oooaiuaiciiioAS bo(b to those be reportite oitd Dnae bo 

WrittcD bykobot Hiooim 

yL//& ^ — 


aosooosr 
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kcemoraiaum 


TP; FOe 

ntOiyf; TMiCovn 
US: req*«CAo(t Saks 

CC: EricPEMJa 

DATE: A<e««(),MOS 

■ ' Aip«(ofC>c»KS(ic*tlooiololbeMiaer«fTndaeiBCalaMS«taia6w(rd«HO-09SIS) 
iM*«e (deoKM kut One lotatfiof uKiWi P<a(]ii^ Cipitd hiii A«c«eil «pfW( 0 l *«iMb 
t«l«~ tficou^ ci<xwlSat bnfctars. TIwse sonuriot art as (bSowr 

I) Washgtesrrfioile^itanafBa.-yaosainftgUMSedMiaafanlildfaSol'yilPC^ 

3) Wakisiies(«iK>feduaaa<tacy£ractfaidieai|amMlMafiHQoadiryonDn£aa4r 

3) WadisakaBMlkkJibvyaadtharttikantanvecxeoUedaitkMaac&oCbar. 

TMe MoOan retavod ira« Pafoat pvnual to subpoena ^ nu lUfnaky of 

teMtadMBtDireaadHBCoiobeoaGaatomerdiqs WebcUeve Aatn AafttaKvdtecnartos 
ibovc. ifae malQi af%(kia|s>ed lo boae£( Fa|iMt by astificislly mflatiBCft* wIbba aodkr p(kc 
ad Itrus biAatiag At ndneof (boea noeitod by Pa^uM ia Ac otftriay. ta Ae Abd aeeaado, 
■tiffbs acted •cvesal bBtior a erintdtm tcOeinnc ibe w«A tak Irads is wblA Pet(iM( dees 
a b BMIsidaeilattbBB ae l b BSatd to bdytntaad/etcamsivi St saU<Mt i a l lyldbfcrp6c«a. bi 

«eeoaD«s eoB aad OSov afite Ac exeouttoa of Ac «aA aalc. wc fcoad iastaaocc wbere 
would Aoa tboct dx(c bwg posiiioo. 

Rcfasddit At } sccaaoaa, wc bave sevoal ^uestiora tbu «e are |oiac u> aplms ssiAAs 

Pome Breketfs) So Ac Iradea Tbese q\>es6oas, aaoaf oAos. are u t>Uaw$- 

# 

' I ) (b sceDaoo ) is Pei{eot tvoidiof Ar aeed to botinw stock tar a Aorl tale by mcttlf 
bariec a waA tak ecocaied wbicb pots Aon M Ao bayoc of Ae A«t sale aad 
ttstosiaUy looiag tad (naowiac slock aoA AeambMi; 

2) <BCoaiBfia}wbaiP«qK>(t«ei*<SKpi'o<>c»ofcieo«<>B(**f«^'K^^**te 

itpotkcd a| loos **ic* lAott taki (soooeds ta|ged aiat Ak are defmeU short aaka 
are reposted as (aop taka); 

S) In KeoanoJwbeadt/SiMAoct sales aseexocatod arc AoacbadeadoiwpuraaaBtto 
Ifae '*tick~ os *W’ leal (we bare idtsAfied Mfool inaka Am appe« A be <k tacA 
abort saka Aat are ea;oeulod on dawnbcfci); 

4) b AesfaortiosoClheitock reltieltoaoeaarios I aodf weAcyafaBtreidiDgAe 
need A boaow fcr a sbort aak by Aoctiag Acte own tonga and wbal lufipeu if Aey 
be^ aettog At kagi, and, 

5) b eeneral.irfMrare At micro aspece of stock botroan and lows uAefnUts A Aaae 
xmtnoa. 

We areonaoamsd Am mniScMDi btokonige sarvallaDCC syrtoai may be Is pboe Aal aOow 
far AoeiecaBiaB of anidpidafivtordtta All mifiCTaHyelevMe PC reduce Ae poet of acenribes 
fas; Ao benebi of ftqoni «d to Ac desrianecu ofsKaket lategniy . 



<^aoci)a 
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MEM0RAND «l M 


VIA: 

Federal Express. Certified and First Class Mail 

TO; 

tiary J. Aguirre 

mOM: 

Linda Cfiahnaii Thomsea W 

Director, Division of Enforcement 

DAte: 

September 1, 2005 

SUWECl: 

Nodee of Termination During TrLal Period 


This is to inlbnti >oa that yocr <znplo>meiii as a General Altomey (SI), Qnforcenieat 
Division, will be icnDioated during your tiial period based upon your domonstratod 
ia^ility to wo* effMbv^ witli other si^memb^ ^_yp'jr unyHBinpifSSio operate 
wilhio the Seoiridcs and Exchange Commission (SEC) pnv^ss. Your termiMlion from 
the SBC and from Hie Federal service will be cflectJve at Uic close oDuuiness on Friday 
September 2. 2005. 

You began your cinploytuent with tlic Commission on September 7, 2004, As you wete 
advised at the time of your appointment, an employee who is given a career conditional 
ayipoiiiiiDcat, as you were, must serve a one-year trial period. It is during this dree Uiat on 
eoiployee has to demoDStrate Adiy his.'her qnaliflcalioos Tor coodnued etuployipeot 

Several times througlioul your trial period, your supervisors advised you that joor 
conduct was iiufipropriate You were peraiittod to transfer Aotn one Assistant Director 
group to another after assuring your Associate Director that pnobleras that had occurred, 
iiKluding personality conflicts and resistmee to staadand siqrervisioo, would not recur. 
However, you have continued Co have conflicts wlfl) oQter staff attomeys, yout branch 
chief, and a Trial Unit attorney assigned to your primary case respoosibility. You have 
cofttimany expressed dissatisfaction with (he.sapervnory strucCuTD and i^wied the chain 
of conumnd in the Division. On one oocasioo, you stfbqutled (and lator withdrew) ytHif 
resignahon to your Associate Director, and indicated that you were oflintetested in 
particfpadng in preparadon of your primary case assigranmt beyond its investigatory 
stage. While your suhstandvc work generally has be^ good, the problems that have 
Qcc aired in other areas arc so sigtuficanC chat they Cu outwei^ the value of chat work. 

During the last several months, your Associafe Director, your Assistant Director, and 
your branch chief have met with you on several occasions to explain U> you the 
importance of working together with other staff membere to achieve coosensual goals ud 
the importance of operating within the SEC process. 
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Since Uiosenteetuig;;, your conduct has ixjt improved to the level that warrants retoition 
beyond your trial poiod. Therefore, your employment with the SEC will be teoninatad 
during your trial period, effective September 2, 200S at S:00 pm., in accordance with the 
proviskins of SCFR 31 5.804 

1 have reviewed the situation with yoar supervisors, aj»d this decision rqrresetits the 
oonseosus reached among them. You may appeal this action to the Merit System 
ihriteetkm Board (MSPB } only if you beltevo it was based on partisan political reasons or 
Ktanlal status. Any sneb appeal must be sobmitted in writing, sot later than thirty days 
tiffer the effective date of this action, to the Merit Systems Protection Board, Washhtgdda, 
D.C. Regional Office, 1800 Diagonal Road, Suite 205 AlcxaiKiria, VA 22314-2480; o- 
matl; washingtoaregionhftmspb.eov. : Fax: (703) 756-71 12. Appeal forms arc attached. 
You can access ibe relevant regulations at yyw pH S rfl 

If you have asyquestrous about this notice or your rights, please coraact Linda 
Borostovlk, Human Resources Specialist, aUimiPHK, Although she may not 
reirrasent you, Ms. Borostovik is available Id answer ifueshonx you may have tegaidhag 
ynnr attendant rights In addition, we itecd to coordinate your obtaining personal items 
ffom Station Place and returning y our laptop, token, identification badge, aod office key; 
You may contact Chuck Staiger atflHHBHPl^ arrange to come into the office for 
your personal beioogings and the return of CotnmissioQ items or to use a coinrier service 
for this pui{)ose. 

ACtaclimcnt: MSPB Appeal Forms 
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fWm; 
Uit: ■ 


6 «< 9 ef. Paul 

VVednesd». Aiigutt 24 . 20 as ixn PM 
Thomsen. iJnda 
rw:G»fyrtPe<HK>* 


Sorry to bother you with this, but In LL^ht of your ««eiicr oatiUL I thought I should if«ad 
this along. Oy* 


faul R. J&orger 
Oiyision of ^foic#«i«Ot 
S«CQrvti«» and Cxchaoge Coiceission 


---•^Originsi KMssag* 

frost ItfoltMn. Hark J. <Kc«rtikanH0SCC.ODV> 

Tor Serger*. Paul <8«rg€rPfSEC.00V> 

Cti Upruen, Robart <HansohR9SOc:.GOV> 

Sent; M hog 7i 11: £4: 29 200$ 

Subjactt'-^ry and Pequot 

Padi ■ 

tong (ae.eting on Pequot yeot<r4«y with Sob, Jl* and Ltban to discuss existing dynsiticSr 
txanaition planning, cvctain discrete issoes raised, inter alia, by Sfbgrg transcript, 
Boti^o line is that dairy is caaklng Hie Iwposslblt ^or Jt» and Liban. Refuses to treat 
then. as. egual pattnero, is reluctant (or unable) to seriousty Irwblve thea in 
strateglc/tactical planning, instigates personal fnuds. I*ve also spoken at length 
prtv.at^y with «71«; ata conrinced he can take over and.siartage Peqfuot elth Liban auce 
eSiigiehtLy and effectively than Gary. Bob has the sa»e sense, and has- conferred with doe 
Ctlls'to' ^ sure Market Surveillance Kould be GK with a translclon> feedback C get free 
opf^slflg oounael (taking into account their obvious self-interest) suggests Gary's 
spprosch with thee is not productive. And 1 feet Gsfy's view of tMngi hese Is not a 
healthy eiceent for bhe group. Bob and 1 both feel that it aay be spproprlste at this 
lu/rctgre# before Gary's probationary period elapses, to consider hla tenalnation. I sui 
willing to spear with hisi frlernl to friend to see if he would resign voluntarily, in the 
ijiteiest of the Agency's elssloa to tdiich he id dedicated. Would appreciate your view upon 
retom. 

. Hark' 

'.I- 

• 4 -— ^Jgloal Hessade-— - 
fbodt Besgrer, Paul 

S^ni i Hedoesday, August 24. 200$ 8:13 AH 
Tot.’.Krelfaan. Mark 5 . 

B^^iect : rw: Mack Testimony 


Paul-.R' Berger 
aivision of Enforcenent 
SidOTfttkrf 'and Exchange Coerti-vslcn 


-'V--*^rl4‘inal Message 

rr<M( Aguirre, Gary J. <Agulf reG4SKC.COV> 

To; Bei;gef, Paul <B«rgerP4SEC . O^V> 

Sect: nod Aug 24 00a$:«8 200$ 

Sut>5't''t: Hack Tcstix>ony 

..ui: . C0G0i67 
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Too tnd requested my Analyst* Wfiy John Hack's testimony should takan. I had dalayad 
*andli >9 it to you in hopes th#t Hark t#ould b« optn to this posalbllicy. Ho«««var, Hazk 
Tac^mtly told jeo aqain that I iro^fld hav« to establiah that Hack went over tha wall baiora 
1- could take hia testimony. This does not make sense to me or to other stall. 1 an 
tharoTore submitting my aoaiyals tiircctiy to yoM. 

1. . *4*0 be sending you the memo I mentioned during our discussion in eiy office in mtd- 
dolYf baling with the faotora that led up to my resignation. £ have not had time tg 
prepare it because of the demiands o£ Pe<rabt« my CCOC brief duo on August IS and my 
scheduled vacation. 

Gary 


from: Aguirre, Cary J. 

Sent; Thursday, August 0<, 2005 6:34 fH 
Tdj.Janson. Robert 
9ub^ect: Hack testimony 



You have asked that 1 4p s memo wby X believe the Hack testimony should be taken as the 
nemt logical step in the ^eqoot tnvaatlgaeion. I believe there are three reasocts. first, a 
pxoi^o of tipper t^as developed .in- -ckLs case that-has multiple-elements: The — - 
pos ability that Hack acted ae the tipper satisfies almost vary element and is 
IncoMlstent with none. Second,, whether or mot Hack Is U>a tipper, his testimony will 
•dvance th« investigation. If he is the tipper, his testimony will likely suggest some 
svenuea to be pursued and others to be dropped. It will pin him down to a story which we 
can begin to disprove. If he it not the tipper, his testimony is the likely first step to 
elij^inatlf^ him from consideration. This would allow our ilaiited resources to be focused 
od-«tas;ting a new screening process to find another possible tipper. 


Hack meets each element of the profile. 


The timing of the trading with Mack's access to potsibX^ InforwatLcbi 

The'fiTbt eU-ttent is whether Hack, had possible acesss to Infoiiiatlon that CC Would make a 
tan^r 'loffirr for nr. He had access from two soutccsi he had been the CCO of Morgan 
Stkbiay, who advised GS, until late March. He also took over as CSfB's CEO on July 12, 
2^1^ Bamberg's trading pattern, which I can diacuss in more detail if you want, suggests 
that!' bd. obtained information just before Hooday July 2, around July 9, aod around July 25. 
Hack- ^{pcldentally met wlch C$rs*s CFO om June 26 or June 2^, again a few days before he 
began.wbrk on July 12, and was CCO at the third key time. Hence, Hack had relevant 
contacts with C$f8 at each time. Aleo. CSfB was ^woofng" Hack sway from HerriLL lynch sod 
otitef Investatent banking flnas during the period from April through July 2061. It would bo 
c^aisteht with this effort for sooieOM at CSFh or CS to mention, as part of this wooing 
process,, what Inventory Hack would be taking over. Incidentally, we know bow Saraberg saw 
Hack's', new role as CCO of CSfO. He end hie eon dlecossed the fact chat C3FB was the second 
ISTQeit tlfvestmont banker at that time and ''It was good to have friends in high places." 

Of cbuiev. there is also the poeslbllftT khat Mack, through hia contacts at lk>rgan 
Stanley, knew about the pending CE cemder offer. 


Oues^ldning Hack about this transaction could take us In several directions, each of wMcb 
suggests a different focus tor th# investigation. First, Mack could deny that he over knew 
that wo.tld make the offer until the public announcement . The iovestigation would then 
ioetti oTi whether this was true. Second, Hack might say he learned on June 20 or June 29. 
The .focus would then b« placed on his contacts with Snmbcrg at that tt*.e and whether he 

' C.00Qi68 
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thst had buAp«d it» o£f«r around duly 9. FtnaXly/ h« ci^ht giite convincirvg 
t«sti*oay that he learocd after Jot^ 12 for the first tlM and cause u« t*> xxevaluace 
wnetbar hta thoold be considerdd. 


Mao. Sereber^'a trading suggests that h« <f^d not get the tip until shortly betora he 
started trading. Be wocld not be the largest purchaser ot HP durdng July if he had the tip 
before. It also eakes sense that lita tipper* likely aoneone he trusted, ffctt the tip just 
before Sairberg started trading. |fad the tipper had it earlier. wodid h* hare not 
eoeoaonlcaced it earlier? FUroWfv QC aade Its first offer in early June, ffc would aake 
sense for Saaborg to fiart boying then If he knew about the trade. Tti# Kaedb*CSFB eeetlng 
on June 2B Or June 29 and the Sastberg huge trading the neict week fits. 

FUctherr we are operating in the dark regarding who Hack spoke with and when be spoke with 
them about stepping in as CSfB'a CCO. C2r0*» counsel tells he he spoke with CSrB's CFO and 
the Credit Suisse chairasn of the board. Here t2>eae the only people? Mack's testiaony 
could point iis towards key people at CSFB. Coneersely, he night tell ua chat ha was 
•eelng soee of the people on the acquisition team as Morgan Stanley at this tijae. n^at 
wpuld take the infestigation in a c(»pletely different direction. 


Kick had the motive to tip Baaberg 


— Macdc had-muLblple-reatens -foc-tipping Saoberg aboufthw GC tender Offer for 

Belloc./ 

a) Mack got into Closed Pequot funds opd special deals that Hack thought would have 

big returns to hio' duritv} and after 2001. Hack was getting into private deala that Pequot 
was putting together for its own principals. Including projects with the following coda 
r;aakes: SS ftiilion into *Fresh>atart* (Lucent epin-off bought cheap), $2 «ii.lllon info Baby 
C, a'nd an'uAknown amount into Olstyessed ^ys, which later became f^equot Special 
Cf^rcunities Fund, the moat intece-vtlng situation involved Crash Start. Hack was pressing 
to get into this for soaatiae. On June 20, a Ssaberg e-mail said that he was with Kick and 
that Hack was 'busting his chops* Samberg's chops because he had not got the docQS»ents on 
this iovestment. Neither Che Pequot ptincipaia nor Saaberg'a son seemed happy about Mack 
getting Into this Fresh Start Outing the call on Jume 29, when the suapocted tip 
ocrurred. Saml>«r4 at ranged for Hack to get Into Fteah State. Hack also was getting into 
Peqruot funds when they appear to be closed. Ac that time, Samberg's fundia were doubling in 
v^aioer in teas chan 3 years snd the Pequot Scout fund was doing even better, fn gcnersl, 
the fund) had a $S million lower limit. S-maila show Hack putting at least $13 million 
ihto thivsa funds. Ooa of the spread sheets 1 provided to Hark on June 28 shows Hack 
invcfted.ln IS different Pequot fends (but It does not show when) . As a rough estlstatei 
based 'bfi performance over 1999 aod 2900, Hsok could reasonable expect that lus new 
litueaimenVs in Pequot during 2001 alone would have returned so.'aething in the range of $5 
million year to Mack. 

bl Bdard seats As shown od ode of tbs spreadsheets, Ssmberg was promoting Mack for 

board iaeaCs on both Baby C and rresh>scart. 

cl.- Office Space ittek was using Pequot office space Intermittently during the period 
from March 2001 through July, 2001. wh«»n he began work for CSFB 

d) ' ' ' Slock tips B«ad>crg was giving Mack stock tips on public companies chat Mack 
dlrggtly invested in. “Thsi'a where were putting our money • 

e) . . friendship Mack and Saidkerg were close friends. Two months ago. Mack took over as 
C&> ai Pb^ot . That Saaberg would choo.ve Hack In the middle of an Invesdgacion thst could 
land {Hack in jail tails aruch at*cut the Level ot trust Samberg had In Hack. I discussed how 
the friendship played as a motive in my June 2? »e»y>. 

fj (iack'.s crossing the line for Pequot. While Mack wss at CSFB, ha wss acting as 

Pequot'a agent to introduce one pf the companies Pequot co-owned with Lucent, td an 
investment banker in China. Hack's letter, written oo behalf of Pequot reads. "1 bave not 

s69 
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9 iv*n '.tiis lirsc to CSf® (Mh«rfe he Was th**n GSO) or to Korean PtanLey because I chink yoot 
coftCaots ift Cfuna axB the best ’* 


had a relatiortsMp of trust d*ev friendship with Hack. 


Wo <to not hawe a complete picture of Mack'e financial asaets, but hia holdin<pt 
lb Yiln Facpjot iunds In 2001 eaceirded IfOO willlon. M« holds an angineerln? decree fro* 

HIT, a Hasters of Science froa Stanford, and an HSA fro« Coluahia. Ka started with 
KiU Ions and built the largest hecge fond in the world as of 2001, whan the Qe-Hf tradlho 
took place. Bo has 9enerally been very careful al>out his coBMents in his e-eialls;. He useed 
hOi. irtsteiit pBasa9iT>9, which leaves no traice In toy ooctputer, to cowaniaicate with key 
peoplo.' In short, he's s s»a:t 9uy who took few chaooos, tt does not fit the pattern for 
hl» to be t 4 lrin 9 bi^ chasces where he 90c his tip. It Hakes sense that hb Qot it frow 
sbnwrdne he trusted and who else trusted hla. That was M-^cfc. Hack's e-aulls to aod ficat 
^aaborg have m difterent nn9 about thc«. In one e-ftall, Saa^er9*s secretary tells SaaOM^g 
Itacff had caJLied and that, *ha loves yoQ.'' In s%m, there was a deep trust and frlendshlo 
betk^vn the*. It ia exactly the klrkd of relaclonahlp that Satvberg would feel coAfortable 
calHf^ Oft for a tip as bl^ aa Kf and OC. 


Baebery'e need for a bi^ favor ftom an old friend. 


In July 2001/ Sawherg's cnapany was splitting a pari. Benton was a younger and a rising 
star. Benton's perfomance was dwarfing Sanberg's. Saaberg was tecovaxing fro* heart 
surgery.' Benton was leaving with at least Italf the cowpany. Savberg was locking at even 
bigger- staff losses to Benton. He testified that he was concerned at this tl*e that wore 
ot hlit executive comsitiee 'height walk.* A big hit on GE-Hf would Illustrate that his fast 
bell' Had not Slowed. Regarding CK-Hr, H«ck was )uat the guy to do his old friend a big 
favbr. ofws that would also benefit hi*. 


Regarding SMtoerg's situation daring this tiaM fra*e. he testified at the first session: 


The 


It was about to spilt. 


was dbout to split, 


lo Srpeew ber *00, , _ 

^ trying to 

se*stab'l!sK tike franchi** value oT Peguot and^he core funds. I was actively looking for 
he]M>/ ■ kdH' t did things in a nanner that was expedient at the eibe given «y expertise In 
tiiie ekvu. 


ib' a slallsr velA, he teetified at the second session: 


My fltn' w»s going to split in three «onths. These people were wiy other aianaging 
dxiradVor ^rtCMcs. Tiwes were fragile. T needed their approval to do whatever I wanted 
to do or they night walk (enphssis added)# 


There db'rtot appear to be other leads in the Sasi)erg e-*ails. 


jTvo evidencd not sorely point to Hack. It points to no one else. I have been through 
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ht« e4l«n<!ar< Ma crc41C card receipta and Ms phoM slips. Hilton, 
tPic, Hincy, bate throu 9 b th« Ko on« has shown up as » possii>le candidste. 

fiirth^r. ftLOd tr»nV his statnd that $»at>«rg nsde tha decisions alone. No one was listed 
with hin on the Tried Frank list* of those participating in invest9«n£ decisions, tf we 
don't talf* a look at Hack, we start all o«ec again looking for soedone that fits the 
profile- Then the gueacion would reaain: if •»« find hia or her, will there be a sljstlar 
iMuuren- for hot prooaedLnq with the cKantnation? Very posslllly ye«i given Satibetg's 
cird^ea. 


Gary 


S 


C000i71 
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Stactinik, Weller J. 

Ffbre: 

Thomsen. UfKJa 

Sofit 

Ihufsdny, Jim 29, 2006 6:24 iSM 

To; 

Siaefnik. Welter J 

Sub}scf! 

RC: ENFex.employe« 

thanks 



Kefc84g<i-— — 

FroM: SCftchniJc. MaUct J. 

Smc -• Thursday. Jun* 29- S;!"? W< 

TO; Thnaw»*n- Linda; Ricciordi, Walter 
Subjects FW; EKF «*-«nployc« 


ForffOt to send this to you 

Klci^inal Message 

Ki'OiSt SCachniic, Walter <r. 

Sent: Thursday, June 29. 2006 0:13 fM 
To- Ahrehant. Anti; Mui#es, Richard K. 
Subject - fW; EMF cx-<wvloyve 


m 


-Original Hesaage----- 

Fro*n; Sullivan. Mary IK-th 

Sent; Thursday. June 29. 2006 0 . Oi AM 

TO; Staohnik, Waltui J.; CgbuiL. Melsoii K, } Woodlord, Rlt^hard; Andr«t*«/ Kelly J. 

Subject: fW: ENF CBt-eniployca 

Please see below. There seems to be 2 issues here; i) was the accouot used After the 
individual’s d»;parturu.' and }] why the account wasn’t cancelled. For |1, I can ask OIT L£ 
they cert detecniixe thi*. Should I? be referred to one ot the auditors? If so, who? 

Mary both 

P.S. X checked and the account is atill showing up on ^clook. 

-Ociglnoi Kessage----- 
Prom; Cerrity. Josopii 
Sent: Wednesday. June 26. 2006 6t4l PH 
TOi Wilson. David 
Cc: Sullivan. Mary Beth 
Subject: Re; FHF e*-«*nn>lnyee 

X would suggest that wo aend this to oig for referal to go. 
r have cc’d nr«iy both 

Regards , 

Joe Oiccity 
OIT Se curity 

Phcne^jmllll^^Hp 

Ceil : 


Original Message 

Fron: Wilson. David 
TO: Booth. Coiey; COP.9 
Sent.: Wed Jun 28 18.26:56 2006 
Subject: Rt: WP ejc-e«pioyec 




836 


Pr«XJLei)itvsry «vid«ac«> au9<j«sc& this Account was last in May 2006. I. aa awaiting a full 

xttporc toeaorrow, ShouM. I involve iG"* 

-dava 


rmiB; Booth. Ooroy 

Sant: i4oci €/29/206^ 6r3S PM 

Tot 00(*S 

Subject; EUK ox-ao^loyc^ 


Gary h^ulrro is on attorney who left the agency about 20 aonchs »go. Ko i« involved i?) 
so<»e Senate Banking O^onittaa t«sti(aony, wherein he has been sharing some information that 
the SBC would regard as noi\()ablic. someone in the Chairman's Office noticed chat he is 
still reg!stere<l an Che address bo^. which the qu<^etion an to whether his 

privileges Were properly terminated 

Plewite request a termination of Uie accovmc. aad also check to s^ whether there hat; been 
any login activity. R£A token usage, etc. since his Soparatton. 


6000593 
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^tachnik, Walter J. 

f^roni: 

IkOcH: 

To: 

Subject: 


Humes. Ruitafd M. 
n^tjredaj^. June 29, 2006 2 09 PM 
StacfjftjV^ J. 

RE: ENF ex^aniptoyee 


^djilce far Che upOece. 

- • --Ori^irAl M<ss#9* 

rroaei: SUkchnlk. Walter J. 

Sent: ttttjreday. Jurte 29, 2006 2 OS Pti 

tot AbrAhaac Aiiil; Hu«vee. Ricli.»r6 M. . fcindj? KicciorJi. W4lt«vr 

Subject; FV; QJP ex-w»i>ioye« 


rvi 

-Original Message 

rrom: Suliivan, Hary Beth 

Sentt Thursday, June 2?. 2006 12:02 PM 

To: Starjuiik. %falter J.; Egbert, Nelaor H.; Andrews. Kelly J.i Woodford. Kichard 
Subject: TM; ENP ex-«*«ployee 

Update fr^^Tf 

— Original Message*—— 

Promj Wilson. David 

SenCt Thuxsday. June 3$, 200C ltr04 AH 

To: Sullican, Mary Betli; Gerrity, Joaeph; So*\tl». Tvirey 

Subject Ao: tup eA'CMployae 

lUMxIcii like la a false alstp^ Teobs say acoo’jt^t hau actu&Illy b^n •disabled* since 
decosber. I'si still crylitg CO documetic why It kapt sending out an ouc of office reply. 
Also, the forest user does not have an rsa token and I m cryind Co see if can docuaxiftb 
whether he ever had a tnken. More when I get it. 


Sent froM my BlackAerry Witcless Handheld 


.....Original Message----- 
fcosu SulIivM. Mary Both 
re:' Mllaon/ David; Oertlcy. Joseph 
S^t: Thu Jnn ?9 200€ 

Subiset; REt Q^'P ex-etfployee 

rbaoics for rh* Inlo - please let »« know w»\at you're able to find out. 


MHS 


Prom: wilsoo. Davhd 

Sent.' Wednesday. June 28. 2<106 6:48 PM 

To: Ocrrity. Joaeph 

Ccj Sullivan, Hary tWrCh 

Subject : PE: tNF ex-wploye« 


D000616 
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I will contact KB tanorrow wtfian I havo &ottex handle o»j data 


-dave 


Pro«; Gerrity. Joseph 
Sent; Wed 6/?8/2006 6:41 PH 
to I Wilson. 0.»vid 
Cc< Sullivan, Mary Both 
Subject. Ro: EIJF e»<-ens>Jnyce 

X would suegoct that we send thia to oig lor referal to gc 
f have cc'd mecy bBtb 


Segarda, 
Jo« 4birricy 
CUT 
Phone 
Ceilt 


Hessage- — - 
PtoM; WU son. David 
*!>»: Booth. Corey, COPS 
Sent: Wad Jan 28 18 26 S€ 2006 
Subject : Bfi: £MF «x>enployec 


Preliminary evidence suggestc this account wao last uved In Kay 2006. I am awaiting a full 
report tceoriow. Should 1 involve tc^ 


-dave 


Pi'om B^oCh, Corey 

Sent; PMd 6/?B/;006 ; IS PM 

Tt> COPS 

Subjeet: e^WF Ojr>ee«pIoy*« 


Gary J^Jui^xe is «n ettomey who left the toency about 10 months ago He is involved in 
soMC Senate Banldng Ccwndtlee testinony, wherein he has been sharing tome infomeclon chat 
the SBC would regard a« nonpobllc. Someone in the Chaitmon'fc Office noticed that he Is 
still registered in the Outlook a<ii.lc«a3 book. «>S:icl> caiuAS the tjuestion a« to %Aml;het' bin 
privileges were pmpei^i/ terminated. 

Pleaae coqu'^.st a tVfVminat ion ot the account, and also chock to see Whether therb htta been 
any login activity, RSA token usage, etc. since his separation. 


2 
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Sutijyan. Mary geih 

Wilsoo. David 

Thursday. Jijty 06. 2006 12.40 PM 

S4jll{v8n, Mary Bath; Garrify. Joaaph; BoolPi. Coray: Hamarvjaz. Joancta C. 
Corile. Jam«s A.; Siaigor. Chadas 
8& ex-ofnp*oy«a 


I think this IS a final report; 

I iort^rvitvad CtvticOc who told h« pr«S4;rv«d this account at the direction of 

Juanita Hacnandez with the Office of th« General Counsel/ which launched an Investigation 
of the usdC/ Gary AiTuirxe, prior to his departure in Sept. 200&. Hr. Aguirre waa sep.scated 
tifm the agei^cy while on vacation (which explaina why the Out of Office Autoreply feature 
on his enail account was declaring that he*ll be bacir ih Septeaiberi . Ks. Hernandez told im 
that Id preparation for the separation/ OCC directed Mr. Stalger's office to '‘freeze** the 
sub:lect's infoctaation t-eohaol^y aasat*. ^resunably the subject's laptop and external 
storage devices were aecured (f don't loiow and haven't asked) . The e-siail account Wss 
’'disabled/* meaning ti>e auL>)ecc could not log into it. Hhilc the subject himself has nob 
accessed SZC systems alnce *>eptember 2006, the email account still existed. One log entry 
notes that It waa accesaed in May 2004; X have not attempted to discover who accessed it 
or what wa^ done (again because this is an ongoing investigation) and it's possible this 
is aA artifact/ since such log entiles can be generated by something as «iiTg>le as the an 
WpdAtc anti vUal JOttvwxgj.ths. tP^ii accoiait, may have been jiccepting mail all this 

ciieei I haven’t dug doMi that deet* (abd 1 was also f'carOcIy worried about middying the 
waters of what nppeara to be an •.ctlve ihvesttgatioD) . Issues I still haven't resolved: 
Does somebody else have access to this accountt Ifas/ls mail for this account being 
forwardmd? Ha. Remandez saya ahe is not reading mail sent to the account; X have not 
pursued this issue beyorvd her. Hy concern at this point is tbat the the dsta in that 
aoooont. has not been fired in place; that is^ the account appears to ant to be live and it 
is (possible that someone has been accessing the account (though not Hr. Aguirre). Put 
simply/ 1 think it might be difficult to successfully present a chain of custody claim for 
this acruunt. 7 would tecoeiner.d that, if the account is/sdghc be needed for legal action 
that it be foranslcally copied onto a hard drive using the agency's current EnCase 
standard arxl that hard drive secured as evidence. T presume that the user's laptop has 
been secured in some faahton all this time; 1 recomend that siadlar steps be taken with 
that Laptop's heed drive. And finally, we have removed Hr. Agulrre’.s name from the Outlook 
eddreais database/ bjt if you know the address alcesdy you can apparently still send email 
to the account. The awcorepiy feature hes ap, patently been successfully shut down. 

Abd ftnally, I*ve .suggested to H». Hernandez that OXT Socuiicy and OIG get together for a 
Mrafcing to telle about how the technology works and so they can educate us about their 
needs. 

-dava 


From: 

SMTt- 

fo: 

Ce: 

Subject: 


-----Original Hessagr--— - 

I' com: Sullivan, Kery beth 

Sent; Thursday/ June 100b PM 

To: Wtleon, David; Oerricy, Joseph; Booth. Corey 

Cc: Cocci«/ James A,; Hledetkeht, David 

Subject: RE* EWf ex-e*aployee 

The OIO did not make any reguests concernln rhl* e~«aail account. You'll have to check 
with Brrtfoi cement oo this- 

Maty Beth 

Original Message 

I'tom: WllsoC/ David 

SenE : Thursday/ June 29, 2006 3*91 PM 


1 


vOOO ..56 



840 


To: Vilson, D*vt<i; Sullivan, Kutt Bath^ G€ttit.y, Jos«ph; B&och, Coroy 
Cc: Corcie, Jam«» A.; tfiodvrici^hr, David 
Subject: KE; iXP ex-#“Jtbloyee 


This l« getting asore coaifiicoted. 

I hav# a copy oi an eoail sene by Scott PliRg>ton of Rnfoccenene to Indea: Singh dot«4. 3urte> 
26 directing Inder to not delete the account in question on the orders of superiors. 
tells ave hla orders caM from Charles Staiger; I*ve sent Chuck a not* but he's. appareniCLy 
out till Monday. It'a posaibie ue've tripped over an ongoing internal isvostlgataon (Mary 
Bech/ can you offer us any insights?}. I have reason to believe this user was taminated 
durihg his probationary period. 

To rextetate: The user baa hot logged In to his account since his Cenaination date in 
Septeober 20QS. The account was deactivated, reaning the user dould not access 2ec assets. 

David Wiederkobc ot entor^Bfgbt jdkT balled and asked m i£ «m could hold off doing 
anything t<ith this till Chue^ lit back in^ town. I an okay with th«t, since it currently 
appeare as though usar docs nob have aoecea to SEC assets; T can pull Che plug on the 
accovat it. desired, but 2 wovlil advise sgSinst Ic, as X suspect this account was not 
deleted in order to pursue M ongoing investigsri^. 

Any oedacs? 

-^yc 


— Original Message-- — - 
rcom: Itllaori, David 

Sent; Thursday, June 39. 2006 11:04 AH 

To: Ssllivan, Mary BeCh; Oecrity, Joseph; Booth, Corey 

Subject: Re: ENF ex-e*ploy«€ 

Looks like is a false eiara: Techs say account has actusllly been "disabled** since 
decejibec. X’* still trying eo docvirvMtt wby it kept sending out an out of office reply. 
Also, the fonwe usef does net have an rta token and I’js trying to see if we can document 
whethec He ever bed e token. More when I got it. 


Sent from my BlackBerty wieeless Handheld 


— --Original Meseage-— — 

I'com: Sullivan, Hasy Beth 
To: Wilson, David; Cecrity, Joseph 
Sent: Thu Jun ?9 0B«13»29 2006 
Subject: RE: CNF ejt-eP^>loyee 

Thanks fet the info - please let m know what you* te able to find out. 


KBS 


from: Wilson, David 

Sent: Wednes-iay, June 28, 200B 6:4# PM 
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To; Rotrity, >Toa«ph 
Cc: Sullivan., Kaxy &«th 
Subject t R£; £KF aa-oaployca 
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1 will contact MB tosorro* wh<an I bav« better handle oo data. 


-dave 


Ffcn*: Coirity, Joseph 
9«nt: Wed 6/7^/2006 €(<} rK 
To: Vilaon, David 
Cc; Sullivan. Kaxy Bwth 
Suhlect: Re: EHf ex~ei^loy«e 

I would si^eat that we send thia to al 9 tot xeCecal ta $6. 
I have cc'd Mxy berh 


Re^arda, 

Joe Gertity 
OIT Secu rity 
Phone:| 

Cell: 4 


Original Measage— — 

Fsom: Wiisoo, David 

To: Booth, Corey; COPS 

Sent: Wed Jun 28 10;26:5S ?00« 

Subject: RR RMF ex-ne^jl oy«« 

Rrelirtinary evideoce suggests this account was last Deed £n Kay 8096. I a« awaiting a full 
report totwteow. Should i involve IG? 


-dave 


rro»: Booth, Corey 

Sent! Wed 6/28/20D6 St3S M 

To: COPS 

Subjeccr OiF ax'elK'loyee 


Gaty Aguirre is an attorney who left the agency about 10 laonthe ago. Ha i-e involved in 
aoMe Sen«t«* Ranting Contaittee tesci»ony, whecvtrt (iv has been sharing some inforreation that 
the see would regard as nonpublic. Soaeone in (he Ctiainean'e Office noticed that he is 
still regiareced in the Outlook: axideess book, which caSies the gueation as to whether Me 
privileges were properly teceinated. 

Please request a texerination of the account, and alao check to s«>e whetJier there has been 
any login activity, RSA token usage, etc. since hia iaparaCion. 


S 


logo : 5.8 
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WriED states 

SGOQSITIES AND E»aANCC COMM&SSIdC^ 

DivEtoKOf eTffORnarfefr 

iMPtr.iu. 

*s.im<cia^oc. BM 


aroSM-Nil 


Sc{Nes*e(3,2O0S 

Vh nKshaie to MS 9 ?MJW lUsalur MM 

QuinM* Ovidoffeia Cm 

VS. Scomlkl «ad Eichnje Oaomisuon 

IOOFS«a.KJB. 

Wmiintioii. DCM0J7 


«bgil 


Ucjtr Ouinain t.'oi : 

I mcTxapeOedla'wriKfo jnm loilty. of Ub 4A)r wkk ike CooBiiuloa, oa| of a icbc a< 
duty u> Ibe Cooaoiiasaea'f mk i ioii i to mi^CakfilK iaapitT ^ ^ tutniti ai«lxt> and la 
ftotea ihe iaTestor. L'aftnuftly. my Bi^poritan — as far ika dau n I cao ate — km ioct 
sijia oTdua mHiaan iaitkaiM*eataaK. ( sis die facu bodtjr Mo*, dloufk daejt it nKk mam 
mix said. 

I Ime boo eke itafl Mcner ifl i(k above Buoer ftcan c(iid'Scv(B*ker2im lodty. 

k IS an iaviuii(a<>oa of mpectei kasidar loiiat by oae 0 / Ike Ultcjr hedfe Ikiwb ia die aatiod. 
FoftotCapilal ManagoBtat CEOTX aribas oei oT el(bfaai SKO releinK Staff «ko wntiid «a 
das maao ftom tbe hrpaainV flftina Fuur, Grio lUbc&i. Hmmal Csaody, aad I — beSev* tba 
fCM cafi^ ia aa iASdmtkiotlixed loni oT ioiidid MdiAf ttai ooiNfO Ac fioaixail tnaitats aad 
aeai«saatia4e*elpUyia(IUedfbrlMKSIhivesmn. 

Aa dm tavesisaboa piapcsiedl OOD asdordlrtrta) aS otbus. aiqwcmd iaaidtt Mikas by 
lOd*! Ceo. Aathur Sambe/f. dibmAiySOOI. Jed tdbni At Oaaoai Bkaaik CaavOD)’ (Xnr> 
aeqiAed KcOcr Paaoesat, lac. (SAiTi. Mr. SasAais fcna^ 144 oJUoa k Hdkr jastl. aod 
tinned Sid aaOioa hi (Z node dMkl)''MbK dm pabtic aooaiBoeaeu af ke aoqabidm BB Tidy 
30. 2001, mkiaf aa Jit raJlkw poOt Ob Ac tan oocasou I look Ur. Saknt’a le jaa cay. be 
owM aSu no ixobbte cxpiaaailoa fx abac (cadea. Everyaoe ievoived it Ibis farveniptioa tps 
iaToarod me of tbdi be6eJMc Siabers obuioBd mirndal ia^pabJIc iahnakiiM pnor to dievt 

icade*. Tbe ooly facsiioa ir kaa «4wai7 

Ooly one ponoa oaaeta fbe tinia'a jnudle; Tobo MteX, iht caoeai CEO ef klar»a« 
Suaky. I bepa tafbnda{ n)i sma rt ia DO of ttas evideoc* is cutf Jaac. lane ia iba mbtb, I 
safScaaal thai »*■. Mack's teaunaay be lakes. 0» ^ppsnssBsely Jtae 21. ojf Bcao* Qaef, 
Robed Hhjoq. told me dM it »oat4 be very diScok m obuis appml to dioe Mr. Made's 
tesbacaiy beeaeae of bb poaedtal potidcal oospexTSioer Mr. Basm laier aneaced die aame 


I- 
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taaaaa*s toaeoa tereni oibcr ocaaiow. Sqmm are coabnsoHiy C^noik. AttiltMl Din^ 
KreEimu pattk%»(»d ia (Be «f itiMc dbcoaiapo*., . 

Odier evntt also satsfit* ^ 4 exlaam to take Mr. Maci'i iei4»Mjr hot tot beem kmAid 
M tfx noniul oon£. Pm eunple. i ktve inaiod acpfQxiiBiudjr 100 uApMaas ia tliis iwdor aW 
ai re^nuive dbeinaab came tbtteOj lo ae. Wkea I aerrai a pibp be at oe MoicM Sut^ 
fodLim *^*^*^ii!** fl *f idtfMc ^ toMids ^ co* cc« Mb 3 bbb( I 4>dk #s4 Sfffryf, * ^ 414 iMt 

ioliiaUjr tead them to me. RiAcr. Ac fite Ml ttem to Uat* Thdesao. lioewts^ M«p° 
Scaale/t eoamci, iitmfio Whiat, byptstei twtpnmnl pcMdooT «{ deaims aiik.lte tuff aHoratgr. 
Cntaead, As dealt tfirexUr «itk Mt. TkoAM I17 Mmt t pliad ratf aa d fboad. Of hu<iite4< of 
ccQtacla atld> ooaiatel, arte ^ i^e aSan^ my at*‘frT**r dUoutt^om at die 

tojf of ite chJBi of caoBiiaaod. Hanha. a dk M*e timv oar Mpovttori eaefaded nae hooi Ae 
ditcMdoni UeoMae Mr. Macti 

To avoM my nlamderttaadmg, /tM l«e lunc laic A«(>ia. I Mt ii»k^ ercaaih 

10 my Bra^ Chief Robot Hattoo. Auisoml Dktctm uHk Kreaaaaa, aod Aiaociaie Dimetar 
Pad Bojec, as veU B a hdef cmai) to Uoda IhoBBca. eatveuiaf •§>' oepetas. J bad bO twees 
lo obteiaiat ikdt ^pprera) m tako Me. Maet'i ceabaony. IwBafL they Creel am taaedimefy pcior 
tei»eMacl: o oi « ny» o iraris«s. toy Braoct Qtkf aod AadsaBaOiaccar coasraadaiedtaefMttie 
ex ceU coi job f teas doiat ta ibis taecadpeian. l a de td . Mr, Ktetbaan C«w wbai be called kia 
lu'ibest "Petty Mmujo award* ia niid.|uBe. 

I briaj ibese facts lo four attealma in hopes (bat you triU cake tritioeicr SUpS are 
oppropdare 10 pot dfi iovtsllpiioa back 00 track, oo^aeat with dK ComObssioa’s laUiaML 

I asa add Chat other iaaproper motives alto led to joy terjnirulioo, bat ifiae tt do 
pttxhrtive reaM to disotiU tbea boe. 


Siaoeiei)'. 



CC: Cimmiaiooet Pma S. Adiins 
CacDraiaoooer Real C Campot 
Ceomiuiooer Cyndiia A. Qasaua 
Cotaaisaoocr Aaaetae L. Maxaretk 
(By fax and RegntarMaB) 


secoaoaa 
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AvWa iWitffreL Gftv J. 

SMb tlwntoy, PctxusfY 17, 2BQS 2:IM PH 

neHiMiM,nctandM. 

iMiJukt POU mfttac 


Mr.Hnau; 

D«]H<i>»w«ecpm,<lBorjpatiiijff|i««ito(«at|rp*n'lD«iaK<lto»*hgrinii«iw«>iii'fii'iftlt>iiiT' 
poEc) ii mresAit l» iOIAmiaaa. Imtdlikt ta (M <atte £kA fin< kud. 

SteBR^, 


GaryActiinv 
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ofoceof THE CHAJRMAN 
Corropoadeace TracUag Sheet 


OetoAnlaMd: OamTflOQS 

msm& 

OMOetr 

AMlSMdTo: IQ 


Minn Required; For Yonrlnfarmeeoo 

ComepoMiMiu GARYJAQUIRRE 


CeoRoli: ES113M5 

Ueelerf; 736448 

CoMaetType: FAX 


AMltdon; 6NF-SeN>0« counsel 

ConeUuenl: 

SiAJeei: W THE MATTER Of TRADINO IN CaTTAW SECUWtTlES: HO«1t 

SfieclelbwIrMUone; REASSKSWED FROM ES TO W8PCCTOR GENERAL 

CoRleeTo: UWmenn Cat ' Tliomeeo 


COMPLETE THIS SECTION AND RETURN TO 1ME EXECUnVC CONRESI>OMOOICC UWT. 
OfFKe OF THE chairman, ROOM eiM. STOP (-1 


OraRedB/: 
(Nvltlon AptMweL* 
CaramenM: 


Phone: I V 

Deie; 

£flL/VV 


CHAMHAirS OFFICE RSVI 











yLduTK 




(r 


EXMBIT 

K 

. h.i.i.iih ] 
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FEBEX HMEQ-S FAC. BEACH 





ONIIED STATES 

SECURITIES AND EXCHANCE COMMISSION 
DIVISION OP ENFORCEMENT 

I0«F1T.,KC. 
wasotsitok. j>.c ai»« 


M«8l«tMttra«.UK 

{3PI 551.4437 


S«pleii]ber2,200S 

VU Facsimilt to 202^772-9200 ud Regular Mai] 

Chainnan CluiscoplieT Cox 
11.5. Securities and Exchange Commissioo 
M»F Street, NJa 
■WasUngton. DC 20037 

Re: In the Mmer of IVadirig in Cewain Seeurili es: HO.Vg 18 
Dear Chainnao Cox: 

I am compelled to eniie to jnu today, jny last day with the Coauniaaion. out of a sense of 
duty to the Conumtsion's mission— to maintain the mtegrity of the finaodal maduXt and to 
jxolect the invcstm; Unfoitnoately, my supendson— as far up the cliaio as 1 can sec — have lost 
sight of that mission ia the above matter. I state the facts briefly bebw. thouih there is moch mare 
to be said. 

1 have been the sialTaiiORiey in the above maoer firom mid'.Septembcr 2004 through today. 
It is an Investigalioa of suspecMd insider ttadlng by one of the largest hedge ftiads in the oatioa, 
Fc^uot Capitiii Mmagement ftOtT). arising out of eighteen SRO refonls. Staff who woifced on 
this matter fiom the be^niung-.I£]toti Foster. Eric Rtbelin. Tbonus Conroy, and t— bdieve that 
PCM engages in an intritulioaalized Rmn of Inridcr ttadiag that comipts the flnanciai mariceis and 
cieates an ua.lcvel plajong filed for honest investms. 

As the investigation progressed, one matter dwarfed all others, suspected inrider trading by 
FCM's C£0. Arthur Sambeig. during July 2001, Just befuie the Genera) Etecnie Company 
ncqiiited Heller pintuKlal, Inc. (TfeUet^ Mr. Sambeig bought $44 mfllioil in Hdler sti^ and 
shotted $3d ndllion in GB stod: shoitly befoie rite public aBaDuocemeQi of the acquisitioB on Inly 
30, 2001, makiag an $13 miUioii profit. On the two occasions I took Mr. Scmbcrg's tesrimony, be 
could offer no oedibie explanation for these uades. Everyone lovotved in this invesilgarioo has 
infoimed me of their belief Mr. Sambeig obtrined material non-puMic information prior to these 
trades. The only question is: Etom whom? 

Only one person meets the tipper’s pto&le: John Mack, (ha conest OSO of Morgan 
Stanley. I began infonning ray lavenrisors of this evidmee in eariy lone. Later in the month, I 
suggested that Mr. hfek’s testimony be taken. On tppioxifflaiely lone 23, my Branch Chief, 
Robert Kioson, told me that It would be very difikult to obtain af^roval to Udee Mr. Mack's 
icstimoay because trf Ms powerful political conoeclions. Mr. Hinson later tqieated the same 


COCO 4 93 



847 


ll:l» m M» 4»S *MJ reiEI EIHKO'S tAC. lEjlCS 


idinoj 


«t«te(iieau to me on teveral cHber occulom. Some se Mnfiimed by e-maiit. Asristant Direcmr 
Kteitman putidpeted to one of the« (Gioudons. 

Other events alto toggeat the decisiao to take Mr. Made's testimony hat not been handled 
to the nonnal course. For mtan^ le, 1 have issued iif^oximately iOO subpoenas to this matter and 
an responsive dooiments came direct]^ to me. When I served a subpocAa on Morgan Stanley 
seeking documents relating to contacts between Messrs Mack and Sambeig, its cotmsel did not 
initially send them to me. Ratotr, she Cist sent tlKm to Ltoda Thomsen. likewise, Mmgan 
Stanley's counsel, Mary Jo White, bypassed the normal piotoeol of dealing with the staff attorney, 
tostead, she desk directly with Ms. Thomsen by corcc^ondence and phone. Of hundreds of 
contacts with defense counsel, this is (he first time any dtfense counsel began dtscussioos at the 
of the chain of command. Farther, at the same time, my sopervisots ext^ded me from the 
di^ssions involtdng Mr. Mack. 

To avoid any mUundmstandiiig, Cum late June tlinni{^ late August, I mt multiple e-maQs 
to my Blanch dud Robert Haieoc, Assistant Director Marie Kieiunan. and Associate Diiector 
Paul Berger, as well as a bilrf c-ttuil to IJnda Thoimen, expmssing my concerns. I had no «icces$ 
in obtatolog Ibeii approval to take Mr. Mack’s lestiffloey. Imtcad, they fired me. tnmiediately prior 
to the Mack controversy arising, my Branch Chief nod Assistant Diiector coogranilaied ine for the 
escelleni I was doing in this invesligatioo. Indeed, Mr. Knaiman gave what be called his 
highest 'Terry Mason award" to mid-June. 

I bring these facts to your atiention in hopes that you will take whatever st^ arc 
appropriate to put this investigation back on track, consistent with the Commission's nussioo. 

X must add that other in^iroper motives also led to my termination, but there is no 
productive reason to discuss them bere. 


Sinoetdy, 



OC: Commissioner Paul S, Atkins 
Commissiooer Rod C. Campos 
Cotomissioaer Qmtiiia A. Olassman 
Comnusriooer Annette L. Naaareth 
(By fax and Regular Mail) 


C.0G04 54 
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Hardy, M^Unda 

Riwk KraHnan, Male J. 

Smi: Friday. June 24.200512:22 PM 

To: Pail 

R& 


Many chinks. 

-Orl^lAal Hssai99- 

rc«Mi asi^sr, tsol 

Soot: Friday, Jana 24 , 2005 12:13 PM 
Tor Kraitman, Mark J. 

:!^joctt Rat 

r*a f>oc in aplaca wkara X can call right oom. alva mm tS aijiutas aad 1*11 
call. 


Paul R. Rargar 
oivlaiOA of tnforoanaot 
Socucltiaa and Exchan^a Cotpiiaaioa 


— Original Ntasaga* 

FroBi CralCoao/ Ma rk X 
to* hargar, Paoi 
SMt ; rri Jun 2«as 

Subjacc: RB: 


h quick call to confirm tha prcprlaty of «y plan ««»uld help, if it*a ooc too 
inconvaodant . 


— ****-Origlnal Maaaaga 

frcoit Bargar, Paol 

Mnci rrl<iay, Jima 24, 20M 12:11 PM 
Kraltnaa, Mark J. 

Sqbjeot.: Rat 

I*a out of tha offloa for about 2 and half boars. Caa 1C malt tUl I gat back? 


Pa«a R. Sargar 
PiTision of Iftfogcuat 
Sacuritlas and Bschaaga Coaaiaaioo 


.i j yi * 


To: Boroar, Paul 
5 entr rri Jun 24 12:0^2^ 2005 
S«&jacCt 


V«ul I hiTO a call from Ccic Olt^llo at Morgan Stanly. Before reaponding, 
fCux advice. lt*> * matter of acma urqoncy ano dallclby. Can you 
piaate give aa a call? Thanks. Kark 
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<Srftfcal Elements and Aceeptable Standards 


KfiewMiie of Field ar Occuttatidn - Maintains and. tviUi few 
dlioapdanSi demonstrates tecHnli^ skills essential to performing duties 
df the posHon, indfuding knowledge of pertinent laws, standards, 
regulations, rules, policies, procedures, arrd technologies. 


Planning and Organizing Work - With few exceptions, recegr^as and. 
hoivas prdbletns, mete ohjectnes, and considers priotUes when 
piannlngwtteassjsnments. Elliciantiy uses Stita and resources to 
produce a quaOty product with appropriate guidance and cornpletss 
as^gntrierib within agreed upon Urns tramss. 


Ei^utien of Duties - With few exoatems. thoroughly a>nd carefully 
analyzas and researcheB assignments. Effectively applies necessary 
kiKiwIsdgB and fechnica) skkis in order to perform duties of the posldon 
in an aooeptabla manna'. Final work products meet established need, 
raAect appropriato attention to detail, and ale welt organized. 


Cemmunlcatione 1 0ral and written oommuhioations iiirtha agency 
teecivBS and, with few excepUotis, are dea, condee, well organizsd, 
aiporrata, ^ammaiicaSy correct, aral appropriate tor the intended 
audience. Retained personal interactions intamai and external 
oonstfarencissf counterparts Ore generally.respansive to the needs of 
these Individuals or entitles. Keeps these enSfles and management 
apprised of relevant issues, changes, and problems as directed. 
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lO/lMS WB litS 


B!P FROST OFC 


lil«04 


ifeaiO£4ndvuB 

<3eebb*r S. mpS 

Tqi Gary AguirjEV 2005 Supervisory SouMiry Fils 

Staig«E ^ 

Division of Enforcssimt 



thb iitts^od ev^rvitocy suBury from Mari krsiitaum ji^st^kenly 
did not 90 to tbs coBQMnsatiea edmi ttes. Xt is ^ing ouklf oystisbis 
%Q tery ns &«r 9 «s/iCr*iiaAn htys jrsquosted it bs put of t}M xneotdi 



LOGO ^56 
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ff£y rAJ. itVl *12 


tSf FRWr OFC 


Staigw, Charles 


From: 

KrMiasn, Msrii J. 

Sant 

Motxtay, SaptamlwrSe. 200S 532 PM 

To: 

Staf3ar,Chaifes - 

Cvt 

BstSsr,pesi 

subject 

Qsi^Eniki^ 

Chuck- 



I cion't know if the paragraph betoiw, whioh waa my evakiatlon of Gwy (eeparate Irom Bdi jHanscin's}, 
made It into Ma racord. Paul a^Oests that it should be aotnctudad. Thanks. Wade 

Atwiire: Gaiy wodra puts In long hours, aiid is dedicated to h!s wodc. But he is resistaitt to 

sui^tdon and lhiBURIctenUyc^izantofbislItutional pmiocolandpoes^ progt^niMc Impact of 
hfs invesdgetiwe itwthdds. Fw ekampie.tlrai^ he competent to manage the Pequot 
inveetl^tlcm on Ms oiini, certetn subpoMtas ha prepared nsquired rewislon, Inteir alla. to avoid 
violating privacy statuted end he has, by Ming to consult with his braitch ch^: iijaccuraleiy stated 
Cepmbsion pdicy bi comnamlcatlon wM) defense counsel. Hla manner h», an ihore than a tew 
occs^ms, drawn complainte Itdri opposing counsel which, Umugh hot in Rseifen Indtcation of 
InapprofM^ conduct, ral^s a question because of their frequoicy and consls^rtcy. Other staff 
atioiTieys find K difficult to woiii with him; his desire to maintain complete control of his sb^ 
bivestl^tlon seerrm to prsduda tel and open sharing of his legal anal^es. He haa ddnct% 
xpiaining the sigr^ica^ of evidence his hves&gation uncovered in Pnear fallen and expresses 
resentment at what he inaccurately peroetvas as attempts by Ns supendsors to ibwart his success. 


LOO 0437 


1 


853 


enme BarashHli, Unda 

Siilfc 1liia«fay,Qc(i)ti«r06, 2006 11:28 AM 

to; . SMoar.CluriK 

0^ Cunn l nidwwi, DwiM 

K£:Qii)ftBakaaoB 


'CSBElOk - 

•X dicoosjKKi this Mltb Dave Cunnln^n «ad it ^8 fiM t<|» .gl7e 6ias^ bis own contrifaotlcn 
8t«t«ahMit< «Ad hi<p mpec^icor'^ abataMat* iftcd«>dLng tli« stataii^t b«ioH. i bbat 

yaa- th» .i!ipo» KEaltaBan: and' bote soaotbing to the «ffcet that mlthoi^h it; 

iaietatwftly ^4 not ^ to the- <xHipen«atlOA coMaittaa^ you ere glTiog it to Gary ae 
Bea^er/iCreitiKan have requested it be part of the record. 

Please lot a« Iockm if you have any quastiona. 

Tbaots 

Linda 

— ~«^>riglwil 

Fraat Stslg«r« Charles 

^Qti Xfaorsdsyf October 2005 10t32 KH 
>tOi Boroetovit/ Linda ; i 
&3bj«ct« eacy*e.|KTi(gluatio|v 


Heseege^t^-^ — > I 

FKmz Hart iX. ,j 

Skmt.3 Friday, Septenb^ 30, ,^05 0:02 PM 
to: Btaiqar, CSiarles * 

Subject? Ito: Gary's L-feluatioa 

Kane of the above T 

Sent frost Blackberry Wireless Sandbeld. 


<W^inai Message— 

From? Stdiger, Charlta 
tot Kreitauua, Mark J. 

OCt pergerr# teol 
Sent? i*rl 30 liSV 
Subject! S£? Gary's Bveiuatloti 


Boxostovik/ 



Mark« 

I spoke with Lltida Sorostavik aisl-she needs eoee clarificatios for her supervisors. 
Surlng the awrit process earlier ii» the sunaer, was Gary given a copy of Baasoo's 
eupexvisory 'e^utorsanent? if not in writiitg, ms Gary vecbally given Hanson's supefrvifioxy 
endorsasspt? Mas the endorsenant bslow given to Gary either vetbaliy or in writing? 

Omok 


Fccua: Kreitnan, Mark J.. ^ 

Bent? HoflMiay, Geptenbar 2a, 2005 5:32 FK 

To: Gttiger, Charles 

Cci Berger, Faul 

5abjectt Gary's Evaloation 


Chuck - 
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Z don't. }qwv* if th« paragraph xhicdi has ley evaluation of Gary (aepacata ftxm Bob 

Hanson's}, i«ade it into fais record. Saul suggests that it should b« so included. Thanks. 
Hark 

Aguixro: Gary worJcs yery ha^, puts in long hours, and is dedicated to his work; ait he 
Is resistant to saperrlslon and insufficiently cognizant of iiLstituti<^l protocol and 
possible progrannatic lapaot of '^his investigative methods. Fox exaiple^ tho^^ he feels 
competent to manage the' Feguot investigati^ his certain sub^^nas he prepared 

recited revision# inter alia, to avoid violating privacy statuted^ and he has, by failing 
to consult with hie branch chef, inaccurately stated Coaoission policy in coanunlcatlon 
Kith defense counsel. KiH manner has, on more than a few occasions, drawn cc^lalnts from 
of^poaing counsel which, though not in itself an indication of inapprc^x^ta conduct, 
raises a- ^est ion because of their frequency and cdMlstency. <^her staff attorneys' find 
It difficult to i^rk Kith his; his desire to maintain cosplete control of his single 
inveatigaticc seems to preclude full and. open sharing of his legal analyses. Re has , 
difi^calty Ckplainlrtg the significance of evidence his investt^tion uncovered In linear 
fashion, ajid. expresses resentment at wh'at he inaccurately perceives as attempts by his 
stq^ervlsorS to thwart his success. 


Triacldi^: hedpM ftosd 

Stdgaf.chvl^ 

Cwwrnghant, OmM iW lO^'ZOCeilGeAM 


Z 


SECOOOser 
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Awtrww; K«tirJ. 

From: 

•Me 

T : 


KmMMn.Uvk J. 

Mondiy. Oootw 24. 2009 nt PU 
/Ma<n.K«^ J. 
FWrOwyHCvduMw 


nape IMbaM, Kvt ]. 

•a* llWld^ S<ot«nibe 21, 20SS 12:16 FH 

TM FM6 

— m c n aar 


Pwl - Untfa BOfoitoyft andJuaiVit H«mand«z wMt* that my mMm •vskMllon ahoutf b« 
Indudadinaary'apafaotvMKomi. AoopyttMactied.Marti 


I 


Loou;,P3 



Evaktatton of Gary Aauina: Gaiy wc^Hs very hard, puts In kmg hours, and 
fs dedicatad to hte wnK. But he is resistant to supanriskm ^d Insuffidenliy 
cogn izant of bisUtudonai pretocoi and possible progranmadc 
irh^At^ative methods. For example, though he feds ccmf^ent to mantle 
the Pequot Investtgaifen on his own. certain subpoenas ha (Nepared 
recpjtred reviskHi, htfy alia, to avoid vidfeting prtvar^ ddut^ mi ha has, 
by falilng to consdt his branch ct^, inaccuratdy stated Comtnbaion 
polkiyin TOmrminlca^ vdth rfefe Hb manner has, on mbre 

tifen a Dccaddw, ixxnpiabife 

didugh not in tfeaff an bidrcadon of iriappropriafs conduct rais^ a que^don 
baeauee of their ftaquency and oondstency. OttwsfeffattaifeyB ^dit 
difficult to work wtth him; his desire to nmlnlain conifAete oortfrd of his 
single invesi^dfon se^ns to predurfe fell and open sharti^ of his legal 
anetyses. Me has rMlcufty et^inlng the significance <M esMence his 
invesdgafion umkn^red in linear fasii^ and expresses {esenfinent at vmat 
he maccurataiy percdves ets adapts by his supervlsois to fiwmrt his 
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My IS, 2005 

My 19. 2005 
July 27. 2005 

Angwt 1,2005 


COMPINSATION COMMriTEK DATES 


Oampa ait faaCB— toe ievtewbeyaoiiig«i 9:00; loanbera were 
to lem OMiteSfy open fcr meetme. 

tJw<« ThooMB reeeive$ Coaspeonboo Coamiinee noaanDaadnoiu 

Linda Tbouiaaa. (be Dectdiog OCBcid, fiiuhes meat pay ptooen Sir 
Division oLBnlMCdacDt 

DMbon of Boixcaaeot imsniits final leaalia to Oflioe of Hbum 
K eaourcea 



SECiMOMM 
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Fram: aagiir. Pai^ 

Sort; Man>ir.lMiMryOO.aa(»l«rM 

To: Oftni*. RIchirl. Engind. imoltitr: Kmanw. Marts J . Kaptia Kobort 

Sa6t*ct OebawtMtPInipkn 


Wnn Wrealwartyoabxnii a twisoteradM u a p—iw InaMrofyoymMIMa: I «aMd apprad)!* 1 1 you 
•oaMtaapMoMManlal Thnka. 

PmM 



SFCootifa 
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Rssiimc 


Page 1 of 1 


KaiMrtr, Hannftal (Juiflciary-Rep) 

From; Cokb. 

SmI: MoA<fay.S«p«t<nt>«r2S.2006 112SAM 

Te: Foetar. Jatcn (Fbtance-nep); Ka>T>««r, Hann«>al (JudUary-Rep) 

S ubje c t : Paul Berget oorted lo Debavoise 


FWik Berger, Paul | _ 

Sent; Thuredey, February 09, 2006 5:4^ PM 
Te; MlBinA Jobn B. 

Subfact; Reswne 


ASadMd It my ratine 
Paul «p<bra«jmtprb.doe» 
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PAUL R. BERGER 



t m iai...gp smQ N 

2000 - Preseot Associaie Director, Divi»ion of Eafonsanenl, Uoited States 
Securities and Exchange CommissioQ. 

Supervises a hroad range of en^xceoienc acdvities, including financial fraud cases 
(Lticeni. Xerox, and LrmU)', auditor casa {KPMG/Xerox, KPUG/AM, Morel Ernst A 
Young, Ernst A Yow^PeopteSafi, PwCyAvou); FCPA cases ( Triton, Baker Hughes, 
Synoor, ABB, Monsanto, Bfavi); broker dealer cases (Knight Securities and NationsBank), 
insider trading cases (Nalao and McDcrmotf); Regulation FD eases {Srhoring-Pht^ and 
Flou-serve); tad executive compematkm cases (General EUectric and Tyson Foods). 
Qurently cbaiis the Division’s Ftnandal Fraud Task Force (2000 ■ - present). 


PRF.VTOUS EXPERIENCE 

1996 2000 y^sstsCoR/ Director, Division of Enforcernent 

1 994 - 1 996 Branch Chief, Division of EnforcenMoi 

1 992 - 1 994 Senior Counsel, Divisioa of EnlbrcOTeo! 

1989-1992 Atnxsore, Jenner & Block, Washington, DC 

1986 - 1 989 Stajf Attorney, US. Court of Appeals for the District of Cohunfeia 

Circuit 

1985 - 1986 Attorney, John P. Meade, O’Connor A liaanan, Washington, DC 

1983 - 1 985 Attorney, Law Otfices of Jan Schneider, Washington, DC 

EDUCATION 

Antioch School of Law ID 1 982 

University of Wisconsin PhD. Candidate, 1972-1974 

The American University BA 1972 (atm laude) 

awards 


Sfeadey Sportdn Award 
Chairman ‘s Award for Excdlence 
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GriaMj^i^ard 

from: 

S«it 

8<*|Kt 


B«9or. ?md 

f«bniary 10. 2000 1 1 0f /Mi 

Gfimt. fMwdc E/tgtapd. Tlmnety: Knftnan, Marti i ; KapMiv, RoMrt 


Jui( M I ttn iwuaed from wy mtttrt irnoMog 0«bMM & Ptroptoo and Oooitain Proctor. A^m, 

ptMgekMpodftfdMiiL THnki 


PU 
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MYCTrawl Pngelofl 


Hanly. IMInda 


From.' 8«pe>. Paul 

SaaC Tuasday. May 30. 20004:37 PH 

To; liarOn, OaMaa' 

Suliiaal: RE NYC Trawl 

Thanlis Danise 
Paul 


RaaK Mvltn, Dante 

tent: TUea*y.Hay30,2aW4;2»rN 

1V>:aawr,ltei 

SubfacbNyCRawi 


Paryoyrtoqulry. 

1 . 24 iounda%i aara Oqr 

Z 20 lUUKhii same day 

3> t te cft 21 rouwdWp aatna dy 

4. F*b. 10 loundaip taoM dqr 

5. Fab. 1 rounOaip aanraday 

Pleato caO if yoo Deed anythiogabo 
DenbeMartia 
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HarUy, MaHfKla 


ftwn: 

OOTfC. 

To: 

SobhB ct: 


Border. Paul 

Ihurat^, $«plemt»r 08, 200S 8A1 PM 

WMt. Lawanoe 

RfcdaOxaha 


ThaBk» 

— • — Origiml M«3ssq«~ 

Proa: RMt, Lawraooa 

S«at; Thmuday, S«ptaM>«x 01, 200S 4i34 m 
To: IMrgar, Panl 
Subjoct: (faboTolsa 

Mary Jo just callod. I.MDtiooad yoor tstoraat. 
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WWUnw.BtftfJ. 



KivMmiv Mok J. 

nmtuy. 4«pMraew m. 3008 1 -21 PM 
H»». Miindi 

RE; WM I pta to uy d 1 :» 


Thinlo, UtvJy. 

Wl, of oouno, ImplWTwnt ycur suogMSonc. 
Malt 


Prom: Hudr, MdMi 

SMt; ThnOiy, SepiBntar 01, SOS 1:20 PH 
TP: lotatM*:, IMi; WOl U 'itoa, M«k Stdgor, OU'Ici; Bvger, Pad 
Ca Hmop, RobwT; ChntOnghaik Oavto 
Wutl pbntos^rd l-JO 


Mark, 

i agree with Linda's comments and believe that the proposed 
remarks look appropriate. 

I think you should resist getting into any further discussion of 
reasons although he will likely want to know more 

Also, as we discussed the other day. you should have someone 
with you to witness the call. 

Pinalty, we would like to see the draft letter if Aguirre does rKit 
resign. We have also discussed in our office the possibility of 
iridudlng in the letter a sentence explaining why he received a two 
step increase but is now being tenninated. 

Lindy 


From: Borostovttc, Linda 

Sent: Thursday, September 01, 2005 12:52 PM 

To: Kreftman, Mark J.; Hardy, Meiinda; Stalger, Charles; Berger, 

Paul 

Ce: Hanson, Robert; Cunningham, OavW 
SuhJoct: RE; What I plan to say at 1:30 

secoooiw 
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Mark- 

1 . In the first paragraph you might add the bolded language; *1 
have to advise you that a decision has been made to termination 
your employment at the Commission during the ona-yaar trial 
period....'* 

2. Third paragraph: I suggest that instead of *You can avoid 
termination by voluntarify resigning.. / that you say; “In liau of 
termination during the trial period, yxMs may ^a<^ to resign, if 
you decide to resign...'' 

You might mention to him that he can send an email resigr^tion or 
fax it to you, given the circumstances. 

Otherwise, I think It looks alright 

Thanks 

Linda 


From: Kreitman, Mark 3. 

Sent: Thursday, September 01, 2005 12:44 PM 

To: Borostovlk, Unda; Hardy, Meilnda; Staiger, Charles; Berger, 

Paul 

Cc: Hartson, Robert 

Subject: What I plan to say at 1:30 

« File; 9-1 .doc » 

Comments please. 
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SECURIHES AND EXCBANGE COMMISSION 
OFFICE OF INSFECIOR GENERAL 




PriorkyofthtCase; / 

Higb L' Mediuip Low 

Coordination with Appropriate Authoritie* (tg, FBI), if Wananted; 
NameofOfficiali/AgMcies; ; Date of Contact 


Rbv. FdiniaryZOOt 
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Applicable JuiUcMVoue Olid (^onSaatipa with Fn»9culOR,nliB&^4){iR4)iu(e: 
Vonie; . 



NBineofOfficlsbjDfnces: 


DwleofCoBtact 


Appropriate Admittistrative OfEfeeand Coordinaiion with AdjudiciCon. what 
Appropriate 

NaaeofOfiicids/OfBces; ' . . DateofContact: _ 





Esrimahxi Dales IwEvaluatiaiis of Caie Piogiou: 
Onof»b«athflfinrtMiMdtvofetcfainoiithYiHteftscaag 


Possible Control WeSioiesses Requiring Conectiye Actbo by Masageraent; 
U OlT^ 


Orordinatkm with Apptofsriale Ageta^ or Other Govenuntot Officials, if I 
Sectirity orPidrhc Health and Safety Issies Ai« Raised; 

Naioe of Officials/ Agencies; DateofCotaact. 


Ojmpkted by; 




Name/Tirie 


Date; 



Rw.F*niary2(KM 
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^ inMit h MVk* ts At (N>Wcat 4 da l>rf«Ky A<i if nrt. ■< t 

mbalai fafcn «KtMm to IkM putiM. -r-^nl T In Vin I 

Otta at liniifaf f>aa«t 

MEMORANDOM 

TO: FiJ«.OK>43l 

FROM: KoUyJ. Aodrtwt, AMocnleCoeocaitotiupcciMOaanl 

R£: ReconuneadtoionfcrC1o(agOIGA}|; Abue of Oscraliafuiy Authority 

DATE; Noveo>b«f 29. 2005 


Btcfcananil id&Mnm»iv 

Wt opeocd ttiij oietlittoka OD Ocioba $. 200S, after itcoTiDf 1 kds frooi Cay 
Afoan aMwtd to ChainiaB Coa dtoed SefNembtr 1, 2005 - Afuinc't Uft <Uy of 
cttfitoyQaBlwMb the CoaminMaiftBrbeht(MniiiiaMdd«n*t hi* pobitiotury period, bifato 
lettor, Aftonu claimed Out hU fttowtoort ii ta DhritKm of EafORoOMal (Eofcrccsioitf) pve 
praftfiotial treatmcBl lo fORBer ChaioDta of a hedge tad Pequot C^ftal M aa ge m tp t (Peqaot) 
ad DOW Oiaiiman ad CEO of Morgm Staatoy, Mb Mack, who Agoine hetieved may have 
hem a tq^per is the iiaida hodiog eaaa loroSiag PeqtM ihM Aguiirc wu mfgrad 
SpaciScaUy, Aguim tiaoted tka; (I) EabRcmcnt aepemaon ooeld aot ulee Mack’t 
WatjuMay because of bit ~p<neafU political coaoectioaa''; (2) Mart’acouDad. Mary Jo Wbito, 
coetacled liuda Tboioaea, Uirectar of BobtcemeBl, bypeatoag kimii Oaff aRstoey. md (3) hia 
ivperriaao exdaded tarn bxun coOienaboBS taeolviag Mack. Oe October II, 2005 , Agtane 
agaia toioto 10 Chahna Coa allegiag that he bedevaa Ibel hit pcneoal file was tampend with 
becapae hit fomwrAaaitteaa Director •’rcpoecttrely eie a aiid ** a tMppIt ttt t toa laegahie evabalioa 
ofhliatojaatiiyhutomibah'oa after (be iaei. b (m October fees, Aguim ebdna that he bad 
aleged ■ hat evlier letter (hat he waa teraimated br aatlatofhl (caaoet, bebdint bat be 
c e a nptoi ned about the pr ef er cn iial ( l eat iu ent of Mack. 

Aa fiaeaated below, the evideooe gatfieted did aot tbow that Made tota givea preferodai 
tnatmeiaortat AgaitTeenttoimlBttedbecaeaeorhitoaiaplaiMitbeiaMacfc’thtaiaitml. la 
addbon, the rtrideace thoeied dial Agoine's toraw Aaaiataiit Director wicae dto nappieaaeaiaJ 
aegathre araluattoo a oaoeb betore Aguirie waa (amtaaaed.' 

Soooeoflbebyesiiaahon 

Dviag (be ioveadgatiaa T qMke to each of die EaibccetBeat au pcni a oca bvolved b (he 
Pequot case, iaebding Btaoch Chief Robert Kaaaoa, AaaiaUDt DirectDc Mark IMOBan, 
Aaaociate Director Paul Bspar.aad Director Linda 'nMeaaeo. I alao qiohe to EalbioeiBeid'i 
Adolaiaaetivt Cboiact Cbadat Kilfar aad Humaa Reeouroe (HR) ^eciahat liada Bocoetovik. 
In idiiaioo, I reviewed A^iare'a CKBcaal Penosnel File (OFF) aod aoiaercut emaUi aod 
doctonenra relaitd lo Aguirre 'a alleg n i en a. 


We did Cod deficiencies rdaced to die perfbn uti ic e evahiatioo docenun l ah oa, oo'JlDsd 
belaw. 
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ResuUs of the Investigation 

A, The Alleged Preferential Ttealmtnt of John Mack 

1. iM T4m Tt^my 

Hanson; Ktekman, Baser and Tboaueo gtl laid that <fa« issue was mt HAefAer to idee 
Made's tedhnoi^, &at when to taice it, becanse llteyltdieved that it ms premattue to take 
Made's testitnony at (fas tone Agmn« wanted to tab) it. 

Branch Chief Hanatn add that the Peqnot indder tradins ose to Which Asuiire was 
a3siSaedh»linaiiy{iotentialtip{»eta, <Mieofwhomia MinMhck. Qmsott said that A^iire 
wan^ to take Mack's tesdmony in the summa oftOOS, and that ttoh was a lot of dlscossion in 
the office about wbediflr to do so. Hanson said that be and the otbw Boforcemeat styiervison, 
ioelodiiig JDheetor Thomsen, f«H that they ffiOuld set'theirdocb inaiow” Gist aid fignreout 
Mack's iwoem sod motiye be&m taking his ustfaDony. According to Hanson, ^ that point there 
Was sffil in onlstmding subpoena for documents in the investigation. Ransoo said ihat Aaaocide 
Directdr Beiga islad Agu)^ to write amemo about vrhy taldngMack’aiestiiiioiiy at that time 
wMbafortani. HanSOstoid me that Agidire sent two different memoe, one to Boland one to 
lumieffi mid that aoms of the assertions in die memos were not tnie. Hansoo told ms tint he did 
itot tell Agmiie flat it would be ''very difficult to obtain tppraval to take Mh Mack’s testimw^ 
becanse of hit powettiil political oonaections.** Rather he tried to convey to Agttine that he 
needed to be sure to Itave his ducks in a row" and have the evidence Ui^ up before atlenqitiiig 
to take testunody from someane who would be well rqitesenteil Hanson believes ihst Aguine 
may have miautieqnetod his statement, 

Associtte Director Berger said that A^hre came to bis office four or Gve times to 
discuss the ?equol case. Berger also said that he received nuny e-mailt fixim Aguirre, including 
one that contained a memo rdmut why Maek’t testknony dwuJd be taken at that particular tim^ 
but that he found it to be largely inconipieliensible. AcMsding to Berger, Aguhre was suppoied 
to give Berger a second memo about but never did. Bogeraaid that the issue was act 

whether to take Mack’s testimony, since it Hkely will be liken, but wheo to take his testimony. 
Boga; along with Kreitman and Hanson, tbott^ that it was not die tone to take Mack’s 

(eathuciny because there wss no bard evidence that pointed to Maidc. hi addition, wecndtiig to 
Becga, Bofixeement sti ll had an outataading aubpoeoa fo doenmoitE and had not yet leeehwd 
tdephoae records in tiM case. Berger said tiiatottlmarilydiey would tate someone’s lestiiimiy 
to lock tiietii in, but that in this ease the actims at imue were years oU^ so that if Made denied 
insida-tiwliag the staffwould have nothing left to ask him. Berger said tiist he did nOt bsve 
much confidenoe in Agdne beeauae Aguine’s supervisors told Boger that Aguioe would 
sometimes say thmtiiecewaa evidence to support EOtnetiung when tiiere was not Betgeridd 
that be is aot afiaid of taidsg testimony of pet^e in high places, sod tiiat it is often date in 
Bnforeemem 

Assistant Directra- Kidlntan said that there was insufficioit evidence to call Mack in for 
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testiinoay. and that Ed/ojceotent does not drag in ordinaiy oitizeoa on nnfoundad suqiieitm. 
KFritom add that there is no doabt that may b« a tippor or ilud there is ill^ni insida' 

trading in the caw, but dtat nooe of lbs fivepolentkl tqspen have been called in to date> 

Kreitman also said that it is ^Mess to odi in a witness to testii^ without evidence of t^Jkig 
because the witness would likefyjnst deny the tilling and die tesdinony would end thoe. 

thorns^ said that die heard atxwt the duagmment in the Pequot inye^ation between 
Aiadnre ~ who thought it was impoitaat to take Mack’s tesdmony at a particulei time •> and 
HaniKai, Kreiinun and Berger, who all thought it did not mdce sense to take Mack's testimony 
until they received documents ftmn a subpoena lecpiest TlMinsen said the issue was not vdt^ier 
to take Mack’s tesdinony, but when to take ih and that the deckicBi of when to take tomei^^s 
tei^motiy is otts tittt Bifbtcement struggles with all the time. Tbom^ also said that It wM ^ 
an issue of Mack being a high level person. 

Mof Aguim’satqieiiors, including Thomsen, told ns that there were legitimate tactkd 
t^tsona to Wait to take Mack's teatummy, and not to t^e (be (esdmony wbm Agnuie wanted, 
'niey told ni fltat JBi^npeeaient often takes the testimony of powertul, faigb-levO] persons. 

There is no endeaee diat Bnfotcement dM not want to lake Mack's lestimoiiy because of bia 
'>>Waftii poEdca] connectioas.’' 

2. Counsel for M ack Oontocting Thomsen Directly 

Thomsen said that she Wu contacted by fanner Untied Stiles Attorney for the SmithaB 
District of New York Mary fo White during Um process of vetting Mack for the CEO position at 
Morgan Stanley. Thomsen told us that White was lepreuentiog eitber Mack or Morgan Stanley. 
According to Ihomsen, White told her (bat rdw was aware of finfoscement's Peqnot investiption 
involving Mack, and wanted some assuiasoe (hat Mack wouM be in (be dear. Thomsen said dw 
gave WUte no assurances, but that it was during that vetting process that Thomsen and White 
talked about the outstanding subpoena for doctunenta in the Peqnot case. Thoniscn said that it is 
not naosiml for attorneys to call her about casea instead of calling EafiMcement staff working on 
the case. 

Hanson was aware that White had called Thomsen djaectly once armmd die tune When 
Mergni Stanley was hiring Mack. Kieitnun recalled that Thomsen called hini to aay that die bad 
received cocrespeiideiice fiom White related to the Peqnot investigation, and he went to get It 
fiomher. 

The evidence £dls to show that White conlactlng Thomsen resulted in preforentM 
tresUnent or affected any decirion riiout takittg Mack’s testimony. 

3. Alleged Exclusion from Mcetintss 

The ewdeoce shows that Aguirre was involved innutry, often ki^y. discussions about 
wh^iia and when to take Mack’s (estiaiony. For eKainpie,Kawan told os 4at Aguirre would 
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oitenwoiklBteaidbe discQsniiigftMcasevnthKreitQm IaiKidi1iol^lKXC(xltng toB«(gv, 
Aguhredicctiaod the ease irittt Bogerat least four or live tilnesai^ sent him MaailsH^atdmg 
tfiecase. The evidence fidls to diow (hat Aguirce was deluded fiotadtsevBsknaslMMiidk’s 
hestimoB)'. 

B, The Meeed Tampering with A emireli Personnel File 

Aguine elaiined dial a sq^leznetitd evaluation of him writtoi by Kceitouii, which 
Aguine reoeit^ for the fiort time after he 1^ the Cemotisaim^ was "not {vepaied in the ordinny 
course of eveote.” Aguine niggesied in Us Ocu^ letter to (he Chainmn ^st the supplemental 
evahu^a was created on or about September 26, but made lo took as If it were cieat^ beft>re 
his teixoinatioii on S^endxc 2, 2005.* The doenmebtaty evidence we obtained iltowed ttiat 
Knmtmanpcepvedt^suppkmentilevalastlonoo August f,2005 — one mmlhbefon Aguirre's 
taminatiott. 

We reviewed a September 20, 2005e4naUfit9mKreitmaatoSl^«whichstUi(>4*7 
den't ksetw if the pmagraph below, which was my evUnalion of Gary (Kpsate horn 
Haoson’aX made it into his record. Paul [Berger] suggests (hat it should bo ao induded.’* On 
October S, 2005, Stsiger sent Aguiire a memo with the Sqrfetnbw 26, 2003, e-mail attadmd, 
ahmg with Oie lupplementBl evatuadou by Kreitman. In (to memo, Staiger atiled that ttlhe 
aUadied aiqMtvismy smnniaiy fiom Mark Kreitman mistakeoly did not go to (be ecuqpaiation 
cottnnktee." 

Hanson told me that sometime around July or August of 2005, Berger told bun to be 
honmt in his.evahiatloa of Aguine. and suggested that Hanson and Kreitman prqMre a 
aigtplemeotal evaluation of Agmne. Hanaon also told me that after tins meeting with Boger, he 
went to Kteltnum tod told him that they needed to pr^are a supplemental evalustiaa ofbOth 
Aguirre and anodifir employee. Hanson said ftuit batman wrote the fint draft of a sup^emental 
evslustion for both employees, ioclnding Aguinn. Hanson said that tus conqwter shows that he 
made edits to Kreitman’s (haft of the siqiplemeiical evatualian on August 1, 2005 at 1 1 ;4B a.m., 
and that he Ibrwarded those edits to Kreitmaa shortly ftteteafter at 12:13 pjn. 

Berger said (bat he told Hanson to su{q>leiaest tba oonbibuiibo statement he had already 
prepared for Agnine to include constraeilve eridelsia, but fttal Hansem uast have rmsnaderstood 


Wc found several itregnlaritiea with the supplemental evaluation ioclnding; it wtsnot 
dated or aigned; it qipears to have been created after die inent pay eakadm deadbna; it 
was nrtf sent to, or ermsideted by, the cmnpensation committee: it was not in Agakre's 
employee penmmel file (Q^; and h was sepoute fiom the initialevahufioa witeen by 
Aguirte’a irtunedttalo stqjervisar, who Aoold be the only one who fffqwtw a snaunaiy «i 
behalfofcachempioyBe, according to the merit pay process guida^ Wearerefboittg 
tfiese issaei to dm as^t staff. 
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him and instead wntf« ft ^iiniiesua«meaL* Bogertoldmetlutlheisnotsaieiftiiesepanto 
es^tiatioQ was sent to (he compeontimi econnittee, «diich Becger is <m. Berger, homier, does 
recall that he sttw Ae statement before dm connsiltee made any dedsioiL 

Kreitman (old me th^ be read Hanson’s initial evalindion of Agnine, r4ich he bdteves 
was sent to Bags aiound the end of Jane. Kieitman said that tw decided to write a soppleiiMntftt 
evftliutioa because he felt tbit Hnisoo had not inilkleatt}' aMessed Agoiin’s piobh^ 
Krdiniftn also said that he wiote the sig^tane^evalaatioa on August 1,20QS, before it went 
to Ae oon^ieosaiioa committee. Kru'tman added that he taler teamed that only Hmsou's 
ev^mdonwehttotlwcoiniieiu^iM Obniiiiittee. Ibeibim also said that he knows Aedtie that 
he prepared Ae stqiplemeiihd equation beeanse it is contaitted m a Word document Aat Aows 
It was oeiled bn 1. Krttbaen does not know if AgoisTe received a cciiy of Ae 

suppImeaM rating, bm sdd di^ Agiii^ already tenmcatcd when he would nodnally meet 
w^ staff etotoiga arid Aeir bruch chief to give Aem (heir wttoea cvahiatioa and mAtm Aem 
of Aeif step iimcmses, 

Thomsen was not AmiUar wi A the September 2d, 2005 e-mail fiom Knntman to Staiger.' 
However, Ae isradniben An Slaiger to id her that Krettman wanted to «ld sometfamg to Ae iUe. 
Thomsen said Aat ibe told Staiger to be sure Aat the new matedal reflected Ae date it was being 
added to the Ae. 

The evidence Aows that, while not evidcA on its face, the sqrploneiitaJ evaiuatioii of 
Aguirre twas prepared a mon A betbre he was (moinated and during Ae sum general time as bis 
nteiil pay ucneae was dedded. Therefore, Aem is no evidoioe Aat Aguine's personnel Ae was 
tampried wiA by msidiiig it qipear Aat Ae snppkneotal evaluation was created before it 
actialjywas. 

C. The Alleged lAlawftil Tenninaflon 

According to his OFF, Agutire began at the Securities and Esciiange Coroimssion 
(Commisaion) on Sqtteinber 7, 2004 as a Qeaeral Attorney in Bnfoicmnent, and was temuinaied 
attbeendofhiat»abati0naiyperiodotiS«ptember2.2OO5. TTieSeptenAer 1,2005 notice of 
tenninmkm seat to Aguine inibrined him that he was being tersnma led fix inappropiale coiKiuct, 
qwcUically Ar cantinoing to have conflicts whh vattons Coffinussion staff qid fitfignmlng Ae 
superriaorysiniGtiire. Hinson, Kidfanan, Berger and Htomsen aa said that Aguine Ad not woA 
well wi A oAocs or wiAin a sqietvisoty structure, 


Bet^ believed that Hanson wrote Ae separate statement of Aguirre, but Kteiinum and 
Hanson told ns that Kreitniaa wrote it 

We were able to crm&m Aat Krertman created, and last edited, Ae suppteramtal 
evaluation on August I, at 6: 14 pan. by reviewing Word pioperiies "metadata’* ' 

mfinnuAion from the docum«U. 
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Better told me Hat the Peqoot case inador bailing case thM Amirre 4q)6iied afl«r he 
b^u w«fc at (he Cdtnmissiiw, was a tong aiai trooUed im^gadon Itecause of Aguine’a 
iorohcmeiiL Bogse said that Agiiim had became loo difficult to work vrith because he did not 
WKfc well in a stqManiisiny stmetnmorwith o&en, staff and outside counsel, and 

because be oat leastn through his dedsmts. Acoonfing toBe^er, AguineieemedtoQiiidc 
fiat he Mutd oofufoct d» mthe mvestigatioa by Umadf tnfii no supervinan. In addition, Bei^ 
said ttiat a ctHiple of aut^Menas Agnine issued violated ttie law and that Betgor nOeived many 
complmnlf about Agninefimn outside coonad, including one fitHD a fixmec Oaiitteii. BergCT 
said that Aguine was volatile and would often walk out of die office for the day; Atone pdn^ 
Agd 0 e aonantioed ttiat he wwiM resign effective die end of Si^tember 200S, Berger said that 
KittbBaii tbea toM him thd hetbou^ Aguitre sfaonld be terminated befine Us probatioepy 
petMeiidedi 

JCieiinun said that Aguiire worfcbdont wdl when he besan in his group in janu^200S.^ 
Kldtnpi tiild us ^ Aguirre had developed and hroagln ibe Pequol case widt him from ttcKitlier 
fit^tieeineht gfuttp, Ereitintn described the Betfuot case as a complicaled, difficult insider 
tradUUg pBB. kratman said that tbece were problems with how the Peqoot case was being 
ianrp^^ted by Aguiire^ For example, Kieilinan said Aguim: (1) refused to wortc in a 
supemsoty strac^ve^ (2) was a tooM canon who had tlitealened to resign, (3) was uncoopentive 
wi^ and disreqiectiiil to, the two staff attorneys assigned to the Peqnot case aftw Aguirre told 
iksS that he was resigning fium the Comtm'ssioa at the end of September 2005, <4) would wit 
takesnpernsion fiotn Hanson, and (5) sent oat aubpoenas which violated proOeeol and criminal 
statutes rewltlng in the subpoenas being recalled, ha additl(ni.KTcitnian told me that Berger 
received many complaints fiom opposing countel Pout Agume. Kreitman also (old roe that he, 
Thomsen, Bwger, and Hanson readied a consensus Bud Aguirre should be tenninated. Kreitman 
said that he drafted the termination letter and then called Aguirre, who was on leave, to fire him. 

Hhoatm said that he saqiervised Aguirre Boro approximately Jannaty or Fdmiaiy 2005, 
after Aguirre requesmd to be; and wai^ transferred from anotha Enforcement groi^, until 
Aguirre's tennination.* Hanson nfedAguitic “pass" and lecommeaded him for a two-step 
increase on June 29, 2005. Hanscai aaid ttiat Anne's performance faihia group before his June 


Krditinaa told me that ho knew Aguirre before he b^an work at the Commimiai because 
A^urre was a student in Qeorgwown’s LLM program vidiere Knritmaa uugbt Krettman 
said that Ih^ were fiiends and would socialize while Agnine was at the Croiunissimi. but 
diat Berger made Ibe decision to transfer Aguirre from Assistant EdrectarOthnes’ ^up 
to Krritmwi’s grotqi. 

The documentary evidence Powa that Aguirre began working in Hanron's group on 
January 18, 2005, but Aguixie’s transfer did not become effective until MarP 20, 2005. 


6 


C000006 



876 


29 ]^g Am fine, iMt (tevotvcd Haason said (hftt Aguinre was teamiHied Auioe his 

pnbatioiiaiy pwiod b»iRi«e h« did not woifc well witb otber^ had poor writing ffiu) 
«ntimtmciirioii skills, and that, white he hulatune good ideal, he made serious nuCakes. For 
Hanson arid that fbntMfBofoieameat Dinctor GaiyL)fildi called iiutt (how an 
nnproper request Aguirre had ma^ to Lyndi to keep htfoiitiarica) Gonfidentiat, violates 

Eitfkicceneot poUcy. 

Directs Thentaeq toM me that she discussed Aguine'a tamtnatioa with Bstger, 
Kreitman and Hanaon in Imr office. Thomaeo recalled that AguAre's tenuoatioD process was 
accelmted hecauae Agjuirie had told Enforcement that be was resigmag at the end of September, 
bin then changed tua iomd Thomsen aaid that Agoitie seemed unhappy working at the 
Coramiaaioo both beftrie and afiahe moved to Krehman’s group. 

All of Aguinre’a aiqMriota atated that Agninc bad piobleraa woridng wifliin a rigihrAdaoiy 
atiuetuie and getting along with othera. The evidence fiuled to ahow that Aguirre’s compiaiida 
aboat Mack’s allied preferential treatment had anything to do with Ida teonination. 

Conclusion 


Based on the work perfonned daring our inveatjgation, the evidence gathered hriled to 
Sttbatandate the otteptioiu ttiat Mack was pven preferential treatment, that any Entorceueat 
sopavisor retroactively craated an evaluation to aoppoit Aguirre's termination, or that Agiiiae 
was taming because of his complaints telalad to the alleged preferential tieaiiDeot of Mack. 
Based on the foregtdng, I recommend cloring diis investigation. 


Cbncun 


Approved: 





3 ^ 


Kreitman said that he concurred with Agniite getting two stqn as a merit prmnoticHi, 
even though he had {xobleiBf with Aguirre's conduct, because he gives ec^oyr«s more 
leeway with conduct than widi pmlbmumce problems. 


COQQiu? 
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Via l-aatel* te 2a2-77»160 And Ragnbr Midi 

<3tdrain OnlEk^yhix 

U& Socundes «idBx«iianjiS Codimisaoii 

lOOFSimdN^ 

Wufaiiiglon. DC 20549 

ftk RtqiiEst fwlteovad^ 4n%cuineids 

l}|ea]' Chainumi Co^ 

You nuQTtecall letter of Se pte mber 2,2005, in wlndi I CMitend'ffie tXvisioa of 
Bnloeeeinent <^S:^QvxmtC) trimmetnd my tnydiiymeni for ualawfid leasons. Anorig 
dhose reaeaiis ww the feet that I objeeled vp die chrin of command about Oie q)ecial 
tiUtiiiiMtd Eo&openieirt aott giviag mLi Mack because, let my sapemsor eqduned to me^ 
be hat ‘^eaxdiil political eooneotiona.'' 

I now bavc leatofta to believe that setdor Enfinoemeat staff mcmbeR are 
tmperfog with Cotimusidtmreocmb to justify n^teanioatioiL On St^damber 19,2005,1 
obUbed what Ecdbicsenieal and Hnman Reaotnm told me wcae conqdete oopiea of my 
jKooaoel files. Howevei; key documents vwie oussbg. After lepealed rM{uests, 
BofovceiDeat provided addifional docwneati to me on October & Tbeae doewMote fall 
inta tun disdoct categories. Fust, there ate thoae diat Ettfotcemettf totilinely geoented in 
connectioci with rite evaluatiao of nty wodt, jost « it does with otfaec rtaft tliece 
istiude (he PeribaBance Plaa and Evabarioa fiir 2004>200S, the Perfixmaoce 
Assenoneot fbr 3004'200S, and my Bnoeh ad^s qwoific oaouMiib cvalvding my 
woric fix’ the same period. Wtbnnt caoeptiai, them docuneati demoBstate toy work met 
or exceeded all Commisrioa atandaida. Based on fliese seootdi^ the compeasarion 
ttomadlieo detenohaed ray 2004-3005 vfodc justified a two-step pay iacrease, vtidtdl you 
nj^coved. 

But another potari've cvalualioo ofnqr worit fi» the saoie lime period has finsodtht 
vt«y into in nqr Eofimmem perwmttd fik duriQg the past weelc Tbit one was paqiaied 
by my Assutant Direciem Kbik Kieitmmi, at die suggeafioo of Associate IMnctor Patd 
Batgo; AecMding to Enfotcemeat's tnesmittai memoranihim. Me. Kreitmaa's enlitiff on 
‘’mistakenly ifid not go to fim compoisatioa commitiee.'’ OnMuriy, Me Krebman^ 
exaluatkxi is dated September 26, 2005, tbice mocths aSer niy Bantok Chief subtaiued 
lusewaliiaricmtofeewti q ie ii aatiooo eitBniHe e , Bwcclbaitainoi^afterthectwipeosatioa 
comniiaee acted^ more thaa dues ««da aftet Buforcemeat rind tne^ and mie wedc after I 
letfiestod iny pettotmd £le. M sbtMi tt ms ixA preparM m tl» onSnaty comae nf events. 
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Gary 2025280562 , p3 


-Z~ OcuUclI.ZQOS 


Tbe boa«n lue is fids: since lawM ffcmds do aoi odst fia* co;' taniiisfini, 
senkir BoibtceaMBt staff is selvoacfiveij' cteafing fiethious oon; Iba senior sti^ 

is wiling to teboaoisd^ paper 119 fik to jusfil^ toy temrioatiwi i^ses aedoiu c^nceiBS 
le^Kda^dtoiategti^ iffiityiMtsaiiiiel 6ia ass^ as all other dacnneito! lelitfiiig to'niy 
waic wilh toe CototnltoHiii. M ffiflbsofiy. if docutneata can mtRMcfivdy be added to toy 
petooitod fileSi other probefiae daeumedts to^ vsnisfa. 

I am (beMfoo requesting tba) yoo tnstnia Ltoda Tbonseto as the ENiector 
Btfisoeaseai^ to rBied Eebcoeateto si^to ptcservoa^ iaettorenduin% eiiudls and other 
doesanieni^ as fitol tenu Is wed bry Enfbrcaawfe aiatipg to isy caDptotymeiit and work 
nitfa. the ' Otottoissioai. These (ccerds will he oid^ for the court* and otoer 
govemntetoal i^ewtos to detengme ff EitBtteeaieiit vMatod fodeal bir hy fiitog me. 


Very truly yooix, 



CX:: PsmlS.Adaos 
RoelC. Campos 
CyniUa A. (Hassmaa 
Annette LNaeaieth 
yodalhansan 
d^y tax and fo^jahirMsU) 


1. frAsaiaoni]i. 
•SAXti 


Oc • 5a»«» 


uOOtJ4S1 
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FW: n»dit tssuM ideotified in dosing memo 


Page I of3 


Andrew*, KollyJ. 


Frant: Loenox, M 

S«nt: WsdnenJiy, May 24. 2008 3:17 PM 

To; Andnan. Kaey X 

' Efbait Naiaon N ; SOKvan. Mary Bati; ReMtacn. LoMs L 

SMSct; RE: audllsaua* idanOTad In doahg mama 

•lanics Ulir • can yoMiMl a copy d eta closing mamo on my desk. rmMcxonJuly tOti -canlwitueVian? f 
not, I can wade on k *cra horn* • attaasi n gal soma aettanM hours to. 

UnMtoMBisraitSng InjulyaolatsuRMahBwencXgattoeiis? Mma tnow -idonlwamiDitsponhasahaaa 
nalaan - is this laorth dobg an audH on? mama?? 


*oo5i 


VunfAilyt 

P 


fcxPtwkmaicaaa-rmhaMng and faadhgahhsyWana hand and typtngn/liaaviar. jamas * nepping. 


Prasa: Andneiiss, MalyX 
Sant: Tue S/23/2a(K 3:51 PM 
TsKleneo«,Mi 

Css Egbot; Matson N.; SuBvaa Mary Both 
add*efc mh aad* talas tdoitllBd In dosing memo 

HiJil, 

Sony loSditar you addayou ara o«i m aa i ml^ ta ya ; hopayouandAMioyarB«a>. A ahla badi I talsnad ' 
anawSiaatlBrlaldMa. 8lBd*lamaaltanln«aa*gdkin«i*dMlnv(ilvlnadiaDMMono<eidtaaman« {ond 
InPaaPdMIliscdrrantycishiiUJMBfyBatiduagadladMtalsoradvtttoyou. Ai (Mend arms small i 
asi o aipla d tha inPhgs dwtasa ralhmad to aidt staff. AayouaPsaa.w*io<aidpio(asmBlnli*msrilpae 
tyaSsm. tat ana laiewy you v»anHadlaouas Ns as you aent a copy odour dosing mamgneid u mlllhatinattar. 

Takoean. 

Kaly 


Itani; Roiilnsari, LoBa L 

SSM: -Itausday, Hey le, 2006 2:M PM 

TM Andmta KPy X 

Guhfact: RE: audt tales dentfled in dodng memo 
I son not sure k la on hod. 


W ta u AmtetalCeityX 

Banc ihuaday. May la, 2006 X-16 PH 


mnm 
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FW; «a4it imei kieatified in doting memo 


Pige 2of3 


to: RoMnioiv toKi I. 

Sufe!|«<t] RE: swlK issue Identified )n closing nwino 

OK. OooeifiaeutttttalltiapIsAlolooiiaittwMltsueaelMnMpoinr? 


From: Robinson, LaWi L 

SMts IHndiy, Miy M, 2006 2: IS PM 

Ta:Midrms,KBlyJ. 

SMbltKl: RE: aidR ImKS UenOfled ki dosing Memo 

TMtwnsonooftlwiesumfcrttalabormleliomeudNbul «« dM not gM fer. 


rnm Andeevn, Kety Jl. 
fiMblhundey, May U, 2006 2:12 PM 
To: Robbaon, LoRs 1. 

8u H«c ti FW: audk Issuet ktentttect ti dosing memo 

T|||] flltmff) Mgh 


WMItIhsslalutafthMsaudtiHuatIrefSROdloyouailhoonloflattyear? WehavetobrttfCot^rsti 
on UonOsy . ■«> VVWt winMd me to dwell 

'Hnnka. 

Kaly 

Xiotns 


rwoB Ff idrow, Kdh t 

•Mb 'hiesilay, Nowmber 20^ ilii PM 

Tn flobtrson, Loto I. 

attlscb RE: audt tswes ktontHed In doting memo 
TIulfoainotolilt.unloMyounsadniomkibmNllon. Tbanla. 


Itane RoMcn^ Loter. 

Sant: Ibesitoy, November 29, 200S 3: 15 PM 
To: Andnws,Ke*r2. 

Subject RE; sudR twues tdertoOed in dosing memo 

Ktt^.rnrnimngkmyOh. PMfhMlosendnManyMsneeaonftsryouMMwdfbelMtoftK 
LctMaMobImm 


Qffht gf At i W'm Otitmtl 
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FW: audit issues identiried in closing memo 


Page 1 of 3 


Anmu Anfmws, Kelly J. 

lUesday, Noventber 29, 2009 3:l6 PM 
IlM'Robinson, leka I. 

Sultlect: aui% Issues IdendRed in dosing memo 
Hil^lia. 

Below is a Mnolefiuin a closing ineina I wrote that Wait and May Bdth sighed today. WMewaiswdno 
ffltsoondud. wo foaid a manber of irragulartllas ralaM to ttis merit pay (KOcass, specifically rented to a 
sugptanMntalavabaianaialwaspraiWBdSeranefnployee. Lei ma Know Ifyou need ftir&ierlnlonnae'an, once 
you eust to woiK on this, rimew you have teas of audHs to do. 

Tateoara. 

i4«y (xieoss) 

'‘We found several inegubrides with thest^plemcntal evaluation including; it was not 
dated or signed; it appears to have boeo droi^ after foe merit pay calendar deadline; it was 
not sent to, or considered by, the confoeosab'en committee; it was not in Aguine's employee 
personnel fite (EPF); and if was repaid fiom the initial evaluation written by Aguirre's 
immediate supervisor, who should be the only one who pnpsies a summary on behalf of 
each employee, according to the merit pay ixocess gaidance. We ant tefetting these issues 
to the audit staff." 


TMs evitag and any attacfunsnis am Mended enfy fbr usa by t/w sddrassee^s> and may oonfaio BgaiyprfvSaged 
enMwoatrfidantWiMbnnlllcn Hybu tmnottheinteiiatanci>l*ntof0>b»-niAmydbck>ttm.oopy»tg. 
</lslrlbuean,orthat$Uagvf»tiyacSoni>r9liaiK»onlhlte-maStn<iam itt»cMiaMstsM(3lyi)mhi>»0d. 8you 
nsoaA>*tfMie-maf tharmr, ptuase kmmtSalelifnot^ytha SBC OfflM a UapedorGanaraltt (202) ^1-6060 and 
paimananlly daMs foe ci^foutl and any Eopibs or pifofduts of f/M> *-tnsf aM agy attacfmwda. 
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SKCintmES AND EXCHANGE COMMISSION 

mvs^fis. 

WasUnttOd, DAX 2«5«-0<«i 
Office of L^jisUtive Affiiiis 
ffl 2 »m. 2«16 

01202 . 712^50 


Facsiiriile Transmission 
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UWMOe 04;44 FAX 2047729254 


a004/«47 


Hardy. Itelliwla 

Fnsi: 

SMI: MomMy.AugustOI. 2005 1213 PM 

To: H»iW«rt,Rolie« 


AttMlmMnts: 


B475 Supplemental EvaluaBor».Poc 



aaljaHwii:... 
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H/’0e/2O0a 44:44 FAX 


■ aoos/oor 


Supplemental Evaluations: 

AquIitb : Qmy wottcs very hard, puts In long houis. and is dedicated to his 
work. But he Is resistant to supervfeion and in&uffldtonttyoogniz^ of 
fnstHuflonal piptoool and possible pFogtainma&: impad of Ns investfga^ 
methods. For example, though he feels cxxTto^ht to manage the Pequbt 
investigation on hte own, certain subpoenas he prepared requaed revision. 
Inter alia, to avoid violaling privacy statutes and he has, by fai^ to eoneult 
with his branch ch^. Inaccurately stated Commission policy to 
communtoation with datonse counsel. His manner has. Oh more than a few 
occasions, drawn complaints from oitoostng counsel which, though not in 
itself 3n Indication of inappropriate conduct raises a queatkm becaitee of 
dteir ftequertcy end consistency. CXher staff attorneys find it dVticult to 
walk him; his desire to maintain complete control single 
invesi^tton seems to predude full snd open sharing of hte legal analyses. 
He has difficutty explaining the significance of evidenGe his InvestlgaUdn 
uncoverad in iinear teshion and expresses resentment at what he 
inaccurately perceives as attempts by his supervisors to thwart hie 
success. 

Swanson: Rob puts to long hours, takes advantage of expertise a\railable 
throughout the Commission, and develops creative Investitive modda 
He oocssionally has difficult, however, working wHhin a struotured 
organizationat framawork and falls adequately to consult his supervisors 
with respect to tactical and strategic dedsions. For example, he has 
dispatched subpoenas without first dean'ng them with his branch chief, and 
taken legal posttions without hill consideration of contticting dedsionB. 
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1!/(IS/2«e 04:44 FAX 202T72K50 


BOiJA/'OOT 


pnename: S-05 Supplemental EvaKiatons-ctoc 

OiractcRy: C:>D()cumarits and SettingsUiaidyMnLocal 

Set^gstTemporafy Intamot RlesU3LK38 
Template: C:\Doafments and 

Settlngs\HardyMMpplication 
DatatMkrosolhTefnplaiestNoiTnai.dot 
Utie; Supplenieniat Evaluations: 
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Author; kretimanm 

Keywords: 

Comments: 
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11/OB/2098 04:44 f AX 2027?2$25O 


Qoosmr 


Frani; 

Sort; 

To: 


Hanm n»B«c< 

Iklcmliy, Auguit Ot. 2005 1:14 PM 
KreRmin, Marie 4. 

RE; 


AttacAsiaROi; S-OS txAi ct\angos.(ioa 



MBicb 

±aisMii>cmiCir. 


mu IMIMiivIMeJ. 

s«Rt Nori4Mi,4ioiaaai,2gasi2d3n< 

TrK lUnaavAarrst 

MMs 

« Fte: &05 Si4>(>lememaf Evaluotkiraxloc » 
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ll/M/Seoa 04:44 fA* 202TT28250 


800S/OS7 


Aaulire : Oaiy vyortrs very hard, pids kriot^liours, and is ctecfl«!i»d to Ms 
nSorfc He is ^ina to ot> die adra fis'le. B it hg Is restelant ta suoenMan 
and jnsuffteteodv avare a t insli^nal pio^Kol and {ipu^fe pnog^^tnitnMic 
intpactdf hM jrr^tisaAfBmetiipds. For e)t9mpiei<^Nugh bet Mate 
cot»s>etefl< Jo niaftage the F*«?uM IrtVes^tSrm on Ms own. 
subpdeneie ha jsstA r eoulred reftaciioni o avoid violating privacy statutes 
ai^ ha hm, by failing to consult wih his branch ch^j jtnwuurateiy statad 
QTOSRIssktri policy In conmunic&flon with defienseeaunspi. Hismanner 
hs&Aiawn «Mpldlnts4roin oppo^g counsel whliith dMugh not hr Itseifan 
indfeadon ot tnaptw^irWa conduoi, ralsesa guastfembacausadf thpir 



haccurately perceives as attempts by hla supatvIscHa to thwart bis 
success. 

Rob puts In tong hours, takes advanUge of expertise available 
r throughout the Commission, and develops ersaiiye bivesllgativeniodah. 

I He has exceBent anahriical stills. Hehae«9fficulty, however. iMXidtataiiN 
! a structured organizalioiiM ttmtevvork aiM fate rMeQuetely to pgislthis 
sisr^laorswim respect to tacttcal and strategic decisions. Forexample, 
he has dispatched subpoenas vnNhout flrat deatlt^ diem wHh his branch 
chief, and tdcen legal p^ltians wtttiout fal coostderation ot conttlding 
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Vt/oe/ZOOB O-COB FA* 2027T28250 


aOiM/WB 


Evaluation <rf Gary Aoulire : Gary works vary hard, puts in long houm, and 
is dedicatsd to his work. But he is resistant to supervision and InsuffldenQy 
cpgnteant rrfinsfltutional ptotoco) and p^hle programmatio impact of his 
M'esligative m^hods. For example. thOu^ he feels Oirnpetent to manage 
the Pequot invesagatkKi on his own, certain subpbanFS ha pnapared 
required isvlslon, inter alia, to avoid wolating privar^ statutes and he has, 
hy felling to consult with his branch chef, inaccurate^ ^ated ComrTfesion 
poltcy in communication with defense counsel. His manner has, on nfefe 
than a few occasions, drawn oomf^mts from opposing cowmel wiitdi, 
though not in itself an indication of Inappropriate conduct, raises a question 
because of their flnequerwy and constancy. Other sUrff; attorneys find K 
(iMicuK to work with hfm; his desire to maintain oompiete control of his 
SRigle investigation seems to preclude fell and open sharir^ of his legal 
analyses. He has difficulty aiqilaining the significance of evidence his 
investigatton uncovered In linear fe^ion and expresses resentment at what 
he Inaccurately perceives as attempts by Ns supervisors to thwart Ns 
success. 
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CrfOcal Betneints and Aaoatitafjfe Standards 


Knos^fMlse of FMd Of Occopaion - Mairdalns and. with few 
dxceptfdns. demonstraa^ tecfnRat skills assenb’al to perfonrwig duties 
of the posWon, including knowledge of pertinent laws, standards, 
regulations, ailes, policies, procedures, and tadinologies. 


Pianoing and Orgatikiiig Work- WHh few exceptions, recognizes and 
solves jmttons, meals objer^lyes, arid cwieidere prkxdies sdMn 
plannlivwoikassignniefi^ ^de^ uses tirne anr] resources to 
produce a quB% productwlh appropitatB gutdance and completes 
a^^mcRits wdthln agreed tgxin flma tfatnas. 


Execution of Duties - With few axsepfiom, thoroughly and carefully 
analyZea and reaearctias sssignmenis. EffeeOvaiy appiss necessary 
kiKndedga and tardmitalaltBs ki order to perform dudes of the poai^ 
In an acoaptaUe roarmar. Final vnifK products meet estabfished need, 
reRect appropriate attention to dstal, andareweBorganizsd. 


Communications • Oraland written rmmmunlcetions further agency 
obieodves and, with few exceptions, are deer, txxicisa, organizsd, 

accurate, grammalkiatly canad, sni appropriate for Bn inlenried 
aurtlerrce. Required persomi bileracfions with internal and external 
cxtnsdUendBS/ muntarparts Ore general^ resporrsivemthaiMeds of 
these indMcluals or enitSes, Keeps these eniSes and moiagemant 
apprised of relevant Issues, changes, and problems as directed. 
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Podsiadly, Nick (Finance-Rep) 

From: Lari, Rita (Judiciary-Rep) (Rita_Lari@jucnciaty-rep,senate.gov] 

Sent: Wednesday, February 14, 2007 12:28 PM 

To: Podsiadly, Nick (Finance-Rep) 

Subject; FW: REMINDER: Department of Justice budget briefing today at 3:30, SD 226 


From: Neal, Kathryn (Judiciary-Dem) [mailto:KathtYn_Neal@iJudiciatY-detn.senate.gov] 

Sent: Wednesday, February 14, 2007 12:26 PM 

To: Vit1<^, Matthew (Judiciary); JudicBlden; JudicBrownback; Jud'icCardin; JudIcCobum; JudicCOmyn; 
JudicOutbin; JudicFeingold; JudicFeinstein; JudicGraham; JudIcGrassley; JudIcHatch; JudicKermedy; JudicKohl; 
JudicKyl; Judkleahy; Judkisdiumer; JiidicSesslons; JudicSpecter; JudicWhitehouse; Pagano, Ed (Leahy) 

Cc: Berry, Jessica (Leahy); (jota, Greg (Leahy); Dowd, John (Leahy) 

Subject: REMINDER: Department of Justice budget briefing today at 3:30, SD 226 


From; Virlcstis, Matthew (Judiciary) 

Sent: Monday, February 12, 2007 6:14 PM 

To: JudicBlden; JudicBrownback; JudicCatdIn; JudIcCobum; JudkGomyn; JudIcOurbin; JudicFeingold; 
JudicFeinstein; JudIcGiaham; JudIcGrassley; JudicHatch; JudicKennedy; JudicKohl; JudicKyl; JudicLeahy; 
JudiCSchumer; JudkSessions; JudicSpecter; JudicWhitehouse; Pagano, Ed (Leahy) 

Cc: Berry, Jessica (Leahy); Cota, Greg (Leahy); Dowd, John (Leahy) 

Subject: Department of Justice budget briefirtg 

The Department of Justice will brief interested staffers on its FY 2008 budget proposal on Wednesday, Febniary 
14 at 3:30 p.m. in the Judidary Committee hearing room, SD 226. 


Thanks, Matt 
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SuoDlementey Evailuatlons: 

Aouirra: Gaiy worics very hard, puts hi long hours. ^ Is decficated to his 
woric. He Is wlinngtojgo the extra nriie. Bufhei$res(ster(tto siq>erv<si(Mi . 
and insuffldenity aware of instftutionai protocol and possible ixogranunadc 
iiTipad of hts investigative methods. For example, though he feels 
competent to martage the Pequot investigation on his own^ certain 
subpoenas he issued reqiared rebacdon to avoid violating privacy statutes 
and he has. by falling to cohsutt wilh his brar^ chid, inaccmate^ stated 
Commission po^ in communication wiA dsfense ccxinselHis desire to 
mahi^n oroide control of his investigation seems to preclude full and 
open diartng d Irifonnation with others. He has diitkxji^ explainnig the 
^jdnciance d evidence his Invest^iation uncovered in a dear and wdt- 
organtzed manner and expresses r^entment at what he.inaccuratdy 
percdves as ahempts by his supervisors to thwart his success. 

Swaison: Rob puts in long hours, takes advanta^ of expertise available 
throughout die Commission, and develops creative investigative models. 
He has excellent analyticai skills. He has dtfflcdty. however, wortcing within 
a structured or^nlzational framework and fails adequately to soiled his 
supervisors with respect to tactical and strategic decisions. Fd examde. 
he has dispatched subpoenas without first clearing them with his brar^ 
chid, and taken legal positions without full consideration of confliding 
decisions^ Often he seems to foois on his personal interest in aspects of 
his Investigations rather than sdidting others’ input to ensure Shared 
understanding d priorfties and concerns. 


SEp<lia»£S72 
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Pe^- 

I share your concern about the low stats vm antfc^mte my group to gei^erate this fiscal 
year, and he^ Md «<pect ffi# iwxt year we'll be signniGanUy more producdw. I would 
Ike. though, to toqpie^ a thought in this reganf. Both Linda and you have suegestecl 
several Ones diet this {^oup eh^ not be not substandaly different from (Mheie in Its 
ab^ to prodt^ admihedfy anecdotol. ^loraiton leads me to the belief 

that the ootibaty tnay be so. 

In the 18 months stooe I assunfed tHs position, my groiv has operated widsr 
tKmdice^s which to iiiy loio^Medge are unique Irr the Oiv^^ 

fl VAtiiCHTieiis Loet two branch chiefe (Wiggins, Moore); eight staff 
attorneys tMatl)n;^Siifnvarv' ^iderson; RoaerrMd; Gardner; Neat Mayor; Jaraulc); 

(2i Attomeiy j^Motbetfe one branch chief iFiaidef):nlne ^aff attorneys 

(JarsrjAc; MBar; Silith; Elcheni; Van Meti^ Finder; Swcmson; Aguftre; TankeO-the 
tost three as a result of thair dWIctBies working in other groups, last two plus Fielda’ 

- wtthsigriHIcant (and in Aguitrs's case) total time cotnrnBmerits to workbrought 
over from their prior gret9$; 

-fat Unproduc^Atfotnevs: seven staff ^lotnevs IBesse. Gardner, DaMs, 
Sun^ Andersffii, Eggart, Davis), one counterproductive branch chief (Moore); 

f 4t Attorneys DkaBed: two staff attorneys fNeal to another group, Rosenfeld to 
Europe [seriously imiting his productivity]); 

fSt Cases Ck)inpletad Bt8.Da(g^ four settled mutual fund cases. 
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Draft- June 30. 2005 


PRIVILEGED & CONFIDENTIAL 
ATTORNEY WORK PRODUCT 


Morgan Stanley Board Mfecrtng - June 30. 2005 


REDACTED 


The SEC, through Linda Thomsen, the Chief of Enforcement, 
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has told me that it is too early for them to conclude whether Mr. Mack 
had any involvement in any allegedly unlawful insider trading by 
Pcquot. 


REDACTED 
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redacted 


5 
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REDACTED 


6 



redacted 


SEC Conversations 

A. You will recall that last Friday, after Morgan Stanley had been 
subpoenaed for Mr. Mack's e-mails with Samberg, Eric Dinallo 
spoke to Paul Berger, a senior supervisor in the SEC’s 
Enforcement Division, and asked him whether the SEC had any 
evidence of issues for Mr. Mack in their insider trading 


REDACTED 
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invesligation of Pequot. The response was that the SEC was 
looking at Mr. Mack, among others, as part of their 
investigation, primarily based csi what they had seen in e-mail 
traffic, but implied that they did not presently have evidence of 
any wrongdoingSiby Mr. Mack. 

B. i also spoke with Linda Thomsen on Monday and Tuesday of 
this week. Chi Monday, we sent to her about 25 of the emails 
responsive to the SEC subpoena and on which we interviewed 
Mr. Mack on Sunday - that were culled from the Morgan 
Stanley emails as possible emails of interest, and asked her to 
review those and tel! us. if she could, whether they changed the 
SEC’s assessment of the situation and whether could give 
us any further comfort on Mr. Mack’s status, 

C. Thonnsen called me late on Tuesdayafrcp-sfie' and tier sta 
reviewed those emails and confinjrtSathat the emails did 
change their view of Mr. Mack, it was stilt “too early" in 
investigation to tell whether Mr. Mack had any issues. S 
added that there is “smoke there’’ ~ but that there was “su 
not fire.” She said they are weeks away from knowing m 
and could give us no more comfort. She commented that 

"Board will have to trust him ^- 4 *^’ 

* 
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REDACTED 


ft does seem clear that the SECj^ill-eoiilurae ttrpwaug^ttic Pequot 
investigation aggressivelyj«eli5fng making sure that thefelsTKi^ 
misconduct by Mr. Mack.^i^e has to assume that the existence of 
investigation, and that Mr. Mack's e-mails have been subpoenaed 
could become public. It also seems likely that Mr. Mack be 
asked to testify in the SEC’s investigation at some point. 
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PRQCEEDINGS. 

MR. J. FOSTER: My name is Jason Foster. I'm 
an investigative counsel for the Senate Finance 
Committee, If we could just go around the room and have 
everyone introduce themselves for the record. 

MR. PODSIADLY: Nick Podsiadly; with Senator 
Grassley's Finance Committee staff. 

MR, KEHERER: Hannibal Kemerer, with Senator 
Specter's Judiciary Committee staff. 

MS. MIDDLETON: Stephanie Middleton, Senator 
Specter's Judiciary Committee staff. 

MR. H. FOSTER: Hilton Foster, F-O-S-T-E-R, 
retired former SEC attorney. 

MR. J, FOSTER: Okay. We are making a record 
of the interview today. We are doing that so that the 
staff can focus on questioning rather than note-taking, 
given some of the complexity of the issues, and to ensure 
that we all agree about what is said. 

The witness will have an opportunity to review the 
transcript. It is not a deposition. It is a voluntary 
informal interview. The witness will not be sworn. 
However, it is part of a joint inquiry by the Finance and 
Judiciary Committees into the firing of SEC attorney Gary 
Aguirre, and several related issues, therefore, everyone 
has an obligation to be truthful under 18 U.S.C. 1001. 
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Thank you, Mr. Foster, for coming down today. 

If you want to take a break at any point, just let us 
know and we'll be happy to do that. 1 will start with 
the questioning, but it's informal, so people will just 
jump in whenever there's anything relevant. 

Can you give us a little bit of a thumbnail 
sketch of your history of employment with the SEC, to 
start out? 

MR. H. FOSTER: Right. I was born in 1945. I 
graduated from law school, Howard Oniversity, in 1973, 
the first professional — and I'm a member of the DC Bar. 
The first professional job I had was with the Securities 
and Exchange Commission, Washington, DC, Division of 
Enforcement. I worked there until I retired in July of 
2005. 

While at the SEC, I spent five years in the 
Commission's Washington Regional Office in Arlington, 
Virginia. In, I guess, the mid- or early-'80s, then! 
returned back to Enforcement at the Headquarters office, 
primarily as a staff investigative attorney. 

I was a Branch chief at one point, I believe. 
When I retired, I was a GS-15, specializing in insider 
trading investigations and training others on how to 
conduct insider trading investigations. 

MR. J. FOSTER: And when did you first have any 
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involvement in matters related to Pequot Capital 
Management or Arthur Samberg? 

MR. H. FOSTER: I had involvement with Pequot 
and Arthur Samberg in the mid- or early- ‘90s when we did 
an insider trading investigation. I don't remember the 
name of the issue. But to make a long story short, I 
took his testimony and the end result of the 
investigation was, no charges were brought, no charges 
were filed, and we closed the investigation without 
enforcement action. 

In 2004 — in about the fall of 2004, Gary 
Aguirre was referred to me because he was working on a 
hedge fund matter that had to do with possible insider 
trading, and I have a reputation for knowing a little bit 
about Insider trading, so he came by to see me. 

And I learned at that time that the 
investigation that he was conducting involved Pequot, and 
that my interest — because I had some knowledge of 
Pequot and Mr. Samberg, so I spent probably half an hour 
talking to him in general terms at that time about 
insider trading investigations and the difficulties of 
investigating possible insider trading by a hedge fund. 

Subsequently, I sort of nosed my way into his 
investigation because I was interested in it, and I spent 
a lot of time, from the fall up through July 2005 — the 
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beginning of July of 2005, assisting Gary and making 
recommendations as to the conduct of the investigation. 

I was not in the same reporting chain that he 
was in, I'm sort of a lone maverick. Technically, I 
guess I reported to an Assistant Director and a Branch 
Chief. I had 30 years' experience, and people generally 
let me do my own thing and run my own investigations, as 
long as I kept them informed. 

And Gary, as I said, was in a different unit of 
the Division of Enforcement and I did not technically 
report to his supervisors, but I gave Gary input into the 
conduct of the investigation. And during that time frame 
I might have attended one or two meetings with his 
supervisors, during which time they discussed various 
aspects of the investigation. 

My primary contact and involvement in this 
matter was directly with Gary and directly with reviewing 
the evidence that he had obtained. I think I sat in on 
some of the testimonial sessions as well. At some point, 
I believe my name was added to the formal order directing 
the investigation. 

MR. KEMERER: I was just going to say, who was 
the Assistant Director that you reported to? 

MR. H, FOSTER: You're going to kill me, I 
don't remember. I left the Commission and I can't 
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6 

remember my relatives' names, so — (Laughter] . But give 

2 

me a minute and I'll think of it. I should have brought 

3 

it. 

4 

MR. KEMERER: No. Take your time. If it comes 

5 . 

to you later -- 

6 

MR. H. FOSTER: Yes. It'll come to me. Well, 

7 

at one point it was Jerry Eisenberg, but 1 think he might 

8 

have been gone at that point. And I'm trying to think of 

9 

who it would have been. But — 

10 

MR. KEMERER: Was there a Branch Chief under 

11 

the Assistant Director? 

12 

MR. n. FOSTER: Yeah. But — 

13 

MR. KEMERER: Okay. 

14 

You had a certain degree of autonomy, I take 

15 

it. 

16 

MR. H. FOSTER: I worked hard to get it. And, 

17 

yes, I used to be. 

18 

MR. J. FOSTER: Do you recall ever telling Gary. 

19 

Aguirre that you believed that Peguot and/or Arthur 

20 

Samberg were "serial" insider traders, or something to 

21 

that effect? 

22 

MR. H. FOSTER: I probably said something like 

23 

that. I'm sure I did. Not in the sense that we had 

24 

proven that they were serial insider traders, but in the 

25 

sense that when. he came to me, he was investigating what 
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is known as a referral from one of the SROs, self- 
regulatory agencies — I think it was the New York Stock 
Exchange — on maybe one or two stocks. And one of the 
first things I did, I said, Gary, you've got to 
understand something. 

Hedge funds — the danger of hedge funds is 
that they can be involved in serial insider trading, and 
when they get to be as large as Pequot, It is a very 
difficult thing for investigators to ferret out. If 
we're going to do this investigation right, we've got to 
go to the SROs and figure out how many referrals they've 
made involving Pequot over the last five years. So at my 
instigation, we went — I went up to New York. 

I met with representatives of the New York 
Stock Exchange, and probably a couple of the other 
exchanges, and asked them to pull all of their referrals 
of possible insider trading which involved Pequot. The 
bottom line was, we ended up with over a dozen such 
referrals. 

As you probably know, those referrals are not 
proof, they're just the result of a regulatory agency 
looking at trading prior to a significant announcement 
which involved a significant price move, and identifying 
the funds and individuals who purchased during the 
relevant period. 
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And the SROs will do their own preliminary 
Investigation and, when they deem it appropriate, they 
will refer their findings to the SEC. We get them and 
decide whether or not to follow up with our 
investigation. But the point being, if a hedge fund is 
engaged in insider trading as to Stock A, if you're a 
good investigator, you recognize the fact that there is 
serious potential for serial insider trading, meaning 
that there is more than one instance of Insider trading. 

Because of the nature of the business, hedge funds 
are going to have their fingers — they're going to know 
people in the business. They're going to know the 
investment banks, they're going to know the law firms, et 
cetera, et cetera. It's almost an incestuous 
relationship. And they will have contacts which will put 
them, in theory, in position to be regularly receiving 
so-called material, non-public insider information about 
mergers and acquisitions. 

So my concern with the investigation was, 
potentially, you are dealing with serial insider trading. 
And "serial" in the sense that we already — I knew that 
there were over a dozen instances in which Pequot's name 
had come to the attention of SROs in the context of 
possible insider trading. 

MS. MIDDLETON: Can I ask you a little bit 
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9 

about that, the "serial"? You're not talking about. 

2 

like, trading in a particular stock on a number of days. 

3 

but rather — 

4 

MR. H. FOSTER: No, no. I'm talking about 

5 

specific — a number of different Instances, a number of 

6 

different deals — 

7 

MS. MIDDLETON; Right. 

8 

MR. H, FOSTER: — in which that particular 

9 

hedge fund's name had come up. 

10 

MS. MIDDLETON: All right. Thanks. 

11 

MR. J. FOSTER; And so the referrals, as they 

12 

come in to the SEC in the normal course from the SROs, 

13 

are those not organized or categorized so that you could 

14 

easily tell that Pequot was — 

15 

MR. H. FOSTER: Well, yeah. But — 

16 

MR. J. FOSTER: — involved in many of them? 

17 

MR. H. FOSTER: they are and they are not. 

18 

They are — we have a — an Office of Market Surveillance 

19 

and they keep — that's within the Division of 

20 

Enforcement. They keep all of these SROs, these 

21 

referrals that come in, and if memory serves roe correct. 

22 

they are categorized and filed not according to the name 

23 

of the potential insider trader or fund, but under the 

24 

name of the issuer involved. 

25 

So if it's possible insider trading in IBM, you 
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1 

could find it that way. But to go — and I did this. I 

2 

went to our people. I forget who provided it. But I 

3 

said, 1 want to see all the stuff that we have involving 

4 

Pequot. And then I got on the phone, and like I said, I 

5 

went up to New York and I talked to the people up there 

6 

and said, look, I want to know all the instances where 

7 

Pequot's name came up. 

8 

But in answer to your question, I did not have- 

9 

the capability, and I didn't think anyone in the Division 

10 

had the capability, of going to a computer, pushing a 

11 

button, and saying, here are the 10 referrals that 

12 

involved this particular entity. 

13 

MR. J. FOSTER: And that would include folks in 

14 

the Market Surveillance Division? They also don't have 

15 

that capability? 

16 

MR. H. FOSTER: 1 was not aware that they had 

17 

that capability, no. They had the capability of pulling 

18 

up by issuer. They also had — they had a file, they had 

19 

a name. What was the name? 

20 

MR. J. FOSTER: By "issuer", you mean, so my 

21 

Heller — 

22 

MR. H. FOSTER: IBM or Heller, or whatever. 

23 

MR. J. FOSTER: Okay. 

24 

MR. H. FOSTER: That type of thing. 

25 1 

MR. J. FOSTER: The stock being traded. 
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MR. H. FOSTER: Right. 

MR. J. FOSTER: . Right. 

MR. H. FOSTER: Now, there was a list, OAF, 
Unusual Activity File, that was computer generated. And 
if memory serves me, correct, that may have kicked out not 
only the issuer, but the trading investigation or hedge 
fund as well. But to the extent we had a UAF, Unusual 
Activity File, we reviewed that and, you know, we found 
whatever that showed. 

But my point is, as an investigator, you go 
back to the people who are doing this thing because you 
don't want to have a situation where something fell 
through the cracks. 

MR. J. FOSTER: And whose decision is it to 
provide the referrals to the SEC in this format? 

MR. H, FOSTER: Well, the self-regulatory 
organizations — by that I mean the exchanges, the New York 
Stock Exchange, the American Stock Exchange, NASDAQ, what 
have you"they all Market Surveillance units whose job it 
is to monitor the market, and when they see a significant 
price move, they'll go back and see who was trading 
before that significant price move, they'll figure out 
what the news event was that gave rise to that price 
move, and then they'll do whatever they need to do to 
determine whether it is something they want to follow up 
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on or whether it's something they want to refer to the 
SEC. 

If they refer it to the SEC, it goes directly 
to the Division of Enforcement Market Surveillance Unit. 
At that point, a supervisor or someone would look at it 
and either farm it out to an investigative branch or not, 
depending upon, you know, whatever. 

MR. J. FOSTER: So with Pequot, was this the 
first time that you had attea^ted to do this, to get the 
information in a format that would gather together all 
the referrals on a particular trader rather than on the 
stock issuer? 

MR. H. FOSTER: Was it the first time I had 
done that as to Pequot or as to anyone? 

MR. J. FOSTER: As to anyone. 

MR. H. FOSTER: Probably not, because by the 
end of my career I'd had a lot of cases that involved 
what I'll call serial insider trading, where you get some 
guy that's got a pipeline to a law firm or an investment 
bank, or what have you. So I had done that before, but I 
don't think I had gone up to New York and specifically 
met with and talked to people, 

I mean, the difference here was, in most 
insider trading cases you're not dealing with hedge 
funds. If you're going to do an insider trading 
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investigation and you're dealing with hedge funds, there 
are a nuraber of issues that make that investigation 
extremely difficult. 

ME. J. FOSTER: Such as? 

MS; MIDDLETON: Can you tell us? 

MR. H. FOSTER: Yeah. A hedge fund is an 
entity that has a whole bunch of other people's money and 
invests in all kinds of different securities. So if you 
go in and say, I think. Hedge FUnd A, you engaged in 
insider trading in IBM, they will open their files and 
say, we make two million trades a year, and so what if we 
got lucky on IBM? It's very difficult to prove a case 
where they've got that kind of trading history all over 
the board. 

So what you do, from an investigative 
standpoint, is you see whether there's a pattern there. 
It's easier to prove something if you have a patten than 
if you have an isolated incident among 200,000 shares, 

200 million trades, or whatever. 

So hedge funds are different than the ordinary 
investigation. If I think you engaged in insider trading 
I'll get your monthly account statements from Schwab, or 
whatever, and you've got five trades in five years, and 
that one big one sticks out like a sore thumb. 

A hedge fund, if you're looking at one trade. 
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1 

that doesn't stick out like a sore thumb. But what you 

2 

want to be able to do, is see whether there is a pattern 

3. 

there that will stick out like a sore thumb. 

4 

So that's why you have to go back and say, if 

5 

we're going to do this investigation we can't just be 

6 

looking at Heller, because no matter what we find there 

. 7 

will be an explanation. 

8 

But if you've got Heller and 12 others that you 

9 

can link up to the same individual or firm that was 

10 

involved in all 12 deals, then you've got something you 

11 

can work with, if that makes sense. 

12 

HR. J. FOSTER: I think I understand. 

13 

So had you been involved in any other kind of 

14 

systematic effort to look at a hedge fund like this 

15 

before? 

16 

MR. H. FOSTER: A hedge fund? No. I had, 

17 

myself, been the principal investigator in a possible 

18 

insider trading situation that did involve Pequot, but 

19 . 

that was 10 or 15 years earlier when I didn't know as 

20 

much as I knew later. 

21 

MR. J. FOSTER: And so that was a more discrete 

22 

investigation in regard to one — 

23 

MR. H. FOSTER: That was more discrete. I had 

24 

not gone through this review. 

25 

MR. J. FOSTER: Right. Okay. 
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MS. MIDDLETON:. But what happened? You just 
couldn't find evidence of a tamper? 

MR. H. FOSTER; Well, I was trying to remember, 
I remember specifically I had — to make a long story 
short, I had figured out where they probably got the 
information. By that, I meant they had come up with a 
diagram that could show this guy had the information, and 
through a series of phone calls, was in communication 
with Pequot. Okay. 

But that was very circumstantial and it wasn't 
that strong a case. But I remembered — I mean, it's six 
degrees of separation. You can connect people up if you 
spend enough time. 

MS. 'MIDDLETON; Uh-huh. Uh-huh. 

MR. H. FOSTER: But the answer is, I had been 
involved in that investigation 15 years ago. We did make 
a connection, but it wasn't strong enough to make a 
recommendation to the Commission for any enforcement 
action, so it was closed without action, 

MR, J, FOSTER: Are you aware of any other sort 
of systematic efforts of the kind that Gary Aguirre began 
in the fall of '04 to look at a particular — 

MR. H. FOSTER: Hedge fund, or any — 

MR. J. FOSTER: Well, either hedge fund or any 
particular institutional entity from a systematic point 
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1 

of view, where you go and you pull all the referrals 

2 

related to that large entity. 

3 

MR. H. FOSTER: Not so much from an entity 

4 

standpoint, but from an individual or specific account, 

5 

yes. I had conducted a lot of Investigations in which. 

6 

at the end of the day, we sued people who had been 

7 

involved in insider trading in 20 different deals, or 

8 ' 

what have you. But those were individuals. They were 

9 

not hedge funds. Okay. 

10 

So the difference here was, an attempt was 

11 

being made through this investigation to see how bad the 

12 

hedge fund industry, or this particular fund, was if, in 

13 

fact, it was dirty. 

14 

MR. J. FOSTER; So is there any mechanism for 

15 

systematically — for the SEC to systematically monitor 

16 

the number of referrals related to a particular trader 

17 

like a hedge fund? 

18 

MR. H. FOSTER; Yes. That is through the 

19 

computer run known as the Unusual Activity File, 

20 

MR, J. FOSTER; Oh-huh. 

21 

MR. H. FOSTER: And what happens is — 

22 

MR.' J. FOSTER: And that's controlled by the 

23 

Enforcement Division or by the SROs? 

24 

MR. H. FOSTER: Well, I know we have it. We 

25 

have a copy of it. Whether we generate it or not, I 
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don't know; that's something that someone in Market 
Surveillance could tell you. 

But the point is, there is such a list and 
investigators have access to it. But not all the 
investigators realized that the list existed. But the 
people in Market Surveillance who had that primary 
responsibility, they had it. 

MR. J. FOSTER! Okay. 

So the OAF is the place that someone like you 
or Gary would go when you're looking at a big 
institutions. 

MR. H. FOSTER: That's one of the places we 
would go, yes. 

MR. J. FOSTER; Okay. 

So why was it that you had to go up to Kew York 
then and go to the New York Stock Exchange and — 

MR. H. FOSTER: Because you always have to talk 
to people. You always have to talk to people because you 
want to get a sense as to whether they think this is 
something that needs investigating, or whether there's 
something they didn't put in the papers. 

MR. J. FOSTER: Uh-huh. 

MR. H. FOSTER: Because you ask — you ask them 
to go back and — that's what a good investigator does. 

MR. J. FOSTER; Okay. 
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1 

But you had the raw data in the UAF file 

2 

already. You didn't have to go up there to get it from 

3 

them. Is that accurate? 

4 

MR, H. FOSTER: Well, we had some raw data. We 

5 , 

needed — I felt we needed to go up to New York to make 

6 

sure that it was con^lete. 

7 

MR. J. FOSTER; Okay. 

8 

MR. H. FOSTER: I mean, it's just, if you're 

9 

going to do it, you check. 

10 

MR. J. FOSTER: Sure. Uh-huh. 

11 

MR. H. FOSTER: I mean — 

12 

MS. MIDDLETON: When you met with them, did 

13 

they seem to think that there was something unusual going 

14 . 

on? 

15 

MR. H. FOSTER: Well, investigators, in 

16 

general, are skeptical. And the people I met with, I'd 

17 

known for quite a while. They were — you know, let's 

18 

put it this way. There's a lot of money to be made if 

19 

you can — if you know the deals are coming. 

20 

The nature of the business is that there's a 

21 

lot of money floating around, there's a lot of 

22 

opportunity, and so if you don't think it's going on. 

23 

you've got your head in the sand. Proving it is another 

24 

matter. 

25 

MS. MIDDLETON: Uh-huh. 
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MR. H. FOSTER: But you don't deserve to be an 
investigator if you don't start with the assumption that 
this is worth looking at. I mean, it's — 

MS. MIDDLETON: But when you met with them 
specifically about — 

MR, H. FOSTER: Mo one ever said to me, you're 
all wet, there's no way in the world this firm could be 
involved in insider trading. To the contrary, the 
general thing was, good luck. We all know it's there, 
but you know how hard these cases are. That's the 
general lay of the land. 

MS. MIDDLETON: Uh-huh. Uh-huh. 

MR. KEMERER: Can we go off the record for a 

second? 

[Pause] 

MR. PODSIADLY: Mr. Foster, I had one quick 
follow-up point. You had mentioned that, in this matter, 
it would be important to review all of the different 
referrals to sort of get a grasp on if you were going to 
proceed against Pequot. 

In your view then, would it have been a poor 
choice, or a choice that, if you were in the position, 
you wouldn't have made to dial back how many of those 
referrals you were going to follow up on if you were a 
Branch Chief? 
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MR. H. FOSTER: Khen you say "dial back", you 

mean — 

MR. POOSIADLY: To say, we're not going to look 
at all 12, we're only going to look at two of them, 

MR. H. FOSTER: There are limitations in terms 
of staff time and resources. But you want to know what 
the potential is and then you do a triage and you say, 
okay, the one that was 40 years ago maybe I'm not 
interested in. But you want to know what, potentially, 
is worth looking at. 

Obviously you can't look at everything 100 
percent at the same time, so you do a triage and you try 
to decide which ones you're going to focus on. As I 
recall in this case, we had a list and, you know, we'd 
review it and say, well, what do you think, what do you 
think, what do you think? And at some point, the 18, or 
whatever it is we began to focus on — I don't remember 
which ones we focused on. 

But my point was, if there are 18, you want to 
be aware that there are 18, and if you cut it to 6 and 
you do a little bit of investigation and you find out 
whatever you find out, then you go back and you look 
again at the 18 to see whether anything that you came up 
with there changes your view as to whether you ought to 
be looking at the other 12, whatever it is. 
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1 

MR. J. FOSTER: Okay. 

2 

What do you know about the decision to limit 

3 

the number in this case? To limit the number of 

4 

referrals? 

5 

MR. H. FOSTER: I know absolutely nothing. 

6 

other than, to the extent I would have been involved from 

7 

a practical side — I mean, we sit and we say, okay, this 

8 

week let's look at this, this and this. You focus on 

9 

what seems to make the most sense. 

10 

I mean, my recollection isn't terribly clear, but 

11 

obviously one of the things that you're doing, is you're 

12 

making a list of all of the law firms and investment 

13 

banks that are involved in each of the deals. You're 

14 

looking at that thing and saying, well, is there one firm 

15 

that pops up in all 18? Is there one firm that pops up 

16 

in 12? Are there two firms? That's the type of analysis. 

17 

you do on an ongoing basis. 

18 

MR. J. FOSTER: And that was done in this case? 

19 

MR. H. FOSTER: Oh, yes. Yes. Because one of 

20 

the — you try to figure out, who are the common players? 

21 

Because if someone is spilling the beans, then he’s 

22 

spilling — you want to find the commonality. So if you 

23 

have five deals that have the same investment bank, from 

24 

an investigative point of view, that's a very significant 

25 

or diagnostic effect. Okay. 
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If you have a couple of deals sitting out here 
that have no connection, you put them aside for a while. 
Then you go on an investigation and you might find out, 
well, at one point the guy who worked at this firm was 
working over there that you thought didn't have anything. 
But that's the type of analysis that you're going 
through. ■ 

MR, J. FOSTER: Was it your understanding that 
the narrowing in this case was based on that sort of 
analysis or was it based on more of just, we don't have 
enough resources, cut it to some arbitrary number? 

MR. H. FOSTER: I don't — as I sit here, I 

don't know. But I can tell you that my recommendation 

would have been, if we were focusing on a firm or a 

couple of individuals, that would have been a reason to 
keep something in if you're going to do the 
investigation. 

MS. MIDDLETON: Do you remember why or how Gary 
did end up sort of focusing on the GE-Heller deal? 

MR. H. FOSTER: I remember that it was more 
promising, and I'm trying to remember why. I can just 
speculate now. But I do know that Gary got a gazillion 
e-mails and other bits of information, telephone records 
and what have you, and Heller was — you know, Heller was 
the throbbing light that we were focusing on. Yeah. 
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1 

That might have been the actual investigation. When he 

2 

first started, he might have been looking at it. You see 

3 

what I'm saying? Someone says, go investigate Heller. 

4 

MR. J. FOSTER: Uh-huh. 

5 

MR. H. FOSTER: He comes and talks to me.. How 

6 

do you do this investigation? I say, look at everything. 

7 

so it grows bigger. So that might have been the starting 

8 

point. I'm not — you know, I'm not — 

9 

MR. KEMERER: Do you recall him also 

10 

investigating Microsoft trading that might have seemed 

11 

suspicious? 

12 

MR. H. FOSTER: I don't recall that. 

13 

MR. KEMERER; Okay. 

14 

MR. H. FOSTER: 1 don't recall that. 

15 

MR. J. FOSTER: What was your impression of 

16 

Gary Aguirre? 

17 

MR. H. FOSTER: Gary Aguirre — I've been at 

18 

the Commission for 30 some-odd years. I've never seen 

19 

anyone who was any better at pursuing that type of case. 

20- 

He 

21 

was — 

22 

MR, J. FOSTER: Meaning a big, broad case? 

23 

MR. H. FOSTER: — A number 1. A number 1. He 

24 

was on top of his documents. He knew what he had. ■ He 

25 

was enthusiastic. He didn't jump to conclusions. A- 
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24 


The knock that I had on Gary— and I suspect 
other people had it too — was when you're that good, it's 
difficult when your supervisors don't necessarily agree 
with you. 


He wouldn't do something — my opinion was, he 
wouldn't do something that his supervisor — if his 
supervisor said don't do X, he wouldn't do it, but he 
wouldn't be a happy camper. 

He wouldn’t say, oh, you're so smart for 
telling me not to do X. I think the impression the 
supervisor would be left with is, this guy thinks I'm an 
idiot for not letting him do what he wants to do. 

But my impression of him? A number 1. Should 
he have been fired? I don't know why he was fired. 

Okay. But could he do the work? Yes. Was he doing the 
work? Yes. Was he doing a bang-up job? Yes. And I say 
that based on 30-something years' of experience. 

MS. MIDDLETON; Did you find him difficult to 

work with? 


MR. H. FOSTER: Difficult to work with? He was 
— he was different in the sense that he was not someone 
who would be joking around and kidding around all the 
time, that type. He was business. Okay. And his mind- 
set was, let's advance the ball here. I mean, he was a 
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man on a mission. Okay. And that made him a lot more 
tense than most people. Okay. 

His style was completely different from mine. . 
I remember, we'd have meetings with the opposing counsel 
and I'd come out of the room and I'm all tensed up 
because of all the tension that's in the room. And I'd 
look at the opposing counsel and say, ay God, this was a 
tense meeting. Okay. 

Whereas, if I'm running the meeting -- and I 
made a point. I'd say, Gary, this is your case, you 
know, but I'm here to help. If I'm running the meeting, 
you'll come out and everybody will be all smiles. I 
said, well, he's outrageous, but he's a nice guy. 

With Gary, it's — you know, the request for 
documents is outrageous and he's not a nice guy, if you 
see what I'm saying. But in terms of his quality as a 
lawyer, not interpersonal skills but in terms of dealing 
with the evidence, knowing what to get, knowing how to 
get it: unmatched. 

MS. MIDDLETON; Do you recall ever making a 
comment to Linda Thomsen? 

MR. H. FOSTER: Yes. During the investigation 
it became clear to me that the investigation was very 
significant and I said, I want to make sure the front 
office knows about this, or how I feel about it. You 
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assume that they do, but you don't know. 

So I had told Gary that I'm going to go see 
Linda and tell her. ihid, of. course, I hadn't had an 
opportunity to go see Linda, and then I had my going-away 
party. And Linda came to my going-away part. 

MR. J. FOSTER: When was that, by the way? 

MR. H. FOSTER: The first week of July, ball 

park, of '05. And I pulled Linda aside. I pulled Gary 
over. I said, "Linda, this is Gary. I don't know if you 
know him or not, but he's working on what I consider to 
be one of the most significant cases I've seen at the 
Commission, and he's doing a hell of a job." So that's 
the comment. 

MS. MIDDLETON: Did you ever tell her that you 
found Gary difficult to work with? 

MR. H. FOSTER; I don't think I would have told 
her that, no. I think that might have come up in the 

context — I was thinking about that today. I had a 

brief conversation with Jim Clarkson. 

Jim Clarkson was one of my first supervisors. 
He's older than I am, older than dirt. [Laughter). But 
a really great manager type. You know, he didn't do a 
lot of cases, but he's like the guy who you send to deal 
with the Chairman, he's the guy you send to deal with the 
regional offices. He's the guy, from a management 
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standpoint, that you want on your team. And I had 
mentioned, or he might have even heard me say that to 
Linda . 

And if memory serves me correct, he might have 
said something to the effect that Gary can be difficult. 
And I remember at some point — I don't know if I made 
the comment to Jim or to someone, but I said, you know, 
Gary doesn't play well in the sandbox. And I told Gary 
that . 

But in thinking back on it, I would imagine 
that Jim might have been involved. You know, Gary had 
filed an EEO complaint, and I don't know if Jim was 
involved in that or not. But I guess what I'm saying is, 
Jim knew more about Gary than I did in terms of whatever 
history there was. 

MR, J. FOSTER: In terms of his litigation, or 
complaints that — 

MR. H. FOSTER: Yeah. Gary had told me that he 
had filed what I understood to be an age and race. — 
Hispanic, or something — discrimination because he wasn't 
initially hired. 

And my understanding was, he had taken a course 
and had done very well in the course at G.W. or 
something, that was actually taught by Mark Krietman, and 
had won second place on his paper, or something. But 
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he's obviously a very sharp guy. But for whatever 

2 

reason, he didn't get the job initially. He filed a suit 

3 

and then he got hired, and whatever. So I knew that 

4 

there was that history, for what it's worth. 

5 

MR. J. FOSTER: Did other people at the SEC 

6 

bring that up to you — 

7 

MR. H. FOSTER: No. 

8 

MR. J. FOSTER: — as a reason not to listen to 

9 

his advice or not to take his — 

10 

MR. H. FOSTER: Nobody ever told me who to 

11 

listen to. [Laughter]. 

12 

MR. J. FOSTER: As a criticism of Gary, though? 

13 

As a criticism of his work? 

14 

MR. H. FOSTER: Oh, no, no, no. It's just 

15 

observation. You meet people. Some people come in and 

16 

put you at ease. Some people might tend to tense up a 

17 

meeting. He would tend to tense up a meeting more than 

18 

put it at ease. But in terms of his ability to do the 

19 

work, he would be one of the first guys I'd call. 

20 

MR. J. FOSTER: Okay. 

21 

But you don't recall telling Linda Thomsen at 

22 

your going-away party that he was difficult to work with? 

23 

MR. H. FOSTER: I know that I could have said 

24 

something like that, because that would have been 

25 

consistent with not playing in the sandbox. If Linda 
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1 

said I said it, I have no doubt about it that I said it. 

2 

If she said it, I wouldn't dispute on that, but I don't 

3 

recall saying that. 

4 

MR. KEHERER: Just to clarify. 

5 

MR. H, FOSTER: I think I might have said it to 

6 

Jim Clarkson. But now, whether she was there or not at 

7 

the time, I don't know. But -- 

8 

MS. MIDDLETON: Do you think that happened at 

9 

your retirement party with Clarkson, that comment? 

10 

MR. H. FOSTER: With Clarkson, yes. I think 

11 

that's the only time I ever talked to Jim about Gary, if 

12 

I'm not mistaken. But this over a year and a half ago. 

13 

so — 

14 

MS. MIDDLETON: Yes. 

15 

MR. KEMERER: Just to describe what you might 

16 

think was the chronology, at your retirement party you 

17 

bring over Gary to Linda, or Linda to Gary, and you 

18 

introduce him to her. 

19 

MR. H. FOSTER: Yeah. 

20 

MR. KEHERER: And you say something very good 

21 

about his work and the importance of the case. 

22 

MR. H. FOSTER: Right. 

23 

MR. KEMERER: Clarkson may have overhead you 

24 

say that. Is that what you're saying? 

25 

MR. H. FOSTER: He may have. He may have. 


LISA DENNIS COURT REPORTING 
410-729-0401 



982 


30 

MR. KEMERER: And then after Mr. Aguirre walks 
away/ he might have said something like, you know, that 
guy's — I hear he's hard to work with. And you might 
have said in response, he doesn't play well in the 
sandbox. 

MR. H. FOSTER: Exactly. Exactly. 

MR. KEMERER: Okay. 

So this is all pretty much contemporaneous. 

MR. H. FOSTER: Exactly. That's my 
recollection. 

MR. KEMERER: Okay. 

MR. H. FOSTER: Yeah. That's my best take of 

it. Yeah. 

MR. KEMERER: Okay. 

MS. MIDDLETON: Did Gary come to you for advice 
on insider trading? You said you nosed your way in. But 
who came to who? 

MR. H. FOSTER: Yeah. Yeah. Gary — I didn't 
know Gary from Adam. He showed up in my office one day 
and said, I hear you're the guru on insider trading. 

I've got this case. I just want to touch base with you. 

I said, well, what are you looking at? He said, a hedge 
fund. My eyes poked right up. 

And when he said "Pequot”, I almost grabbed the 
referral out of his hands because I was — I wanted to — 
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1 

as I said, you've got the big one if you're working on 

2 

that one, because that's a tremendous hedge fund. If 

3 

there's going to be a problem with hedge funds, I'd seen 

4 

that name too many times, and whatever. Not to cast 

5 

aspersions on them, because nobody's proven anything, but 

6 

from an investigator's point of view — 

' 7 

MR. J. FOSTER: You mean, you had seen their 

8 

name coming up in other investigations or in other 

9 

referrals? 

10 

MR. H. FOSTER: I had done an investigation of 

11 

them. 

12 

MR. J. FOSTER: Right. 

13 

MR. H. FOSTER; And in the course of doing 

14 

other insider trading investigations, as a matter of 

15 

course, I would go and look at the Unusual Activity File 

16 

with respect to whatever I'm looking at at that time. At 

17 

that point, I probably had seen Pequot's name on a bunch 

18 

of them. You know, I'd go, oh, my God, they're all over 

19 

the place. 

20 

But in fairness to Pequot, there are other 

21 

firms whose names, you know, would pop up, too. But the 

22 

point being, Pequot was probably one of the top 10 hedge 

23 

funds in terms of size before it split up a few years 

24 

ago, but it was very active in the MSA market, as we say. 

25 

MS. MIDDLETON: So he came to you for some 
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advice. 

2 

MR. H. FOSTER: Uh-hiih. 

3 

MS. MIDDLETON: And you said, yeah, yeah, this 

4 

is it. Did he -- and then you kind of nosed in. I mean. 

5 

did he follow advice that you gave him and seem to 

6 

appreciate it? 

7 

MR. K. FOSTER: Oh, yeah. I mean, there was 

e 

never -- there was never a time when I told him something 

9 

that he would say, this is crazy, or anything like that. 

10 

But you've got to remember, I knew what I was talking 

11 

about . 

12 

MS. MIDDLETON: Uh-huh. 

13 

MR. H. FOSTER: This was his first. He was a 

14 

very smart guy, but he hadn't done insider trading 

15 

before. 

16 

MS. MIDDLETON: Uh-huh. 

17 

MR. H. FOSTER: So he enjoyed, I think, my 

18 

enthusiasm and he saw that 1 wasn't trying to take the 

19 

case away from him. 

20 

MS. MIDDLETON: Uh-huh. 

21 

MR. H. FOSTER: I was just trying to add value 

22 

to the investigation. So did I find him difficult to 

23 

work with? No. I found him easy to work with. But at 

24 

times he had a way of tensing up. Not with me, but if 

25 

you have a meeting with counsel or whatnot, he's more of 
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a "bang the table" kind of guy than i am. 

2 

MR. J. FOSTER: But not with other folks at the 

3 

SEC, with his colleagues? 

4 

MR. H. FOSTER: I didn't see him interacting 

5 

with his colleagues. I don't — you know. 

6 

MS. MIDDLETON: Was your "sandbox" — 

7 

MR. H. FOSTER: And I told him that, you know. 

8 

I said, that ' s not — you know, I don ' t have a problem 

9 

telling you that, because I told him that. 

10 

MS. MIDDLETON; Was that addressed — who's in 

11 

the sandbox with him, his colleagues, or opposing 

12 

counsel, or his supervisors? 

13 

MR. H. FOSTER; At that point I wasn't thinking 

14 

about who was in the sandbox. I was thinking in terms of 

15 

just an expression which would come close to saying. 

16 

here's a guy that doesn't put everybody at ease. 

17 

MS. MIDDLETON: Okay. Okay. 

18 

But you've described, I guess, opposing 

19 

counsel. But are you also saying that maybe his 

20 

colleagues — 

21 

MR. H. FOSTER: Well, I don't — I hadn't seen 

22 

that — 

23 

MS. MIDDLETON: Okay. 

24 

MR. H. FOSTER: — with his colleagues. 

25 

Certainly, I was his colleague and I didn't have a 
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problem with him. He and I never came in yelling about 
this, that, and the other. I don't recall us having a 
strategic disagreement about how to conduct the 
investigation. 

MS. MIDDLETON: Okay. 

MR. H. FOSTER: Because one thing I admired 
about him was, he's obviously a very smart guy, but he's 
willing to listen, and he would listen to what I said. 
That, to me, was — made me feel good. 

MS. MIDDLETON: Uh-huh. 

MR. KEMERER; Speaking of strategic decisions, 

I mean, that's one of the big points in our 
investigation. I mean, did there come a time while you 
were at the SEC still before you retired in July that Mr, 
Aguirre expressed a desire to interview John Mack or take 
his testimony? 

MR. H. FOSTER: Before I left, I think it's 
fair to say that Mack was a person of significant 
interest in the investigation, and it was clear to me 
that at some point Mack's testimony needed to be taken. 

And I understand that the issue was, well, when 
do you take it, and this, that, and the other thing. As 
the SEC expert on insider trading, if people had asked 
me, when do you take his testimony, I would have said, 
take it yesterday. Okay. 
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In terms of the strategy of the investigation - 

MR. J. FOSTER: Did anybody ask you? 

MR. H. FOSTER: No. 

MS. MIDDLETON: Did Gary ask you? 

MR. H. FOSTER; I don't recall him asking me. 

MS. MIDDLETON: Did he discuss with you -- 

MR. H. FOSTER: I — I don't know. I was out 

of there in July. But the point I'm trying to make here 
is — because obviously I know you're interested in it in 
terms of what was going on with Gary and the supervisors. 

I recall( in the late fall of '04, early '05, 
Gary came to me and said, you know, in effect, those guys 
are crazy. They put a timeline on the investigation, I 
said, what are you talking about? He said, they expect 
me, or have directed me, to have this investigation 
completed by, it was either 30 days or 45 days. I 
specifically remember that conversation with him. 

And I remember my response was, Gary, this is a 
big investigation. There's no way anybody can make that 
timeline, and don't worry about it, because I guarantee 
you, that timeline is going to move because this case is 
too important for people to be setting that kind of a 
timeline. So in terms of what I have to say about what I 
know about the interactions between Gary and his 
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1 

supervisors, I remember that specifically. 

2 

I remember sitting in a meeting. I guess it 

3 

was Berger and some other people, but I don't remember 

4 

anything of substance about it. But people were not — 

5 

his supervisors were not coming to me saying, hey. 

6 

Hilton, what do you think? They weren't coming to roe. 

7 

So I don't — 

8 

MR. J. FOSTER; Did you ever talk about that 

9 

30- to 45-day time limitation with anybody else -- 

10 

MR, H. FOSTER; No. I thought it was so 

11 

ridiculous. I knew — I'd been there for 30 years. 1 

12 

knew it wasn't going to happen. 

13 

MS, MIDDLETON; Do you know why they might have 

14 

done that? 

15 

MR. H. FOSTER; I have — 

16 

MS. MIDDLETON; Was there something going on 

17 

with budgeting, or — 

18 

MR. H. FOSTER: I have no idea at all, I have 

19 

no idea at all. It was — it was so ridiculous that I 

20 

just — I could speculate. Maybe they were trying to 

21 

motivate him, push things, and everything. But that was 

22 

unrealistic. 

23 

MR. J, FOSTER: Did you have any idea who it 

24 

came from? Did Gary tell you who it came from? 

25 

MR. H. FOSTER: Well, I mean, if it was a 
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1 

deadline it wouldn't have been coming from someone below 

2 

him, it would have come from someone above him, so I 

3 

would assume one of his supervisors. 

4 

MR. J. FOSTER; But you don't know who? 

5 

MR. H. FOSTER: Which one? I don't know. 

6 

MS. MIDDLETON: Had you seen that before where 

7 

supervisors had given people really short deadlines? 

8 

MR. H. FOSTER: Managers always give deadlines. 

9 

They always have wish lists and everything, you know. 

10 

But this was unrealistic. And I probably said to Gary, 

11 

if this becomes a problem let me know, because it's so 

12 

ridiculous. If you need help on this, let me know. 

13 

MS . MIDDLETON : Uh-huh . 

14 

MR. H. FOSTER: But he didn't. I think the 30 

15 

or 45 days came and went. and, you know, we were still 

16 

investigating it. So — 

17 

MR. J. FOSTER: Do you recall an issue about 

18 

Gary Aguirre issuing some subpoenas that had to be 

19 

withdrawn? 

20 

MR. H. FOSTER: I heard about that. I don't 

21 

know if 1 heard about that contemporaneously or after I 

22 

left. But my take on that is, any investigator who 

23 

hasn't had a subpoena go out with the wrong or something 

24 

on it and had to bring it back — it was not unusual. It 

25 

was not a big deal to me. 
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1 

It was not anything I would point to as being 

2 

unprofessional, or careless, or anything like that 

3 

because that was — Gary was not unprofessional. Gary 

4 

was not careless. 

5 

And I think, without knowing the specifics of 

6 

what was involved in terms of what the subpoena said or 

7 

why it had to be withdrawn, or something like that. 

8 

that's a false issue if people are pointing to that as a 

9 

reason for firing him. That just doesn't cut it. 

10 

MS. MIDDLETON: One of the — the problem with 

11 

one of the subpoenas that had to be withdrawn was that it 

12 

was issued to an Internet service provider. 

13 

MR. H. FOSTER: Oh, yeah. 

14 

MS. MIDDLETON: So what do you think of that? 

15 

Was that a serious issue? 

16 

MR. H. FOSTER: I had a rule when I was a 

17 

Branch Chief: don't ever send a subpoena to a bank 

18 

without talking to me first. That's because of the Right 

19 

to Financial Privacy Act. 

20 

MS. MIDDLETON: Uh-huh. 

21- 

MR. H. FOSTER: So I guess that Congress, in 

22 

its infinite wisdom, came up with a similar act with 

23 

respect to Internet providers, or something. So I would 

24 

assume that that's — I assume that there were a whole 

25 

bunch of hoops people had to jump through, and he, I 
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guess, didn't jump through them, or whatever. 

MS. MIDDLETON: But in terms of — okay. So 
that happened. Big deal to — 

MR. H. FOSTER; It still happens. 

MS. MIDDLETON: Big deal to — or not? How 
serious a problem is it? Is it something that, oh, gee 


MR. H. FOSTER: Well, it depends. It depends. 

I mean, if I were a supervisor and I had' somebody who 
couldn't do the work and was habitually screwing up 
stuff, it would be, you know, the straw that broke the 
camel's back. 

If, on the other hand, I had a guy who was 
doing a tremendous job, who'd been there for a year and 
this is the first time sending out an Internet subpoena 
or whatever it is, I might say, well, maybe I didn't 
train this guy right. 

Instead of getting mad at him I'd say, let's go 
back and look and see, how did this happen, why did this 
happen, you know. Did he go to the training courses? 

Did we offer the training courses? Do we have a 
checklist to make sure he knew that? Because those are 
things that — peculiarity.' It's like the bank thing; if 
you don't know, then you can screw up. But it sounds to 
me it wasn't a situation where he was trying to hide 
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1 

anything. 

2 ' 

MS. MIDDLETON: So what happens? The ISP gets 

3 

it and calls and says, hey, what are you doing, and then 

4 

you withdraw. Right? 

5 

MR. H. FOSTER: Yeah. 

. 6 

MS. MIDDLETON: Is that — or is it — 

7 

MR. H, FOSTER: It's — 

8 

MS. MIDDLETON: — a bigger deal? 

9 

MR. H. FOSTER: It's “oops". YOU bring it back 

10 

and then you do it right and send it out again. 

11 

MR. J. FOSTER: In the Financial Right to 

12 

Privacy Act, there are requirements to notify the person 

13 

whose records you're getting from the bank, right? Is 

14 

that the issue? 

15 

MR. H. FOSTER: In most instances, yes. 

16 

MR. J. FOSTER: Right. So if you're going to 

17 

get someone's bank records you have to tell the person 

18 

before you're doing it that you're going to. 

19 

MR. H. FOSTER: You have to send them a letter 

20 

saying — what you do, is you send out the subpoena to 

21 

the bank, and you say to the bank, get these documents 

22 

but don't send them to me until I certify to you that the 

23 

appropriate custom and notice has been given. 

24 

MR. J. FOSTER: Right. 

25 

MR. H. FOSTER: And so what happens is, you 
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send the subpoena to the bank, you send a copy of the 
subpoena to the customer, you send the form to the 
customer so that he can go into court and file something, 
and then after the appropriate amount of time, you call 
up the bank or you send the bank and say, the customer 
notification has been given, now send me the documents 
that are called for by the subpoena, 

MR. a.' FOSTER: Right. 

MR. H. FOSTER; What happens with the Internet 
service provider, I don't know, because I didn't go to 
that course. [Laughter], 

MS. MIDDLETON: But the banks would know, 

generally. 

MR. H. FOSTER; Yeah. It's not — yeah. No, 
no. Any institution — they're going to say, you've got 
some new guy over there, this, that, and the other thing. 
But does it happen? Yes. Does it happen? Yes. Is it 
something you're proud of? Mo. Is it the end of the 
world? No. Can it be fixed? Yes. 

MR. KEMERER: Mr. Foster, we talked a little 

bit about the quality of Mr. Aguirre's work. What would 
you have to say about his work ethic overall? 

MR. H. FOSTER: He was one of the few people I 
knew who would be on an insider trading investigation and 
out-^work me. He was there morning, noon, and night, and 

LISA DENNIS COURT REPORTING 
410 - 729-0401 



994 


42 


weekends . 

MS. MIDDLETON: Were there any — well, I guess 
you kind of came in and out of the investigation. Is 
that accurate? 

MR. H. FOSTER: Yeah. Yeah. Yeah. 

MS. MIDDLETOf; Okay. 

Were there any periods of time where he sort of 
disappeared, that you were aware of? 

MR, H. FOSTER: Not that I'm aware of, no. 

MS. MIDDLETON: Okay. 

MR. J. FOSTER: So he was never away for a 
period of two weeks where you couldn't contact him or 
didn't know where he was, or — 

MR. H. FOSTER: I never had — I have no 
recollection of trying to contact him and being unable to 
do it. 

MS. MIDDLETON: Did he continue to — I know at 
the beginning he sought your advice. But throughout did 
he keep coming to you and asking you — 

MR. H, FOSTER: Well, we — you know, by that 
point I got myself into the thick of it and I was very 
interested in it. And I took it upon my self to help him 
organize these documents that were coming in because — I 
mean, we had a room full of documents and, you know, he 
was the primary investigator. 


LISA DENNIS COURT REPORTING 
410 - 729-0401 



995 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


21 

22 

23 

24 

25 


43 

And I had a rule that if you subpoena something 
and you get it, by God, that someone ought to read it and 
look at it, because, you taiow, it's just not fair to make 
people go through all that production unless you really 
care about it and are going to read it. 

So the files. were — we got a room, full of 
files. I started making document inventories, and that 
kind of thing, because I wanted to make sure I sort of 
understood what we had and what we didn't have, because I 
wanted to make sure that he wasn't missing anything that 
I thought was significant in terms of, A) requesting it, 
and B) looking at it once it comes in. So did I have any 
trouble in terms of working with him or accessing the 
files? No. 

, MS. MIDDLETON: Yeah. I just mean — I'm just 
trying to get a sense for yoiir involvement and the 
relationship and whether, you know, he came to you and 
you gave advice to him. 

MR. H. FOSTER: I was -- I was sticking my nose 
in because I was interested to see what we could come up 
with. And it was almost — it was almost competitive in 
the sense that we'd get these e-mails on tape, and they'd 
get on the computer, you know, and I'd spend a lot of 
time searching for e-mails. 

Then I'd find something, and then he'd say, 
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yeah, I saw that. Did you see this? tod he'd have 
something I hadn't seen. I'd say, damn, how did I miss 
that, you know. So then you find something. You say, 
aha! Did you see this one? He said, no. So, you know, 
it's a little bit of competition there. But — 

MS. MIDDLETON: Did he seek advice, or were you 
aware of certain disputes with opposing counsel about 
whether they were giving you everything, the speed with 
which they were doing — 

MR. H. FOSTER: Oh, yeah. There was a constant 
fight with — I forget the law firm. But — ^ 

MS. MIDDLETON: Fried Frank. 

MR. H. FOSTER; Fried Frank. I forget the 
woman's name. 

MS. MIDDLETON; Audrey? 

MR. KEMERER: Audrey Strauss. 

MR. H. FOSTER: Audrey. Audrey Strauss. 
Brilliant lawyer. But remember I said about tension in 
meetings? We'd have a meeting that would start at 4:00 
and we'd be talking about the last subpoena we sent out 
that called for 45 million documents by yesterday, how 
come we haven't had them — gotten them, and she would 
say, you got 2 million of them, and the other stuff, you 
don't know how long it takes. 

tod I can remember her saying it costs a lot of 
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money. And it's a cost of doing business. Your firm can 
afford it, in doing all these trades. This is what 
regulatory compliance is all about. You give us those 
damn documents. I wouldn't pound the table, but he'd be 
pounding the table. But, yeah. The SEC and opposing 
counsel always have disputes about documents and 
production . 

MS. MIDDLETON: Was this — 

MR. H. FOSTER: Is the subpoena overly broad? 
Are you reasonable in terms of return dates? Can we get 
something else for you instead of this? This shows 
everything you want. No, I want that. You know, it's 
classic, but it's tension. 

.MS. MIDDLETON: Was it — yeah. 

In this case, was either the breadth of the 
demand that the SEC was making or the response by 
opposing counsel different in, you know, quality from 
other situations or was it just typical, or — 

MR. H. FOSTER: This was — this was a major 
investigation. We were asking for a hell of a lot of 
documents. And I'm sure Pequot had to spend a lot of 
money producing the documents, but that's what the case' 
required. We were not pulling punches. 

MS. MIDDLETON: Oh-huh. 

MR. H. FOSTER: Okay. We were demanding things 
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that we thought were relevant and necessary, find the 
firm was saying, you guys have got to be nuts. But we 
got millions and millions of documents and they began to 
pay off. 

MS. MIDDLETON: At any point did the documents, 
either from Peguot or others that you were subpoenaing In 
this investigation, stop coming? Were there 

MR. H. FOSTER: I don't — I don't know. I 
don't have a recollection of them stop coming. Because I 
remember -- I remember looking, opening boxes when that 
stuff came in. I mean, there was — we had enough to 
keep us busy. I don’t — stop coming? 1 don't — I 
don't recall that. 

MS. MIDDLETON: Was there something, like, 
around maybe February or so where Fried Frank was 
basically just either dragging their heels or refusing to 
turn over documents where Gary's supervisors got 
involved? 

MR. H. FOSTER: Yeah. There was — there was a 
constant fight with Audrey about document production. 

Now, whether they went over Gary's head and directly to 
his supervisors or not, I don't know. But Gary was 
convinced that they weren't giving us everything as soon 
as — you know, on a timely basis, whatever that means. 

MS. MIDDLETON: Or maybe Gary asked his 
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supervisors for help. I'm Just — 

MR. H. FOSTER: Yeah. I don't — I — yeah. I 
don't — I don't taiow. I stayed away from his 
supervisors- 

MS. MIDDLETON; Why is that? 

MR. H. FOSTER: Because it wasn't my case and I 
would probably lose my composure if someone told me I 
didn't know what I was talking about in an insider 
trading case, and that would not be healthy for anything. 
So it wasn't like it was -- it was — he had his 
supervisors . I was giving advice, but I was not in 
charge and so I did not want a confrontation with people. 
Conflict of orders. 

MR. J. FOSTER: And you thought that if you had 
contact with the supervisors, that there would be 
conflict? 

MR. H. FOSTER: If they disagreed with me there 
would be conflict. 

MR. J. FOSTER: And you had a general idea of 
what their position was through talking to Gary? 

MR. H. FOSTER: I had a general — yeah. Yeah. 


Yeah . 

MS. MIDDLETON: What was your Impression of 
what the supervisors were doing in '05 with respect to 
this investigation? Now, we talked about — 
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MR. H. FOSTER: My impression was — 

MS. MIDDLETON: — the 30- , 45-day — 

MR. H. FOSTER: My impression was, you know, 
they were — they were there. They didn't talk to me 
about it. They knew that a lot of time, energy and 
effort was being spent. They probably knew that I was 
trying to garner as much resources as possible. 

I went to our computer people and I said, look, 
we're going to be getting a lot of stuff and we're going 
to have to analyze it. We're going to have to analyze 
millions and millions of trades. And we had people — 
we'd have meetings where there 'd be eight people in the 
room, and half of them were computer people that I'd 
brought in. 

And I'd say, look, we're getting blue sheet 
data, trade data, from 18 different stocks and there's 
going to be millions of trades, and we've got to — we've 
got to run the trade data to find a whole bunch of stuff. 
And so I was not managing the case, but I was bringing in 
as many resources as I thought we needed with respect to 
the data analysis. I assumed that his supervisors were 
aware of it, but I didn't care because it was being done. 
And what — 

MS. MIDDLETON: Was it your sense that they 
were helping or hindering, or they were just there? 
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1 

MR. H. FOSTER! I thought they were - well - 

2 

MS. MIDDLETON: Go ahead. 

3 

MR. H. FOSTER: This is for the transcript. I 

4 

thought they felt the investigation was proceeding on 

5 

course, or something. I don't know. I mean, I don't 

6 

know. I don't know. I don't kind. 

7 

MR. KIM: Can we go off the record? 

8 

(Pause) 

9 

MR. KIM: What were you going to Say? 

10 

I®. H. FOSTER: In your time with the SEC, how 

11 

many subpoenas have you been involved in issuing? 

12 

Thousands? 

13 

MR. H. FOSTER: Hundreds. Thousands. A whole 

14 

bunch. 

15 

MR. J. FOSTER: TUid of all those subpoenas, how 

16 

frequently — what percentage of those, do you think you 

17 

required that there be a memo drafted to justify — and 

18 

I'm talking about document subpoenas and subpoenas for 

19 

testimony. That you required there be a memo drafted by 

20 

the staff to justify the reason for issuing the subpoena 

21 

that would go up the chain of command to managers at the 

22 

SEC? 

23 

MR. H. FOSTER: I can't remember any. 

24 

MR. J. FOSTER; Never? 

25 

MR. H. FOSTER: That's make-work. I mean, if 
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1 

I you have — if somebody wants to- know why you need the 

2 

subpoena, you go and you sit down and you talk to them. 

3 

I need it because of this, this, eind this. I mean, if 

4 

you write a memo, that's — that's my answer. 

5 

MS. MIDDLETON: In connection with Gary's 

6 

interest in getting the testimony of John Mack, did he 

7 

talk to you about that? 

8 

MR. H. FOSTER: I know that's a principal issue 

9 

here and I'm trying to rack my brain. The best I can 

10 

come up with is, it was clear to me that Mack was a 

11 

person of significant interest, a person whose testimony 

12 

should be taken, that should be taken sooner rather than 

13 

later. 

14 

Do 1 recall him coming in and saying, Hilton, 

15 

they won't let me take the testimony? To be honest, I 

16 

can't recall that, but that might have happened. I just 

17, 

don’t recall it. It sounds like something — seriously. 

18 

I mean -- and if he said he had that conversation with 

19 

me, that would refresh my recollection, really. I mean. 

20 

because I was of the view that Mack's testimony should be 

21 

taken sooner rather than later, and that was my opinion. 

22 

MS. MIDDLETON; Do you recall any discussion — 

23 

I mean, you've obviously read a little bit about this 

24 

situation. 

25 

MR. H. FOSTER: Yeah. 


LISA DENNIS COURT REPORTING 
410-729-0401 



1003 


51 

MS. MIDDLETON: But do you recall any 
discussion at the time in *05 of why it was that Gary's 
supervisors weren't agreeing with him on the timing or 
the taking of Mack's testimony? 

MR. H. FOSTER: As I sit here, I can't say for 
certain when this thought came into my mind, or how it 
came into my mind. It might be, you know, a bad dream or 
something. I don't know. But at one point, I had the 
issue in my mind that somebody was going to be leaving 
the Copmtission and going to work for somebody, and the 
question was, did that have anything to do with the 
course of the investigation? 

MS. MIDDLETON: But you don't remember when you 
had that thought. 

MR. H. FOSTER: I don't. I don't. But I think 
that would be something that would be very easy to check, 
who left, where did they go? 

MR. J. FOSTER: You don't remember who it was 
that was leaving, or — 

MR. H. FOSTER: It's hard to believe. I worked 
at the Commission for 30 years and I'd see people on a 
daily basis, and I wouldn't know their names. I mean, I 
— you know, I mean, I just don't go there. But I 
remember having that thought. 

MS. MIDDLETON: So you — when you retired, you 
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1 

said it was July — 

. 2 

MR. H. FOSTER: '05. 

3' 

MS. MIDDLETON: End of July? Do you recall? 

,4 

MR. H. FOSTER: I'm trying to think. I went on 

5' 

Commission business to China. 1 came back. It was 

6 

around the 4th of July. I put my papers in and I was 

7 

gone , 

8 

MS. MIDDLETON: Two-week notice, or — 

9 

MR. H. FOSTER: Well, you know, one-week 

10 

notice, whatever it was. Yeah. 

11 

MS. MIDDLETON; So maybe mid-July. Is that — 

12 

MR. H. FOSTER: I think mid- July might be what 

13 

the papers say, but I was out of there before the middle 

14 

of July. 

15 

MS. MIDDLETON: Okay. 

16 

And was the issue about the taking of John 

17 

Mack's testimony and Gary's, I'll say, frustration, was 

18 

that hot right then when you were leaving or is that 

19 

something that happened after you left? 

20 

MR. H. FOSTER: Well, I was, for all intents 

21 

and purposes, out of there. If it were hot, I don't 

22 

recall it being hot. But it might have been hot. I 

23 

don't know. I don't know. 

24 

MS. MIDDLETON: Okay. 

25 ' 

So when you left, the investigation was just 
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kind of going along and Gary — 

MR. H. FOSTER: When I left, I remember that we 
had uncovered what I, as an investigator, felt to be some 
very interesting evidence in the e-mails. Very 
interesting. Not stuff that would necessarily prove the 
case, but something that would just light up an 
investigator's heart. 

I remember one that Gary had found where there 
was an e-mail from one of the people at Pequot to another 
person at Pequot saying, basically, "nice trade", or 
something, and then exclamation mark, or something, and 
we could tie it to something else. It just — it just 
stood out like a sore thumb in terms of, these guys knew 
what the hell they were doing. But when I — can you all 
tell me, why did they fire him? 

MR. KIM: Let's go off the record. 

[Pause] 

MR. H. FOSTER: Okay. But I just want to make 
it clear that when I used that phrase, Gary doesn't play 
well in the sandbox, that should not be interpreted by 
anyone as meaning that I have any negative opinions about 
him and his abilities as an attorney. I want to be 
perfectly clear that, in my professional judgment of over 
30 years at the SEC, he was doing a terrific job on the 
Pequot investigation. 
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MR. J. FOSTER: So would it be fair to say 
then, whatever the issues were with him that led you to 
to make that comment, that they were outweighed by his 
performance on the substance? 

MR. H. FOSTER: Right. And more importantly, 
to say that somebody doesn't play well in the sancfcox, 
that doesn't have any — what does that have to do with 
the price of tea in China? I mean, playing well in the 
sandbox — not playing well in the sancUjox does not mean 
that you disobey your superiors and whatnot. 

What I meant by that was, you might not praise 
your supervisors when they tell you something that you 
don't agree with. I mean, if a supervisor comes — if 
I'm a supervisor and I tell employee X to do something, 
and he says to me, you're crazy, but I'll do it, and he 
does it, fine. 

It would be nicer if he didn't say your idea 
isn't as good as ray idea, but it doesn't affect my 
opinion of his work as a professional. If he's doing 
good work, fine. What he thinks of me — it would be 
nice if he thought I was the world's greatest person, but 
as long as he's doing the work on the case and as long as 
we don't have problems with disobedience or something, I 
don't have a problem with it. 

MR. J, FOSTER: Gary Aguirre was listed on the 
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order, on the official Order of Investigation from the 
Commission, to issue siii5>oenas under his own signature. 
Correct? 

MR. H. FOSTER: Yes. 

MR. J. FOSTER: So if he were being 
insubordinate or wanted to go around his supervisors, he 
could have theoretically issued a subpoena to John Mack 
whenever he wanted to. 

MR. H. FOSTER: Oh. Yeah. He could have, but 
that's not — you know, you don't do that. I mean, no. 

MR. J. FOSTER: And to your knowledge he didn't 
do anything like that? 

MR. H. FOSTER: No. No, no, no, no. At no 
time at all did Gary come to me and suggest or indicate 
that he had done anything behind his supervisor's back or 
anything like that, you know. He would — you know, he 
would run the thing of the flagpole. When it got shot 
down, he wouldn't be a happy camper, but he'd tun it up 
the flagpole instead of trying to do something behind the 
back door, or something. 

MR. J. FOSTER: I want to go back to the issue 
of whether to take John Mack's testimony, and when, and 
ask you about, in your experience at the Commission, in 
all the insider trading cases that you have worked on 
before, has it ever been described to you that there 
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should be a necessary prerequisite that you established 
that a potential tipper had access to material non-public 
information before you take that potential tipper's 
testimony? 

MR. H. FOSTER: Well, no. But in this case 
that misses the point, because I think it was clear that 
Mack was in a position to know. Whether he did know or 
did not know, I don't know. But he was a player. 

MR. J. FOSTER: So if there's enough 
circiimstantial evidence, that they could ; — 

MR. H. FOSTER: Circumstantial evidence. 

Because it's a two-way street. As an investigator, you 
want to lock people in as soon as possible because 
they'll come in and they'll say, look, I worked for 
Morgan Stanley, I worked in this place, but I was in Hong 
Kong, lost on an island, and didn't have a cell phone, 
you know. But you want to know that sooner rather than 
later. 

MR. J. FOSTER: Uh-huh. 

MR. H. FOSTER: I always said you want to take 
testimony from these people sooner rather than later 
because you lock them in. 

MR. J. FOSTER: Uh-huh. 

MR. H. FOSTER: And you're not going to get — 
you're not going to prove your case and then go talk to 
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57 

these people. I don't mderstand the justification for 

2 

waiting. 

3 

MR. J. FOSTER: So were you aware at the time 

4 

that Gary Aguirre's supervisors were telling him that 

5 

there was a necessary prerequisite that he establish — I 

6 ' 

don't know by what standard, but that he establish that 

7 

Mack had access — 

8 

MR. H. FOSTER: No. 

9 

MR. J. FOSTER: — to the information about the 

10 

merger? 

11 

MR. H. FOSTER: No. I don't — I don't 

12 

remember Gary telling me that, no. 

13 

MR. J. FOSTER: Do you know any other way? 

14 

MR. H. FOSTER: I wouldn't know that. 

15 

MS. MIDDLETON: His supervisors were Mr. 

16 

Hanson — 

17 

MR. H. FOSTER: Yeah. 

18 

MS. MIDDLETON: — and Berger and Krietman. 

19 

Did they have a lot of experience with insider trading 

20 

and tipping cases, to your knowledge? 

21 

MR. H. FOSTER: Mark Krietman is one very smart 

22 

guy, there. He was in the Trial Unit, and whatnot. He 

23 

has tried all sorts of cases. How many insider trading 

24 

cases he's tried, I don't know. 

25 

But the issue of whether or not he had 
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experience would be a non-issue, because he was one of 
the "wise old men", in a- sense. The other two probably 
had some investigative experience and whatnot. 

You see, the trouble I have is that I carved 
out a niche for myself as being the guru of insider 
trading, and I had a — I wrote a book — not a book, but 
a manual, on how to do it. I've trained thousands of 
people in the United States and abroad on how to conduct 
investigations on insider trading cases. But there's no 
— there's always more than one way to skin a cat. So if 
people come to me, I'd say, this is what I would do. If 
people do other things, that's up to them. 

MR. J. FOSTER: Did you ever discuss with 
anyone, around the time that Gary Aguirre started 
attempting to get approval to take Mr. Mack's testimony, 
the fact that Mr. Mack was being considered to be the 
head of Morgan Stanley? 

MR, H. FOSTER: No. No. That wouldn't have — 
that wouldn't have made any difference to me. 

MR. J. FOSTER: Did anybody else mention it to 
you as to something that should make a difference, or did 
anyone mention it to you at all? 

MR. H. FOSTER: I don't have a recollection of 

that , no . 

MS. MIDDLETON: I know this is just asking for 
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your opinion, maybe, but do you think the reason his 
supervisors were not letting him do what he wanted in 
connection with taking Mr. Mack's testimony had to do 
with personality disputes, or who Mr. Mack was, or that 
they had more expertise? Do you have any opinion on 
that? 

MR. H. FOSTER: It'S speculation, but I'll give 
it to you anyway. I suspect they wanted to weigh in and 
basically establish that they were in charge of the 
investigation and that this guy Foster was out there, 
that Foster's a fine guy, but it ain't his case. 

That's — I'm trying to find out why someone 
would not want to take this guy's testimony sooner rather 
than later, and there's no answer that makes sense to me. 
There might be answers that make sense to other people, 
but to me it would be a shame if this thing turns out to 
be politically motivated, if you know what I mean. 

MS. MIDDLETON: Yeah. 

So you think that — 

MR. KIM: It would be illegal. [Laughter]. 

MS. MIDDLETON: Yeah 

MR. H- FOSTER: Okay. And illegal. 

MS. MIDDLETON: And illegal. That, too. 

So you think it may have had something to do 
with your Involvement as opposed to — 
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1 

MR. H. FCSTER; I don't — I'm speculating. I 

2 

don't know. 

3 

MS. MIDDLETON: Okay. 

4 

MR. H. FOSTER: I don't know. I don't know. 

5 

But I — look. I'm not chumsy with management. I'm sbrt 

6 

of a rogue cowboy, you know. So people — I had this 

7 

notion that people said, oh, that's Foster. He's a loose 

8 

cannon, you know. Let him do his thing, but don't let 

9 

him screw up our thing. But the problem with that 

10 

approach is, I've done my thing and we got a lot of big 

11 

insider trading cases, 

12 

MS. MIDDLETON: Do you think they viewed you as 

13 

a loose cannon? 

14 

MR. H. FOSTER: I don't know. I view myself as 

15 

a loose cannon. 

16 

MS. MIDDLETON: Okay. 

17 

MR. KIM; Were you ever told that you were a 

18 

loose cannon by anyone at the SEC? 

19 

MR. H. FOSTER: No. The closest thing to that. 

20 

was it was reported to me that I had done something 

21 

rather unique and one of the Branch Chiefs said to a 

22 

friend, well, he's not my problem. [Laughter]. 

23 

And I'll tell you what it was. We had — it 

24 

was an insider trading case, and the issue was, you know. 

25 

well, do you take this person's testimony or not? I 
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said, no, let's call them up on the phone right. now. 

So I called this woman up on the phone and I 
basically say, why did you buy this stock? And she gives 
me her answer. I say, now, is that the only transaction 
you had In this stock? And she said, yes. 

But I'd done the research and I knew she had a 
separate account somewhej-e, and I'd set it up so she 
didn't know that I knew about the separate account. Then 
I asked the question, did you have any other accounts, 
and she said no . 

Then I laid into her,' saying, look, lady, I've 
got a copy of this other account, and under Title 1903, 
whatever the hell it is, you've just lied to an official, 
and this is what I want you to do. 

When you get off this phone, I want you to go 
to a securities lawyer. I want you to tell the 
securities lawyer what questions I asked and what answers 
you gave, and then I want him to call me, sooner rather 
than later. 

Now, staff at the SEC had never seen anybody do 
anything like that, so they thought this was the craziest 
thing in the world. I had it on the speakerphone. So I 
said to the people in the room who all thought I was 
crazy, any bets as to what happens next? I said. I'll 
tell you what's going to happen next. We're going to get 
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a call within three days. 

We got a call within three days. It was a 
great insider trading case. It turns out that her ex- 
boyfriend had given her the money to open the account and 
whatnot, and had kept all the profits. And it could all 
be documented, and whatnot. 

MS. MIDDLETON: Yeah. 

MR. H. FOSTER: But the point being, I am a 
loose cannon in the sense that I will take creative ways 
of doing things instead of just, you know — but 

MR. J. FOSTER: Not necessarily by the book. 

MR. H. FOSTER: Well, by the book. I wrote the 
book, so it was by the book. [Laughter]. No, seriously. 
I mean, most people are government bureaucrats. They 
want to do their time and get out and go into a law firm. 
I wanted to protect the public and solve cases and, you 
know, whatever. And we didn't sue that woman because she 
was an innocent victim. 

MR. KIM: Mr. Foster, you had mentioned right 
as I came in that around the time you had left in July of 
2005 — 

MR. H. FOSTER: Five. 

MR. KIM: — that you had some thought process 
about a conflict of interest with an SEC employee who was 
on his way out, or her way out, into private practice and 
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may have had a conflict of interest. Is that — 

MR. H. FOSTER: Yes. tod that was — I'Ve been 
thinking about that, trying to pin that down, and I 
can't. But, I mean, if I were in your shoes I would ask 
whether there were people in the chain of command who 
left, and where did they go, and did they have any — it 
might just be a complete rabbit trail, as we say. But — 

MR. KIM: But you had this — did you have this 
feeling and this thought process while you were at the 
SEC? 

MR. H. FOSTER: I don't think — no. No. No, 

I don't think it was while I was at the SEC. 

MR. KIM: So it was after you left the SEC. 

MR. H. FOSTER: Yeah. Yeah. Yeah. 

MR. J. FOSTER: Did you know Paul Berger? 

MR. H. FOSTER: Not well. If he walked in the 
room I would recognize him, but I might not be able to 
put the name to him. I don't think I've had five 
conversations with Paul Berger in my life. 

MR. J. FOSTER: Is it possible that Paul Berger 
is the person you were thinking of? 

MR. H. FOSTER: Quite possible. 

MR. J. FOSTER: Back just before you retired in 
the summer of '05, when Gary Aguirre was trying to get 
approval to take John Mack's testimony, at that time you 
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said earlier that you had gone through a lot of e-mails - 

2 

- 

3 

MR. H. FOSTER; Yeah. 

4 

MR, J. FOSTER: -- and you and Gary had this 

5 

sort of competitive — 

6 

MR. H. FOSTER: Hundreds of thousands. Yeah. 

7 

MR. J. FOSTER: Competitive relationship — 

8 

MR, H. FOSTER; Right. 

9 

MR. J. FOSTER: — to find the nugget, you 

10 

know. 

11 

MR. H. FOSTER; Right. He might not have 

12 

viewed it as competitive, but I was — to me it was 

13 

competitive. 

14 

MR. J. FOSTER: Friendly competitive. Right. 

15 

MR. H. FOSTER: I was — I was upset that 

16 

somebody came in and was doing a better job at insider 

17 

trading than I was. I mean, that — that's a fact. I 

18 

mean, you know. I said, time for me to retire. 

19 

(Laughter] . 

20 

MR. J. FOSTER: So based on all that document 

21 

review that you did, I mean, were you aware in the summer 

22 

of '05 whether there was a good case that there was 

23 

someone else who may have tipped Arthur Samberg about the 

24 

GE-Heller merger? Someone other than John Mack? 

25 

MR. H. FOSTER: There's always that 
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1 

possibility.. There's always a possibility that people 

2 

have two sources, not just one. Do I — as I sit here do 

3 

I recall that? No. But, you know, whatever was in the 

4, 

e-mails that we were looking at, you know, Aguirre would 

5 

have brought me the relevant e-mails and I would have 

. 6 ■ 

seen them, and I would have said, oh, yeah, this guy 

7 

works there too, so this is a possibility. But as I sit 

8 

here today, no. As I sit here today — 

9 

MR. J. FOSTER: Did you agree with Gary 

10 

Aguirre's assessment that John Mack was the most likely 

11 

tipper among whatever possibilities there were? 

12 

MR. H. FOSTER: I don't think there was one 

13 

suggestion or idea that Gary made that didn't make a hell 

14 , 

of a lot of sense to me. In other words, he would not 

15 

shoot from the hip. He would — when he said something. 

16 

I listened, he was that good. 

17 

MS. MIDDLETON: I want to ask you, you 

18 

mentioned that you told Linda Thomsen that this was a big 

19 

investigation. 

20 

MR. H. FOSTER: Uh-huh. 

21 

MS. MIDDLETON: Could you elaborate? 

22 

MR. H. FOSTER: Mot big, significant. 

23 

MS. MIDDLETON: Yeah. Was it the volume of 

24 

the -- 

25 

MR. H. FOSTER: No, no, no. It's the fact that 
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you've got an institution — you have one of the largest 
hedge funds in the country that has been around forever, 
and has a portfolio of a billion dollars, or whatever it 
is, and if they're engaged in systemic insider trading, 
that's news. That's something that the SEC should be 
involved in. 

And then to me, I'd always been skeptical 
because they would always get these high rates of return. 
You know, how do you beat the market that consistently? 

MS. MIDDLETON: Was the volume — given that it 
was a $7 billion — or I don't know whether it was at the 
time, but -- 

MR. H. FOSTER; The volume — the potential 
profits were, you know, were in the scores of millions of 
dollars. 

MS. MIDDLETON: Uh-huh. 

MR. H. FOSTER: The number of deals were over a 
dozen. The players were the white shoe firms. This was 
not a mom-and-pop operation. This was out of 
Connecticut. This was, you know, Greenwich, Connecticut, 
the home of a lot of your major hedge funds, and whatnot. 
And if I were the Division Director I'd want to know 
about this case. I remember, I said, well, she must know 
about it. But then I said, well, I want to make sure she 
knows about it. 
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1 

MR. J. FOSTER: Did she know when you told her? 

2 

Had she already -■ 

3 

MR. H. FOSTER: I don't recall. I don't recall 

,4 

whether she indicated she Icnew or didn't know. 

,5 

MS. MIDDLETON: Did you consider the trading by 

6 

Pequot in GE and in Heller stock to be suspicious, 

7 

aberrational, or — ‘ 

8 

MR. H. FOSTER: Well, it was not aberrational. 

9 

That's the problem. Was it suspicious? Ye?. You see. 

10 

that's the problem. 

11 

MR. KEMERER: That's the problem of proof with 

12 

respect to hedge funds, right? 

13 

MR. H. FOSTER: Right. Right. 

14 

MR. KEMERER: Because they have so much volume. 

15 

MR. H. FOSTER: Exactly. Exactly. 

16 

MR. KEMERER: What if it's aberrational for 

17 

that hedge fund? In other words, that hedge fund doesn't 

18 

usually trade in that — 

19 

MR. H. FOSTER: Trade in that industry. I 

20 

hadn't done that type of analysis, but I was operating on 

21 

the assumption that they traded in just about anything. 

22' 

especially anything that could be a take-over target. 

23 

MR. KEMERER; But that would be one indicia of 

24 

aberrational trading, at least with respect to a hedge 

25' , 

fund. 
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MR, H. FOSTER: Yeah. Yeah. Yeah. Yeah. I 
mean, if someone had done an analysis and found out that 
this was the only time he traded in a company in this 
industry — 

MR. KEMERER; Right. 

MR. H. FOSTER; -- that would be significant 
from an investigative standpoint. 

MR. KEMERER: And with respect to the timing, I 
mean, all these trades on both sides, you know, shorting 
GE and -- 

MR, H. FOSTER: Oh, yeah. Yeah, 

MR. KEMERER: — and going long on Heller, all 
within a month before the deal is announced — 

MR. H. FOSTER: Oh. That sticks out like a red 
— like a sore thumb. 

MR. KEMERER: So it's very serendipitous, in 
other words. 

MR. H. FOSTER: Suspicious. 

MR. KEMERER: Right. 

MR. H. FOSTER: Yeah. Timely. 

MB. KEMERER; Yeah. Timely. 

MR, H. FOSTER: Fortuitous. 

MB. KEMERER: There you go. Fortuitous. 

MS. MIDDLETON: Were you present for Mr. 
Samberg's, depositions? 
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MR. H. FOSTER: Yes. At least, 1 tion't know if 
he went two days. I know I was there for one day. 

MS. MIDDLETON: Did — what did you think of 
how Gary — Gary took the deposition. Is that right? 

MR. H. FOSTER; Yeah. I don't think I asked 
one question. 

MS. MIDDLETON: And how — 

MR. H. FOSTER: Testimony can be very 
laborious. Different people have different styles. 

MS. MIDDLETON: What did you think of his 
skills in terms of taking testimony at a deposition? 

MR. H. FOSTER: I thought he took testimony the 
way most good SEC attorneys take it. Now, is that the 
same as saying, did he take it the way I would take it? 
Not necessarily. It went very long. It was very 
belabored, very meticulous. But that's a sign of 
thoroughness. 

Sometimes — sometimes when I take testimony, 
the transcripts come back and it's 20 pages long and 
people say, why did you only take 20 pages? I said, 
because that's all that’s relevant. Other people come 
back and it's 400 pages, and they're asking, you know, 
where did you go, what did you eat yesterday. I don't 
know. 

But, I mean, did I think — did I have a 
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problem with the testimony? No. Did I think it was 
laborious? Yes. Have I see other people do it that way? 
Yes. Did I think anything happened in there that was 
unusual or unprofessional? No. 

What do I recall? I recall that Stan Sporkan 
was there at one of these things and Stan asked a very 
precise and clear question about something, and it turned 
out that that question, you know, obviated the need for a 
lot of other questions. But the point being, it was a 
long and tedious process. He was very thorough and very 
prepared. 

And there were a lot of lawyers sitting around. 
I'm just sitting there saying, boy, the meter is running. 
The meter was running. There had to be five or six 
lawyers there, and they all had to be doing out at 700 
bucks. But it's the cost of doing business, you know. 

If you hit 18 deals, you can afford 

MS. MIDDLETON; As far as what Mr. Samberg 
actually said — 

MR. H. FOSTER: Yeah. 

MS. MIDDLETON: — do you recall whether he had 
any explanation for why he did the trading, or — 

MR. H. FOSTER; I recall that there was — 
there was something that didn't make a lot of sense, but 
I'd have to go back and look at the transcript now. But 
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he had explanations for some things, but there were 
points that he didn't have explanations for, as I recall. 
As I recall. 

. MR. J. FOSTER: Do you recall having a 
disagreement with Gary Aguirre, either during the 
testimony or during the break, about how he was 
proceeding? 

MR. H. FOSTER: I might have said, you know, 
it's Friday; how long are we going to go? 

MR. J. FOSTER: Do you recall having a heated 
discussion with him, an argument, or either of you 
yelling at each other? 

MR. H. FOSTER: I've been known to yell, but I 
don't recall it. If you tell me what it was about, it 
might refresh my recollection. 

MR. J. FOSTER: Did you yell at him about — 
during the first testimony, about him asking about what 
documents that the lawyers had shown to the — to Mr. 
Samberg in preparation for the testimony? 

MR. H. FOSTER: I remember something came up 
and there was an issue as to which way to go, and I think 
— there was something that came up but I don't remember 
how it was resolved. But it wasn't something that I 
remember now. But the point being, there's always two or 
three different ways to do things. 
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And Lord knows, I do things differently than a 
lot of people, so the fact that we would have had a 
disagreement doesn't surprise me. What it was 
specifically, I don't remember, but I do think whatever 
it was, it got resolved to everyone's satisfaction. 

MR. J. FOSTER: Do you recall that, over the 
course of the two testimonies, that Gary Aguirre 
established that the reasons that Mr. Samberg gave in his 
first testimony for why he purchased Heller had' been — 

MR. H. FOSTER: Negated? 

MR. J. FOSTER; — spoon-fed to him by his 
attorneys years later? 

MR, H. FOSTER: Yes. Yes. Yes. I remember 

being impressed with the way that Gary did the testimony, 
in the sense that it took a long time, but I remember 
feeling that he got to where he wanted to be. 

MR. J. FOSTER: Did you ever tell Gary that you 
were going to use part of that transcript -- 

MR. H. FOSTER: Yes. 

MR. J. FOSTER: — in training? 

MR. H, FOSTER: Yes, I think I did. I think I 
did. I think I did. It was — yes. Yes. That 
refreshes my recollection. 

MR. J. FOSTER: Okay. 

MR, H. FOSTER; Indeed., Indeed. 
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MR. J. FOSTER: find do you recall anything else 


about it? 

MR. H. FOSTER: Only that it was that good. 

MR. J. FOSTER: And it was that portion dealing 
with the issue of — 

KR. H. FOSTER: It was whatever it was. But 
there was some portion there where I said, this is 
dynamite stuff here. This is the way to do it. I 
remember that, saying I want this — because you're 
always looking for things to put into 'manuals, and 
whatnot. Yeah. I do remeiaber that, but I don't remember 
specifically what it was. But I remember having that 
thought. Yeah. 

MR. KEMERER: Let me ask you a question about 
the Mack testimony issue. I think you said, if somebody 
had asked you — like one of the supervisors had asked 
you, when should we take Mack's testimony, you would have 
said something like, yesterday. 

MR. H. FOSTER: Right. 

MR. KEMERER: And that probably had to do with 
the strategy of trying to nail people down. 

MR. H. FOSTER: Right. 

MR. KEMERER: Probably had, maybe, something to 
do with the impending statute of limitations, which I 


don't know if — you know - 
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1 

MR. H, FOSTER: Hell, I think the statute of 

2 

limitations might apply to some of the deals, but not to 

3 

all of the deals. I wasn't really worried that much 

4 

about statute of limitations. 

5 

MR. KEMERER: Okay, Because, there was still 

6 

the option of disgorgement — 

7 

MR. H. FOSTER: Yeah.’ That's it exactly. The 

8 

statute of limitations would not have killed the case. 

9 

It might have killed part of the remedy. 

10 

MR. KEMERER; Right. So it would have killed 

11 

the criminal part, that's for certain. Right? 

12 

MR. H. FOSTER: Yeah. But I — you know. 

13 

that's not — 

14 

MR. KEMERER: Yeah. 

15 

Now, would there have been any harm in taking 

16 

Mr. Mack's testimony either last June or last July when 

17 

Mr. Aguirre initially proposed it? 

18 

MR. H. FOSTER: Any harm? 

19 

MR. KEMERER: Any potential down side? 

20 

MR. H. FOSTER: The only potential down side 

21 

that I would see is, which you always have, is you bring 

22 

someone in, you take testimony for a day or two, and then 

23 

something comes up and you've got to bring them back for 

24 

more testimony. But that's always the case, unless you 

25 

wait till the end. 
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1 

MR. KEMERER: And if you hadn't taken it in the 

2 

first place you'd have to bring him in anyway, right? 

3 

MR. H. FOSTER; Right. Right. Right. 

4 

MR. KEMERER: So the potential down side was de 

5 

minimis. Would you agree with that? 

6 

MR. H. FOSTER: Yeah. 

7 

MR. KEMERER: Let me ask you, 1 mean, you've 

8 

told us a lot about Mr. Aguirre's sort of work ethic. 

9 

quality of work. How about Bob Hanson? How well do you 

10 

know Bob Hanson? 

11 

MR. H. FOSTER: Not well at all. 

12 

MR. KEMERER; Okay. 

13 

MR. H. FOSTER: I don't think I've had three 

14 

conversations. 

15 

MR. KEMERER: Never really reported to him? 

16 

MR. H, FOSTER: Never reported to him. Never 

17 

saw his work. 

18 

MR. KEMERER: Okay. 

19 

MR. H. FOSTER: Don't know what his reputation 

20 

is. 

21 

MR. KEMERER: Okay. 

22 

And I recall you saying that Mr. Krietman was 

23 

one of the "wise old men" . 

24 

MR. H. FOSTER: Yeah. 

25 

MR. KEMERER: He was very experienced. 
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MR. H. FOSTER: Yeah. 

MR. KEMERER: Good reputation. 

MR. H. FOSTER: Yeah, tod he was the type of 
guy that I remember, he was, many, many years, a 
litigator, 

MR. KEMERER; That's right. 

MR,. H. FOSTER: Then he came into Enforcement. 
But he was — he had a lot of institutional knowledge. 

MR. KEMERER; Right. 

MR, H. FOSTER: A lot of institutional 

knowledge . 

MR. KEMERER: And you said you probably only 
had maybe five conversations with Paul Berger. 

MR. H. FOSTER: Right. 

MR. KEMERER: So if I were to say, well, Mr. 
Foster, what do you think of Paul Berger's work product, 
you probably wouldn't — 

MR. H, FOSTER: I'd say I don't know. 

MR, KEMERER: Right. Okay. 

Now, with respect to Linda Thomsen, had you 
worked with her or under her? 

MR. H. FOSTER: No. No. 

MR. KEMERER: Okay. 

Now, obviously, she's the Director of 
Enforcement, and you’re in Enforcement. You're somewhere 
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down there. 

MR. H. FOSTER: I'm in there. I'm a self- 
described worker bee. 

MR. KEMERER: Worker bee. Okay. 

MR. H. FOSTER: That'S what I am. Or was. 

MR. KEMERER; And I think you said nobody ever 
really talked to you about Mr. Mack's — nobody in a 
supervisory role ever really talked to you about Mr. 
Mack's political clout or anything. 

MR. H. FOSTER: Correct. 

MR. KEMERER: What about Mr. Aguirre's 
instincts? I mean, you seem to give him a lot of credit 
with respect to his intellect and his work ethic. What 
about his instincts? Do you think, as a litigator, he 
had pretty good instincts? 

MR. H. FOSTER: I never saw him as a litigator. 
As an investigator. 

MR. KEMERER: Investigator. 

MR. H. FOSTER: I don't think his instincts 
were as good as his other skills. 

MR. KEMERER; Why is that? 

MR. H. FOSTER: Well, instincts are funny 
things. I mean, I think Gary was very good at covering 
the waterfront, being very meticulous. 1 think instinct 
is the ability to understand and recognize what is truly 
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diagnostic evidence, what really mattersv what is the 
decision going to be made on. Very few people have that. 
I like to think that I have that, because God knows I 
don't have, you know, good writing skills and other 
stuff. [Laughter]. But you asked about his instincts, 
and that's my answer. 

MR. KEMERER: Okay. 

MR. H. FOSTER: That's my answer. 

MR. KEMERER; Okay. 

Let me ask a separate, but to me related, 
question. I think if I were to go ask the SEC, all these 
supervisors today, you know, you folks have read the New 
York Times article in which Mr. Aguirre is cfuoted. It's 
about Samberg, it's about Mack. What do you make of 
that? They would say, I presume — I'm not representing 
to you what they have said. 

MR. H. FOSTER; Right. Right. 

MR. KEMERER: I'm saying, they would say, 
perhaps even if I wasn't around, he's a conspiracy 
theorist. Mr. Aguirre sees things that aren't there. 
Right? And, you know, any suggestion that this was 
politically motivated or that we were unduly influenced 
is just so much hoopla, you know. 

So I guess what I'm asking you is, did Mr. 
Aguirre expound upon certain linkages in ways that 
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couldn’t be supported by reasoned thinking? 

MR, H. FOSTER! No. Not — not that I recall. 


no. 

MR. J. FOSTER: Would you describe him as a 
conspiracy theorist or prone to seeing conspiracies that 
weren't there? 

MR. H. FOSTER: I was trying to figure out what 
his take was that led him to file the age and race — the 
EEO complaint initially. And the best I could come up 
with was: A) he was qualified — obviously qualified — to do 
the work; and B) I'm sitting there saying, why would 
these people not hire someone like this? 

MR, J. FOSTER:' Uh-huh. 

MR. H. FOSTER: And the answer I came up with, 
without speaking to the people who made the decision, or 
anything, but my speculation was, well, here's a guy 
who's 61 years old, or 65, whatever the hell it is. 

He's going to be coming in. He's going to be 
working with people who know that he doesn't know much 
about securities investigations, but at the same time he 
probably has a much broader experience and background 
than they do, so he's going to be difficult for those 
people to work with. It's going to take a hell of a 
supervisor to work well with someone like that. 

And I think he was not hired because people 
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didn't want to get off the normal train, which is, you 
bring a kid in right out of law school, or whatever, and 
you build that kind of — you bring in somebody who is 
that good and you put them at an investigative level, 
he's going to be difficult. Or to put it another way, 
are you prepared as a manager to deal with those 
challenges? 

And I think people said initially, do we want 
to deal with those challenges when we've got, you know, 
10,000 other people as qualified? And t think they said, 
no. Then he filed this lawsuit, and they said, whoops, 

WG don't have a good reason for not having done this. 

So, he ends up there and you have a classic situation, in 
my judgment, of people trying — not knowing how to be a 
good supervisor with an employee like that who is 
obviously talented. 

So I flip it around. Was he a bad employee? 

No. Were they sophisticated enough in terms of their 
ability to deal with him? I don't think so. Does that 
make anybody a good person or bad person? You know, 
that's not the issue. That's reality. That's my 
personal opinion. 

Now, this other business about whether there 
was any political stuff there, that's something 
completely different. If there was something political 
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there, then not only is it a shame, it's illegal. But I 

2 

don't know. 

3 

MS. MIDDLETON: Were you aware of some problems 

4 

he was having with the supervisor he had before he began 

5 

reporting to Mr. Hanson and Krietman? He was moved from 

6 

one supervisor. 

7 

MR. H. FOSTER: Who was he moved from? 

8 

MS. MIDDLETON: Kane. 

9 

MR. H. FOSTER: I wouldn't know Charles Kane 

10 

from — 

11 

MR. J. FOSTER: And Richard Grimes. 

12 

MR. H. FOSTER: Grimes. 

13 

MS. MIDDLETON: Grimes. 

14 

MR. H. FOSTER: Yeah. I — I've heard the name 

15 

Grimes. I wouldn't recognize Mr. Grimes if I saw him. 

16 

MS. MIDDLETON: So Gary never talked to you. 

17 

MR. H. FOSTER: No, he never talked to me about 

18 

it. 

19 

MS. MIDDLETON: The referral on the Pequot 

20 

trade. I mean, Gary started investigating, you said, in 

21 

the fall of — 

2'2 

MR. H. FOSTER: Well, that's when he came to 

23 . 

me. I don't know when he was — my impression was that 

24 

the investigation had just started then, but — 

25 

MS. MIDDLETON: Right. 
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MR. H. FOSTER: But I don't know that for a 

2 

fact. 

3 

MS. MIDDLETON: Right. 

4 

MR, H. FOSTER: Okay. 

5 

MS. MIDDLETON: But let's say it did. 

6 

H. FOSTER: Okay. 

7 

MS . MIDDLETON: Did you ever have any 

8 

discussions with- Gary about when the referral had been 

9 

made or that it had been sitting around for a long time 

10 

or anything along those lines? 

11 

MR. H. FOSTER: I might have, because I know I 

12 

would have said, God, another Pequot referral? I wonder 

13 

how many of those we have. Let's find out. So, yeah. 

14 

MS. MIDDLETON: But nothing about it sitting 

15 

around, or — 

16 

MR. H. FOSTER: No. 

17 

MS. MIDDLETON: I'm thinking about the statute. 

18 

of limitations question. It does seem like the 

19 

MR. H. FOSTER: No. The issue would be, what 

20 

is the date on the referral from the — 

21 

MS. MIDDLETON: Right. 

22 

MR. H. FOSTER: — from the exchange. And if 

23 

the date is five years old, that's one thing, but if it 

24 

just came in last week, that's another thing. 

25 

MS. MIDDLETON: -And you don't recall that? 
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1 

MR. H. FOSTER; I don't recall the date of the 

2 

referral. 

3 

MS. MIDDLETON: Okay. 

4 

MR. J. FOSTER: Why would there be — 

5 

MR. H. FOSTER; A time lag like that? 

6 

MR. J'. FOSTER: Yeah. 

7 

MR. H. FOSTER: Because in some instances the 

8 

SROs will conduct their own investigation. They have 

9 

jurisdiction over brokers and dealers, and whatnot. They 

10 

don't have jurisdiction over hedge funds. So they might 

11 

have been looking at Morgan Stanley, or God knows what. 

12 

and then finally, you know, make a referral. I mean. 

13 

it's all ov.er the line. I've gotten referrals from the 

14 

exchanges on the same day of the trading, and I've seen 

15 

them come in three or four years later. 

16 

MS. MIDDLETON: You said that the SROs don't 

17 

have jurisdiction over the hedge funds. 

18 

MR. H. FOSTER: Right. 

19 

MS. MIDDLETON: But they would pick up the 

20 

trading. 

21 

MR. H. FOSTER: Yeah. Yeah. Yeah. Yeah. 

22 

Yeah. The role — the primary role that the SROs have in 

23 

insider trading, as far as I 'm concerned, is their 

24 

ability to analyze every trade. They get a run of every 

25 

trade. They push a button, they see who bought the most. 
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1 

they see who ' s , connected, this kind of stuff. 

2 

But in terms of who are they regulating, 

3 

they're regulating the brokers and dealers. So if 

4 

Stephanie or someone is trading, they can refer that to 

5 

us. The same as if it's a hedge fund, they, can refer 

6 

that to us. If they think a broker-dealer is involved in 

7 

some kind of mischief, they'd want to take a crack at 

.8 

doing that themselves. 

9 

MR. J. FOSTER: But When you say they don't 

10 

have jurisdiction over their hedge funds, do you mean 

11 

that they — 

12 

MR. H. FOSTER: They cannot sanction. 

13 

MR. J. FOSTER; Right. So they wouldn't have 

14 

been, then, going and getting documents or interview 

15 

people from — 

16 

MR. H. FOSTER; Right. They don't have — they 

17 

can't — they can't subpoena. 

18 

MR. J. FOSTER: Right. 

19 

MR. H, FOSTER: They don't have the ability to 

20 

compel the production of testimony or documents from 

21 

anyone other than whatever it is they're regulating, the 

22 

exchange or the broker-dealer. 

23 

MS. MIDDLETON: When you were talking about 

24 

Gary's instincts, that brought to mind something else. 

25 

Did you ever find him to sort of .mischaracterize or 
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1 

misstate what evidence he was actually finding? 

2 

MR. H. FOSTER: Absolutely not. Absolutely 

3 

not. 

4 

MR. J. FOSTER: Were there any serious errors 

5 

that he made when he was doing his evidence summaries for 

6 

his supervisors, or for you, or — 

7 

MR. H. FOSTER; None that I was aware of 

8 

MR. KEMERER: When you introduced Mr. Aguirre 

9 

to Ms. Thomsen, do you recall if she said anything, other 

10 

than just sort of smiled and shook his hand? 

11 

MR. H. FOSTER: I think that was it. 

12 

MR. KEMERER: Yeah. 

13 

MR. H. FOSTER: And it was — I didn't even — 

14 

I probably — I know I did not mention the name of the 

15 

hedge fund, because it was a semi-public place. It was 

16 

the back room' of the Capitol Grille, or something, so I'm 

17 

not going to be dropping names here. 

18 

MS. MIDDLETON: I want to change the focus for 

19 

just a second. When you all work with the U.S. 

20 

Attorney's Office and make — is it called criminal 

21 

referral? Could you describe that process and how it 

22 

works, and whether it works? 

23 

MR. H. FOSTER: Okay. Many, many years ago. 

24 

the only way you could do a referral, was you had to 

25 

write a 50-page report and get 75 people to sign off on 
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it. tod, you know, 20 years ago or less you had — we 
sort of abandoned that and started using the informal 
referral, which is, you basically pick up the phone and 
you say, Mary Jo White, or whoever you're talking to, 

I've got a live one here, I think you guys are going to 
be interested. I've got it packaged up with a bow tie on 
it and we'd likp to come up and talk to you about it. 
That's where you've already done everything. 

There are other situations where you think you 
have something, but it's not packaged up yet, and as an 
investigator you're reluctant to talk to them, in a 
sense, because they're going to take it over. But 
justice — you know, equity requires that you bring what 
looks like a serious criminal matter to their attention 
sooner rather than later, so you go up and you explain 
what it is, and then they'll say, okay, we'll take the 
ball from here, you know. 

Then you say — but in answer to your question, 
how does it work, you pick up the phone, you call the 
O.S. Attorney's Office that would have jurisdiction, and 
you explain the situation. If they're interested, they 
will invite you up. They don't come down. Tfou go and 
see them and you prepare a little outline and explain to 
them what it is. 

MS. MIDDLETON: And if they say — if they are 
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interested, you continue to work with them. Is that — 

MR, H. FOSTER: Yeah. Yeah.- It's a parallel 
situation where, essentially, you are doing your own 
civil investigation and they are doing whatever it ks 
that they do and they don't want you to screw up what 
they do. ' 

MS. MlDUtETON: Do you all, like, step on each 
other's toes ever, or is it a perfect system? 

MR. H. FOSTER: Well, no, it's not a perfect 
system, because sometimes you'll want to do something and 
they’ll say, hold off on that. 

MS. MIDDLETON: Uh-huh. Uh-huh. 

MR. H. FOSTER: And usually you do hold off on 
it. Usually. 

MS. MIDDLETON: Okay. But that seems 
reasonable. 

MR. H. FOSTER: Yeah. Yeah. Uh-huh. It's the 
way the world works. 

MS. MIDDLETON: In this case, in the Pequot 
investigation Gary was doing, were you involved in the 
meeting that he had with the U.S. Attorney's Office? 

MR. H. FOSTER: I'm trying to think. I know I 
went to New York to talk to the SROs. I have a 
recollection that there was a meeting with the U.S. 
Attorney's Office. I'm not sure I was there or not. 
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MS. MIDDLETON: You said you'd do the referral 
if there's a serious criminal — 

MR. H. FOSTER: Potentially. 

MS. MIDDLETON: Potential. Yeah. And did you 
think this was that, or did Gary consult with you? 

MR. H. FOSTER: Well, if — let’s put it this 
way. It's the elephant in the room that people are 
finally beginning to look at. And, you know, if you can 
reach out and touch it and say, yeah, this thing is here, 
it's big, big, big. The question would be, is it an 
investigator's pie in the sky or is this really something 
that looks like you ought to be able to prove it? 

MS. MIDDLETON: Uh-huh. 

MR. H. FOSTER: And so maybe at that point the 
statute of limitation questions become more important, 
because that goes to all of their remedies as opposed to 
only some of our remedies. 

MS. MIDDLETON: Do you know whether — so you 
don't know whether you went up to the meeting. 

MR. H. FOSTER: I — I have been to so many of 
those meetings. I don't recall, no. If you name 
somebody or tell me. Did I go or not? 

MR. J. FOSTER: Well, I don't know if this will 
help or not, but here's a document. We'll mark it and 
put it in the record. Exhibit 29. 
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(Whereupon, the document referred to 
as Exhibit No. 29 was marked for 
identification.) 

MR., J. FOSTER: This is an e-mail from Mark 
Krietman to you, Tuesday, February 22nd, 2005. find he 
says, "If we can interest the Southern District again, 
that would be a very high priority." 

MR. H. FOSTER: Let me just finish reading it. 

MR. J. FOSTER: Sure. Go ahead. 

MR. H. FOSTER: Is this -- did I write this? I 
didn't? Okay. Let me read it. [Pause]. Okay. What's 
your guestion? 

MR. J. FOSTER: Well, first of all, Mr. 

Krietman says, "If we can interest the Southern District 
again". Do you recall if there were times where the 
Southern District was interested and then became not 
interested, and then you had to re-interest them in the 
case, or — 

MR. H. FOSTER: I don't. I don't. 

MR. J. FOSTER: Okay. 

And who is Lachroan, L-A-C-H-M-A-N? Do you 

know? 

MR. H. FOSTER: Oh, Jesus. I don't remember. 

MR. J. FOSTER: Do you even recall if this is 
related to GE-Heller or not? 
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1 

ME. H. FOSTER: If — if — well, it's Prim 

2 

Lachman. That's what it says up there, "Pequot - Prim 

3 

Lachman" on the top. It has to be related to Pequot 

4 

because that's the only thing I was dealing with Gary on. 

5 

MR. J. FOSTER; Okay. 

6 

MS, MIDDLETON: But you don't — 

7 

MR. J. FOSTER: But there other aspects of the 

8 

Pequot investigation not focused on GE-Heller trades, as 

9 

far as work on that. 

10 

MR. H. FOSTER: Right. Right. Right, Right. 

11 

Right. And whether this was GE-Hellet, I just don't 

12 

recall. 

13 

MR. J. FOSTM: Okay. 

14 

MS. MIDDLETON: Do you know whether Gary ever 

15 

discussed the GE-Heller trading by Pequot with anyone in 

16 

the U.S. Attorney's Office? 

17 

MR. H. FOSTER: If he had a meeting with him he 

18 

would have, but I don't recall otherwise. 

19 

MS. MIDDLETON: Okay. 

20 

MR. KEMERER; Mr. Foster, I think you said 

21 

something — I'm paraphrasing here. I think you said, 

22 

most people — I think you were talking about SEC folks. 

23 

Most people are government bureaucrats. They want Co do 

24 

their time, get out, and go to a firm. I wanted to 

25 

protect the public. 
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1 

Do you think that that* s Mr. Aguirre's 

2 

philosophy as well, that he wanted to protect the public? 

3 

MR. H. FOSTER; I think Gary wanted to do the 

4 

best job that he could on this case. I think I don't 

5 

know. I don't feel comfortable judging whether he is 

6 . 

passionate about protecting the investing public or not. 

7 

I feel comfortable saying he wanted to do a good job with 

8 

this. 

9 

I mean, if he wanted to protect the investing 

10 

public, he might have found his way to the SEC sooner. 

11 

But I think he was committed to doing a good job. I 

12 

don't think his mantra every day was, you know, the poor 

13 

investing public. But obviously he wanted to do a great 

14 

job on this case, if that answers the question. 

15 

MR. KEMERER: It does. 

16 

MR. H. FOSTER; Okay. 

17 

MS. MIDDLETON; Do you think that there's 

18 

sometimes — the lawyers at the SEC investigating a case. 

19 

or might sometimes pull their punches because they expect 

20 

that they're going to be on the other side or will be 

21 

looking to work for some of the firms that they're 

22 

dealing with on the other side of the table during these 

23 

cases? Is that a concern? 

24 

MR. H. FOSTER: Is that a possibility? It's a 

25 

possibility. The concern for me — it was — it was not 
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1 

a concern for me because I wasn't ever looking to go 

.2 

outside. 

3 

MS. MIDDLETON: Well, no, you weren't. But — 

4 

MR. H. FOSTER: But the other people? I mean. 

5 

I've heard people , say . that, but how do you — people say 

6 

that. Whether it's true or not, I don't know. 

■7 

MS. MIDDLETON: People at the SEC say that? 

8, 

MR. H. FOSTER: I've heard them say that. 

9 

MS. MIDDLETON; Uh-huh. 

10 

MR. H. FOSTER: I can't — if you're asking 

11 

who, when, where, what, I couldn't do that. But it's not 

.12 ' 

a concept that's alien to me, let's put it that way. 

13 

MR. KEMERER: Are you aware of some economists 

14 ■ 

or securities law experts having a theory that insider 

15 

trading is really a victimless crime? Have you ever 

16 

heard that? 

17 

MR. H. FOSTER: Oh, absolutely. Absolutely. 

18 

MR. KEMERER: Yeah. 

19 

MR. H. FOSTER: That is a major Law Review and 

20 

— I've read the Chicago School, the whole nine yards, 

21 

and there's a very strong argument that can be made for 

22 

that. But on the other hand, you're dealing essentially 

23 

with, you're stealing someone's information. 

24 

And the way insider trading is set up now, it's 

25 

only insider trading, in most instances, if someone is 
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1 

breaching a duty of trust and competence. So if you have 

2 

a breach of duty of trust and competence, then that 

3 

breach, ipso facto, indicates that somebody's getting 

4 

screwed. The irony is, it's not necessarily the 

5 

investor, it's the owner of the information that's 

6 

getting screwed. 

7 

MR. KEMERER: Uh-huh. 

8 

MS, MIDDLETON: Let me — just a little bit off 

9 

base, but along those lines, is it frustrating when 

10 

you're investigating an insider trading — potential 

11 

insider trading case, that there's this breach of duty 

12 

requirement there, such that, for example, if Mack got 

13 

the information and he didn't work for any of these 

14 

companies, or he just — 

15 

MR. H. FOSTER: If — if — 

16 

MS. MIDDLETON: Is there a problem with the 

17 

law — 

18 

MR. H. FOSTER: Well — 

19 

MS. MIDDLETON: — that frustrates you? 

20 

MR. H. FOSTER: The frustration that the 

21 

capitalists — the capitalists have with the law is that 

22 

it's not clear, what we're talking about. But when you 

23 

put it under Section 10(b) (5), 10(b) (5) is an anti-fraud 

24 

statute — 

25 

MS. MIDDLETON: Uh-huh. 
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MR. H. FOSTER: — and anything having to do 
with fraud, you've got to talk in terms of breach of 
duty. Okay. So that's — what happens is, the same 
trade can be illegal in one instance and legal in another 
instance based upon some peculiarities of the facts. 

There's only one case where we solve that, and 
that is in the context of mergers and acquisitions, 
tender offers. There you don't have to go through a 
breach analysis because it's clear. The law says, if you 
have the information and if it caiae:^ from an insider, then 
you have a violation. 

Under 10(b)(5), if you have the information and 
trade, that's not the’ end of the inquiry, it's only the 
beginning. How did you get the information? Did you get 
it through a breach of duty? And if the answer there is 
yes, then you could be off and running and claim a 
violation. 

Mr! J. FOSTER: So in which Instance is it with 
the GE-Heller trades at issue here? 

MR. H. FOSTER: Well, you would — if it — my 
recollection is, GE-Heller was a tender offer, so you 
have both. You have the clear-cut 14(e) — Section 14(e) 
of the Securities and Exchange Act of 1934, and Rule 
14(e)(3), pick it up without having to do a duty 
analysis. 
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95 

MR. J. FOSTER: So it wouldn't necessarily — 

2 

MR. H. FOSTER: But you would also — ' you would 

3 

also — you would also charge 10 (b! and 10(b) (5) and you 

4 

would have to do the analysis. 

5 

MR. J. FOSTER: Well, let's just — 

6 

MR. H. FOSTER; But for all practical purposes. 

7 

you're home free without having to worry about it. 

8 

MR. J. FOSTER: Right. So just hypothetically 

9 ' 

speaking then, let's assinne that someone, Mr. Mack or 

10 

someone like Mr. Mack, who may have gotten the 

11 

information while being considered for a position and was 

12 

not actually with the company that was involved in the 

13 

merger at the time that he received the information, 

14 

you ' re saying that that wouldn ' t have been necessary 

15 

because of the way the law works. 

16 

MR. H. FOSTER: It could still be collected 

17 

under 14 (e) . 

18 

MR. J. FOSTER: Okay. 

19 

MR. H. FOSTER: But if he didn't breach a duty, 

20 

i.e., if he didn't agree to keep the information 

21 

confidential, he would not be guilty of 10(b) (S). 

22 

MR. J. FOSTER: Okay. 

23 

MR. KEMERER: Before you left the Commission — 

24 

MS. MIDDLETON: I’m sorry. Can I just — I 

25 

just want to understand what he just said. 
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MR. KEMERER: Sure. 

MS. MIDDLETON: YOU said if he didn't agree to 
keep it confidential. 

MR. H. FOSTER: Yeah. If he — 

MS. MIDDLETON: I mean, if he knew it was 
confidential, would that be enough to get him? 

MR. H. FOSTER: Well, if he's not under — 
where's the, breach? 

MS. MIDDLETON: Okay. 

MR. H. FOSTER: It has to be a breach. Now, if 
— if — if I am the president of Heller, or GE, or 
something, and I tell Mack -- 

MS . MI DDLETON : Right. 

MR. H. FOSTER: — and I say to Mack, you know, 
I'm just telling you this because I want you to know 
where we are and everything, and do you agree to keep it 
confidential, if he says, no, I don't agree to keep it 
confidential and the president still tells him, if the 
president has the authority to tell him under those 
circumstances, then Mack is free to trade because there's 
been no breach of duty. 

What typically happens is, the person acquires 
the information in the course of his work, the secretary 
for the lawyer. They all sign confidentiality 
agreements. Okay. 
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She gets the information legitimately, but she 
has, in effect, promised her lawyer that she will not use 
it for insider trading. So when she tells her husband 
about the information, she breaches that duty that she 
owes to the corporation, 

the trader is guilty under 10 {b) ( 5 ) if he 
knows, or should have known, that he's getting the 
information directly or indirectly through a breach of 
fiduciary duty, and if it's coming from the secretary to 
the lawyer and he knows that the secretary works at the 
law firm, he's in big trouble. 

MS. MIDDLETON: So let me ask you this. If Mr. 
Aguirre's supervisors were saying, don't take Hack's 
testimony until we have proof that he's over the wall, or 
that he, you know, had some kind of duty, does that make 
any sense? 

MR. H. FOSTER: Not at all if this were a 
tender offer case, and I think it was a tender offer 
case. 

MS. MIDDLETON: It was GE buying Heller. 

MR. H. FOSTER: Yeah. But it's the nature of 
the transaction. If it's a tender offer, that's a 
special type of deal, and 14(e) that I talked about 
addresses the tender offer situation. 

MS. MIDDLETON: So you — 


LISA DENNIS COURT REPORTING 
410-729-0401 



1050 


98 


1 

MR. H, FOSTER: But even if it's not a tender 

2 

offer, you know, this business about waiting, I wouldn't 

3 

agree with that, you know, let's put it that way. But 

4 

he's dead wrong if this is a tender offer case because 

5 

you've got him nailed, in theory, if it's a tender offer 

6 

and he's got the information and he knows it comes from 

7 

Morgan Stanley and he passes it on. If that's what 

8 

happens, then he's dead under 14(e) (3). 

9 

MR. J. FOSTER: And that's because — 

10 

MS. MIDDLETON: Regardless of any breach of 

11 

duty. 

12 

MR. H. FOSTER: Right. 

13 

MS. MIDDLETON: Okay. 

14 

MR. H. FOSTER: But you only pick him up — you 

15 

only go through the breach of duty analysis when you're 

16 

concerned about 10 (b) (5) . 

17 

MS. MIDDLETON: . Uh-huh. 

18 

MR. H.- FOSTER: And while you can charge 

19 

10(b)(5) and 14(e) at the same time, if the 10(b) (5) 

20 

charge falls but, so what? You still have the 14 (e) . 

21 

The difficult case would be if this is not a tender 

22 

offer. Then you do have to do the duty breach analysis. 

23 

But the rationale for waiting until you've established 

24 

that is a reasoning that I would not agree with. 

25 

MS. MIDDLETON: Okay. 
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Rnd then just one more on this. In connection 
with working with the U.S. Attorney's Office on the 
criminal side, do they — they just use mail and wire 
fraud, is that right? Or do they — 

MR. H. FOSTER; No. All of the securities laws 
are enforceable as criminal violations, but they 
typically use mail and wire because they're easier. 

MS. MIDDLETON: Because it's easier. 

MR. H. FOSTER: Yes. 

MS. MIDDLETON; So would they have to prove — 
if they wanted to do a mail and wire fraud charge in 
connection with what you were looking at in Pequot — 

MR. H. FOSTER: Yeah. 

MS. MIDDLETON: — could they — could they 
just go with mail and wire and they wouldn't have to get 
into whether there was a breach of duty? 

MR. H. FOSTER: I don't know exactly what the 
mail and wire is. But if they wanted to do a criminal 
case, they could do the 14(e), the securities law 
violation, tender offer violation, without having to 
worry about the breach of duty. 

MS. MIDDLETON: Okay. 

But if it wasn't a tender offer — 

MR. H. FOSTER; If it wasn't a tender offer 
then they'd have to — under the traditional 10(b)(5), 
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1 

they'd have to find a breach of duty. 

2 

MS. MIDDLETON: Even with mail and wire fraud? 

3 

MR, H. FOSTER; Well, what's your mail and wire 

4 

fraud if' not a breach? 

5 

MS. MIDDLETON: Okay. So unless there's the 

6 

breach of duty 

■? 

MR. H. FOSTER: Right. 

8 

MS. MIDDLETON: — you can't show the mail or 

9 

wire fraud. 

10 

MR. H. FOSTER: That's right. Unless you've 

11 ^ 

got people running around lying to investigators or 

12 

. something like that. 

13 

MS. MIDDLETON: Okay. Thanks. 

14 

MR. KEMERER: Mr. Foster, you've described 

15 

yourself as sort of being sort of off on your own, not 

1$ 

really directly reporting to someone too much. 

17 

MR. H. FOSTER: I might be puffing my horn too 

18 

much, but, yeah. But that's true. 

19 

MR. KEMERER: Okay. 

20 

And at some point in the past you were a Branch 

21 

Chief, right? 

22 

MR. H. FOSTER: Right. 

23 

MR. KEMERER; When, approximately, was that? 

24 

MR. H. FOSTER: I was a Branch Chief when I 

25 

went to the Washington Regional Office in Arlington, 
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Virginia in the mid-' 80s. They had a big EEO lawsuit in 
which an employee alleged that the office was all screwed 
up, and she won her case. And. my suspicion is, as a 
result of that screw up, the office was closed and the 
people were brought into the home office. 

When I came to the home office, I was a Branch 
Chief, but I was a Branch Chief who had. come from this 
terrible place. So they said, let's contain these 
people. Let's not -- you know, let's isolate this 
problem. 

. And so I kept the staff that I had there, and 
that's when I developed this insider trading stuff. The 
powers-that-be at that time were impressed with the cases 
that my unit was bringing, and so I was a Branch Chief. 

Then a friend of mine — an acquaintance of 
mine from school, your Senator — not your Senator, but 
Senator John Kerry, was running the P.O.W.-M.I.A. 
Committee investigations and they needed someone to come 
in and investigate fraudulent fundraising where they were 
telling the moms and dads, if you give us money, we'll go 
find and rescue P.O.W.s in Vietnam, you know, 20 years 
after the war ended. So I came over and I worked with 
his committee for six months, and when I went back I was 
no longer a Branch Chief. 

MR. KEMERER: So the SEC said, we'll take you 
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back, of course, but we're not going to 

MR. H. FOSTER: They said you can go but we're 
not going to hold the Branch Chief position for you. I 
said fine. 

MR. KEMEEER: Okay. All right. 

Now, at some point — I mean, we discussed a 
moment ago the theory that some people hold, wliether 
it's, you know, Easterbrook, Posner, whoever it is, that; 
you know, insider trading is a victimless crime. 

Are there folk at the NAA — I mean, the SEC 
who don't view insider trading as a crime with victims? 
Is there anyone in the institution of whom you're aware 
that says, oh, you know Hilton Foster and those insider 
trading cases, let's get at something else that's more 
important? 

MR. H. FOSTER: I think different people like 
different types of cases. 

MR. KEMERER: Right. 

MR. H. FOSTER: I happen to like insider 
trading cases. 

MR. KEMERER: Uh-huh. 

MR. H. FOSTER: Are there people there who 
think insider trading cases are a waste of government 
money? Probably. Could I identify them? No. 

MR- KEMERER: Couldn't identify them. Okay. 
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Okay. 

MR. H. FOSTER: Because we bring about 65 — or 
when I was there, we'd bring about 65 insider trading 
cases a year, and that was a significant - 

MR. KEMERER; That'S, a good portion. . 

MR. H. FOSTER: And we got a good — you know, 
good — everyone likes to read those stories because they 
make interesting reading. 

MR. KEMERER: They sure do. 

MS. MIDDLETON: You were saying earlier that 
the interesting thing about hedge funds is all the 
relationships they have with investment banks and the law 
firms, and others . 

So I'm back on this thing about breach of duty. 
If there's just cocktail party talk and nobody says, this 
is confidential, do you promise not to say it, I mean, 
are you saying that you couldn't -- that that means it's 
hard to do an insider trading case because somebody told 
his friend at the cocktail party that this deal is going 
to happen? And not a tender offer, but it's a deal. 

MR. H. FOSTER: The way you handle that 
analysis is, was there a benefit to the tipper? In other 
words, are you just saying this to a room full of 
strangers or are you saying this to a room that includes 
your soon-to-be son-in-law — 
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MS, MIDDLETON: Okay. 

MR. H. FOSTER: — and you want to — you see 
what I'm saying? So there's what's known as the benefit 
analysis. 

MS. MIDDLETON: So if, the tipper got a benefit, 
even if it's just a son-in-law — 

MR. H. FOSTER: Right. 

MS. MIDDLETON: — or a close friend. 

MR. H. FOSTER: Right. 

MS. MIDDLETON: You don't have a problem. It 
doesn't interfere — 

MR. H. FOSTER: You — You — that — 

MS. MIDDLETON: — with your ability to prove 

the case . 

MR. H. FOSTER: Right. Right. Right. 

MR. KEMERER: Is that what the Dirks case was 
about, like some sort of — 

MR. H. FOSTER: Yeah. 

MR. KEMERER: — enhancement of your 
reputation. 

MR. H. FOSTER: O' Hagen and — yeah. 
Reputational enhancement is sufficient. Yeah. 

MS. MIDDLETON: So then you could prove the 
mail and wire fraud if there was the benefit. 

MR. H. FOSTER: Yeah. I don't know what — I 
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1 

don't know what you need for mail and wire fraud, but I 

2 

know what you need for securities law violation. 

3 

MS. MIDDLETON: Okay. 

4 

MR. H. FOSTER: And that — you could get that. 

5 

MS, MIDDLETON: Okay. 

6 

MR. H. FOSTER: Yeah. Yeah. The difficult 

7 

case is, you're walking down the street next to a Skadden* 

8 

Arps office and a piece of paper floats down that says. 

9 

you know, the merger is tomorrow, and you go out and you 

10 

buy, have you violated the law? 

11 

MR. KEMERER: No. 

12 

MR. H. FOSTER: If it is a tender offer you 

13 

have if the information came from Skadden -- 

14 

MR. KEMERER: An insider. 

15 

MR. H. FOSTER: — and Skadden was working for 

16 

one of the parties. Okay. If the deal is not a tender 

17 

offer and this thing floats down to you and you trade. 

18 

you have not violated. 

19 

MR. KEMERER: Uh-huh. 

20 

MS. MIDDLETON: That's kind of weird. 

21 

MR. H. FOSTER: Yeah. That's why — 

22 

MR. J. FOSTER: Does it matter whether you know 

23 , 

it's a tender offer? 

24 

MR. H. FOSTER: Mo. 

25 

MR. J. FOSTER: Does it have to be on the piece 
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o£ paper? 

MR. H. FOSTER: No. The question is, was it a 


tender offer? ’ 

MS. MIDDLETON: Yeah. 

MB. H. FOSTER: So, I mean, that's the 

question, 

MS. MIDDLETON: Should it be that way? 

MR. H. FOSTER: Should it be that way? Let me 

answer the question this way. It is important that 
people not run around and trade on all this price- 
sensitive information that's not available to the public 
at large. And if you own the information and whatnot, 
you should be able to trade on it freely because it's 
your information. 

In theory, under this theory, if you want your 
employees to trade on it, maybe they should be allowed to 
trade on it, too. So there's no confidentiality 
agreements, or whatever. But then what you have is a 

wild west scenario, where you'd be crazy to invest in the 

market because it's rigged against you if you're not — 


you know. 

So I think insider trading should be outlawed. 
Do we do the best job of outlawing it? No. Other 
countries have much better laws, with weaker enforcement. 
So when I talk to the international people I say, copy 
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1 

our enforcement techniques and convince Congress to copy 

2 

your legislation. 

3 

MS. MIDDLETON; Because I just want to 

4 

understand. You know, who knows where this investigation 

5 

of the Pequot trading is going, whether it's closed or 

6 

open. But it seems that Gary was — 

7 

MR. H. FOSTER: Gary — the problem — 

8 

MS. MIDDLETON: Gary left more than a year ago 

9 

and nothing's happened that we've heard about. 

10 

MR. H. FOSTER: Yeah. Let me comment on that. 

11 

The problem with the Pequot investigation now, as I see 

12 

it, is that you've got an investigation that is massive 

13 

and you've got the guy who was running it and who was 

14 

intimately aware of all the details, the directions, and 

15 

the strategy, and whatnot no longer there. 

16 

So how are you possibly going to be able to 

17 

bring someone in and do a bang-up job? I mean, in my 

18 

personal opinion I'd be surprised if anything happened, 

19 

simply because I'd see it as too easy to orphan the case 

20 

now. Who would want to pick it up at this stage? 

21 

MS. MIDDLETCW: Uh-huh. 

22 

MR. H. FOSTER; You know, perfunctory, you go 

23 

out. Yeah. Okay. You take Mack's testimony for two 

24 

days. Okay. The investigation is over. 

25 

MR. J. FOSTER: Do you know James Eichner? 
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1 

MR. H. ROSTER: Who? 

2 

MR. J. FOSTER: James Eichner. 

3 

MR. H. FOSTER: No, I don't. 

4 

MR. J. FOSTER: Jim Eichner. 

5 

MR. H. FOSTER: I've probably heard the name, 

6 

but — I mean, you know, if somebody can come in now and 

7 

do it, that — that would be a miracle. But the chances 

8 

of that happening — I wouldn't hold my breath. 

9 

I'd be very proud if, in fact, the 

10 

investigation is able to turn up something and end up 

11 

with a credible case. That would be a significant event. 

12 

in my judgment, and would speak very highly of whoever is 

13 

running the investigation at this stage, because it's 

14 

very difficult to pick up an investigation at this stage. 

15 

Very difficult. 

16 

MR. KEMERER: I know you're an insider trading 

17 

guy, but do you know what a wash trade is? 

18 

MR. H. FOSTER: Yeah. 

19 

MR. KEMERER: What's that? 

20 

MR. H. FOSTER: A wash trade is a trade in 

21 

which you essentially are engaged in a riskless 

22 

transaction. You have an account at Merrill Lynch and 

23 

you buy 1,000 shares of IBM, while at the same time you 

24 

sell 1,000 shares somewhere else in another account at 

25 

the same price. 
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1 

MR. KEMERER: Uh-huh. 

2 

MR. H. FOSTER: The net effect is. It's 

3 

riskless for you. The problem with the trade is several- 

4 

fold. Both trades get printed. By that, I mean the 

5 

public sees these two trades and they think that these 

6 

are legitimate trades at that particular price. 

7 

MR. KEMERER: And it shows up on the trade 

8 

blotter. 

9 

MR. H. FOSTER; And it shows up on the trade 

10 

blotter. Its most egregious form, I guess, would be in a 

11 

stock manipulation where there's not really much 

12 

interest, but you set up these accounts that you control 

13 

in each and you just keep bidding the price up. 

14 

MR. J. FOSTER: And artificially create the 

15 

volume. 

16 

MR. H. FOSTER: Right. Right. Exactly. 

17 

MR. KEMERER: It's like having a shill at an 

18 

auction, right? 

19 

MR. H. FOSTER; Precisely. Precisely. 

.20 

MR. KEMERER: And there's no beneficial change 

21 

in ownership. Is that it? 

22 

MR. H. FOSTER: Precisely. Precisely. 

23 

MS. MIDDLETON: If I could just pick your brain 

24 . 

a little bit more. 

25 

MR. H. FOSTER: I'm retired. I've got ail day. 
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MS. MIDDLETON: Okay. But I don't want to 
waste their time. 

But when you say that other countries have the 
better laws or statutes^ we have better- enforcement, what 
is it in the nature of their laws that is better? 

ME. H. FOSTER: Well — 

MS. MIDDLETON: They don't require this duty 
thing, or what? 

MR. H. FOSTER: It’s -- it's — it's almost as 
though they have — yeah. They don't require the duty 
analysis. It's empiric information on advantage type of 
thing as opposed to a duty analysis. 

MS. MIDDLETON: Okay. Okay. 

MR. H. FOSTER: And that's it. But still, the 
Chicago people and everyone would argue, look, if I'm 
engaging in illegal insider trading, I go to the Hew York 
Stock Exchange arid I place an order for 1,000 shares, you 
know, 20 — halfway across the country at the same time 
you decide you want to sell your 20,000 shares, your 
decision is — I am not influencing your decision to buy 
or sell, and so in that sense the fact that you've sold 
to me and I'm making a lot of money doesn't make you a 
victim. That's when they're talking about this 
victimless crime. 

But what that. misses, is the fact that I am 
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using someone else's information for personal profit. 
Okay. And it disturbs the notion that the prices reflect 
true value. 

MR. KEMERER: And actual supply and demand. 

MR. H. FOSTER; And actual supply and demand. 

Yeah. 

MS. MIDDLETON; And that's the area of a 
perfect market or — 

MR. H, FOSTER: Yeah. Yeah. Yeah. 

MS. MIDDLETON; Yeah. 

MR. H. FOSTER: But it's — I mean, it's — you 
know, I'd say it's coromon sense. You can't have a system 
which essentially is rigged against the guy who doesn't 
work for the law firm, or this, that and the other thing. 
Why would you invest in a market where you knew that 
there are people running around with that type of unfair 
Informational advantage? 

MR. J. FOSTER: So the foreign statutes that 
you're talking about, they just flat-out make it illegal 
to trade on material non-public information, period? 

MR. H. FOSTER: Yeah. Yeah. Yeah. Yeah. 

MS. MIDDLETON; Is that the U.K.? 

MR. H. FOSTER: Oh, I used to know. 

MS. MIDDLETON: Doesn't matter, I just — 

MR. H. FOSTER: Yeah. But — yeah. 
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MS. MIDDLETON: Okay. 

That wasn't a factor, though, with the 
situation in GE-Heller trading and Mack and taking his 
testimony, right, that there was a problem showing • — 

MR. H. FOSTER: It shouldn't have been. 

MS. MIDDLETON: Okay. 

MR. H. FOSTER: I mean, people could have held 
it up, but — . 

MS. MIDDLETON: Okay. Just wondering. 

MR. H. FOSTER: You know, I mean — but, you 
know, in fairness to various supervisors, reasonable 
people can differ as to the timing of when to take 
testimony. No one in their right mind would have said 
that Mack's testimony should not be taken. 

The better judgment, in my opinion, would be to 

support your investigator when he comes and says "I'm 

* 

ready." You know, why beat a guy over the head and say, 
no, you can't do it? Obviously if there's a more 
sinister reason, that's illegal and wrong. 

But just from a management standpoint, I had a 
rule. I'll let you do whatever you want to do, as long 
as it makes some kind of sense. The only requirement is, 
before you go out and do it, you come talk to me so that 
I can make sure that you're not sending a subpoena to the 
bank without complying with the RFPA, or whatever. 
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And if he sent out some subpoenas that didn't 
comply with whatever, that would have been a mistake, but 
it ain't a hanging offense by any stretch of the 
imagination. That happens a lot. 

MS. MIDDLETON: Along those lines with 
management, letting your investigators do what they want 

MR. H. FOSTER: Not what they want, but 
encouraging them. 

MS. MIDDLETON: Encouraged. Yeah. 

MR'. H. FOSTER: You've got to know what they're 
doing, but you don't want to stifle them, is what I'm 
saying. 

MS. MIDDLETON: Right. And along those lines, 
let me just ask you different . questions related to that. 
If you've got — if you're managing an investigator and 
you're getting phone calls from people outside the SEC 

MR. H. FOSTER: Opposing counsel? 

MS. MIDDLETON: Opposing counsel. Did you — 
did that happen a lot at the SEC, where the investigator 
wasn't — 

MR. H. FOSTER: I — I — I think one of the 
biggest sins — not sins. One of the biggest problems 
any investigator has is when the law firm goes as we 
say, goes over your head. And when I was a Branch Chief 
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and I'd get those calls, I'd say, wait a minute, I'm 

2 

bringing the investigator in. 

3 

The thought that something could be happening 

4 

on a case unbeknownst to the primary investigator does 

5 

not speak well for the system. If you don't have enough 

6 

confidence to tell your investigator what the hell is 

7 

going on in his case, he shouldn't be investigating that 

8 

case or you shouldn't be managing them. But you cannot 

9 

have a situation where — where that's going on, in my 

10 

opinion. 

11 

MR. KEMERER: Speaking of that, I mean, I think 

12 

you mentioned Mary Jo White. She's a former U.S. 

13 

Attorney's Office in New York, right? 

14 

MR. H. FOSTER: Yeah. 

15 

MR. KEMERER: Now, are you aware, or have you 

16 

heard, that Ms . White called Linda Thomsen? 

17 

MR. H. FOSTER: I've read that in the papers. 

18 

MR. KEMERER: Okay. 

19 

Did that strike you — I mean, Linda Thomsen is 

20 

right up there. She's the Director of Enforcement. Did 

21 

that strike you as a bit odd? 

22 

MR. H. FOSTER: No. Odd? No. I think the 

23 

question would be, what did Linda Thomsen do? I mean, if 

24 

I'm Mary Jo — if you want to quash an investigation, if 

25 

you want to get some relief from a subpoena, you beat the 
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1 

investigator over the head, and if you don't win with him 

2 

you call his boss. 

3 

And I've had that happen to me. But at least 

4 

the people in that scenario would tell you, okay, Hilton, 

5 

you're as stubborn as can be, but I'm going to call 

6 

Linda, and I want you to know I'm going to call Linda. 

7 

MR. KEMERER: Uh-huh. 

8 

MR. H. FOSTER: That'S, in my judgment, the 

9 

professional way to go. At that point I'd go in and I'd 

10 

see Linda, or whoever it was, and say, look, you're going 

11 

to be getting a call from Mary Jo White, and this is what 

12 

she's complaining about, here's the subpoena, and this is 

13 

why it makes sense, and I'd like to sit in on the call. 

14 

MR. KEMERER: Would it strike you as odd if 

15 

Linda didn't sort of bring Mr. Aguirre in on that 

16 

conversation? 

17 

MR. H. FOSTER: It wouldn't strike me as odd. 

18 

It would — it would be a different approach than what I 

19 

would take. And she's the Division Director. I'm not. 

20 

But that's — you know. 

21 

MR. KEMERER: Right. 

22 

MR. H. FOSTER: Maybe there's a reason. I 

23 

don't know. But, no. That's my answer. Yeah. 

24 

MR. J. FOSTER: You said earlier that you 

25 

thought that the decision about exactly when to take 
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Mack's testimony was something that reasonable people 
could differ on. ‘ 

MR. H. FOSTER: Yeah. 

MR. J. FOSTER: That you could take the 
position about whether to do it now or whether to do it 
later — 

MR. H. FOSTER: Right. 

MR. J. FOSTER; — and either one is 
reasonable. 

MR. H. FOSTER: No. Well, I would -- my — my 
approach, generally speaking, is to take testimony sooner 
rather than later. Generally speaking. 

MR. J. FOSTER: Right. 

But if someone said it was unreasonable to want 
to take his testimony in the summer of *05, what's your 
reaction to that? 

MR. H. foster: I would say, no, that's not 
unreasonable. It's alternative A. There might be A, 

B and C might be the three alternatives. To say A is 
unreasonable is not correct, in my judgment. To say that 
B or C are preferable, whatever. But unreasonable? No. 

MR. KEMERER: And we already talked about the 
absence of a real down side in taking his testimony, 
right? 

MR. H. FOSTER: Right. Right. And, you know. 
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part of — part of investigating — well, this is a 
course I haven't taught yet. But if I were to teach a 
course, it would be investigative strategy. You take the 
testimony sometimes to let people know that you're poking 
around, that you're getting close. 

One of the things you do as an investigator is 
— like that case I was telling you about where we. called 
up the woman', and whatnot, is you record the time that 
you had that phone call, then you send out a subpoena and 
you get the phone records to see who she called next. 

And who did she call next? She called the boyfriend. 

So, I was on to him before she came in. But the point 
being, for strategic reasons you can do things like that. 

MR, J, FOSTER: Sure. I think the FBI calls 
something similar to that "tickling the wire". 

MR. H. FOSTER: Yeah. Yeah. 

MR. J. FOSTER: Right. 

MR. H. FOSTER: But for my own edification, 
this is an Investigation of what, of whether or not he 
was properly discharged and whether or not — a whistle- 

. blower allegation? 

MS, MIDDLETON: Generally speaking. It's 
pretty much everything he's raised about his termination 
and — 

MR. H. FOSTER: And the reason for — 
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1 

MS. MIDDLETON: — whether it's related to the 

2 

Investigation. 

3 

MR. H. FOSTER: Whether . there was political 

. 4 

pressure. 

5 

MR. J. FOSTER: The sufficiency of the IG's 

6 

review of this allegation. 

7 

MS. MIDDLETON: Yeah. There was that, too. 

8 

MR. J. FOSTER: There's lots of issues. 

9 

MS. MIDDLETON: So, yeah. It's — 

10 

MR. H. FOSTER: Well, they — 

11 

MR. J. FOSTER: We don't operate with sort of 

12 

formal Orders of Investigation — 

13 

MR. H. FOSTER: Okay. Right. 

14 

MR. J. FOSTER: — you know, the way the 

15 

Commission does. 

16 

MR. H. FOSTER: Okay. Right. That's .what I 

17 

was asking. 

18. 

MR. J. FOSTER: So it's not necessarily- 

19 

defined. 

20, 

MS. MIDDLETON: Yeah. 

21 

MR. H. FOSTER: Okay. 

22 

MS. MIDDLETON: And we'll just see What issues 

23 

arise from this. 

24 

MR. H. FOSTER: Well, they got around to 

25 

talking to me a couple of weeks — about a month ago. So 
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MR. KEMERER: The Inspector General? 
MR. J. FOSTER: . The Inspector General? 
MR. H. FOSTER: Yeah. 


MR. J. FOSTER: They had not talked to you 


before that? 


MR. H. FOSTER: Not that I recall. 

MR. J. FOSTER: So, I'm sorry. When? A couple 


of months ago? 


MR., H. FOSTER: Sometime this summer. Yeah. 

MR. J. FOSTER: This summer? 

MR. H. FOSTER: Yeah. 

MR. J. FOSTER: Summer of '06? 

MR. H. FOSTER: Yeah. 

MR. KEMERER: What types of things did they ask 


MR. H. FOSTER: The same stuff. 

MR. KEMERER: Just basically what we're asking 


MR. H. FOSTER: Yeah. Basically, yeah. Would 
reasonable people differ? Did anyone tell you the fix 
was in? You know, that kind of stuff. 

MS. MIDDLETON: How — 

MR. H. FOSTER: What did you think of his work? 

MS. MIDDLETON: And you told them essentially 
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1 

what you've told us today? 

2 

MR. H. FOSTER: Yeah. Yeah. 

3 

MS. MIDDLETON: How long did they spend with 

. 4 

you? 

5 

MR. H. FOSTER: About an hour, hour and a half. 

6 

MS. MIDDLETON: An hour. 

7 

Was it by phone, or — 

8 

MR. H. FOSTER: No. I went down there and I 

9, 

met two people. One was Adrian somebody, I think, and I 

10 

don't remember — two women. I don't remember the 

11 

others . 

12 

MR. KEMERER: Mary Beth Sullivan? 

13 

MR. H. FOSTER: That sounds — 

14 

MR. J. FOSTER: Kelly Andrews? 

15 

MR. H. FOSTER: Mary Beth Sullivan sounds 

16 

familiar, but I'm not sure. I just remember thename 

17 

because that was my sister's name. But maybe that was 

18 

from something else. I don't know. 

19 

MR. J. FOSTER: And did you know that last 

20 

fall, when they did their first — when the SEC IG did 

21 

its first investigation, did you know that they were 

22 

doing an investigation at the time? 

23 

MR. H. FOSTER: No.. 

24 

MR. J. FOSTER: How did you — 

25 

MR. H. FOSTER: I recall learning from Gary 
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that he'd been fired, and I thought that was the craziest 
thing I'd ever heard. And I went out to lunch with him 
over here at the Monocle. And we had lunch and we talked 
about — you know, he was asking — he was asking me 
essentially, what would I say if I was working that kind 
of stuff. I told him, I said, you're great. 

I told him that I'd made this comment about 
playing in the sandbox, but still he's a great 
'investigator. I met with him down at — on the 
waterfront, H2O. I had lunch with him down there, I 
guess, the springtime, when he was basically saying that 
you guys — people were asking questions and, you know, 
could he refer you guys to me. I said, yeah. 

MR. J. FOSTER: So, you think it's in these 
conversations with him that you learned that the IG had 
closed an investigation last fall without talking to you, 
or T— 

MR. H. FOSTER: No. I think — I think I read 
in the paper that they had had an investigation or 
something. I don't know. I'm not sure he told me that 
they closed — I'm not sure if it closed at that time. 

I don't — I'm not sure I discussed with him 
the IG thing, but all this was in the paper by then so 
I'd read stuff in the paper. Some woman from the New 
York Times called me up. Then another woman from 
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somewhere else took me out to lunch. [laughter] . 

MR. J. FOSTER: You're in demand. 

MS. MIDDLETON: Yeah. 

MR. H. FOSTER: What I'm trying to do now is 
get back on my speaking gig, because I do this insider 
trading training. They did call me up. Our Office of 
International Affairs called me up and asked me if I 
would teach again at the fall training program this 
November, So — 

MR. KEMERER: When did they call? 

MR. H. FOSTER: I think Scott Birdwell sent me 
a memo or something a couple, three weeks ago, whatever. 
But I've been speaking there for the last 15 years. I 
did it last year after I was gone, and whatnot. 

MR. KEMERER: Okay. 

MR. H. FOSTER: So you're putting the program 
together. You know, who do the people like? They like 
Foster. Let's call him up, and will he do it, you. know. 

MR. J. FOSTER: Did you see the letter that 
Gary Aguirre sent to Chairman Cox? 

MR. H. FOSTER; Only if it was on the Internet. 
I wouldn't have seen it from him. If you show it to me I 
can tell you whether I think I've seen it or not. 

(Whereupon, the document referred to 
as Exhibit No. 30 was marked for 
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Identification.) 

MR. J. FOSTER: This is the letter from Gary 


Aguirre to Chairman Cox — 


MR. H. FOSTER; Yes. I think — 

MR. J. FOSTER: — on September 2, 2004. 

MR. H. FOSTER:. ; I think I did see this at some 

point . 

MR, J. FOSTER: Your name is mentioned in 

there. 


MR.-H, FOSTER; Yeah. That's why I remember — 

MR. J. FOSTER: The second paragraph. 

MR. H. FOSTER: I remember seeing something 
that had my name on it. Yeah, Yeah. 

MR, J. FOSTER: .He represents, in that 
paragraph — he says what he, you, Eric Ribelin, and 
Thomas Conroy all believed, that "PCM engages in an 
institutional form of insider trading that corrupts the 
financial markets and creates an unlevel playing field 
for honest investors." Is that an accurate 
characterization? 

MR. H. .FOSTER: Well, my problem is, I don't 
like disparaging a firm that's been around for a long 
time like Pequot Capital Management. But as investigator 
do talk to one another, the question arises, what do you 
think? 
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Again, stressing it's my personal opinion, not 
that I had enough evidence at the time or today to go to 
court with it, but are there reasons for. me to believe 
that they're engaged in insider trading? Yes. Did I 
believe it in my heart? Yes. Did I have the proof? Not 
as much as I'd like. 

MR. J. FOSTER: So my understanding is that the 
Inspector General's investigation last fall was started 
because of this letter. 

MR. H. FOSTER: I don't — I don't know. 

MR. J. FOSTER: Okay. So you said they didn't 
talk to you. 

I guess you have no idea whether they talked. to 
Eric Ribelin or Thomas Conroy? 

MR. H. FOSTER: Correct 

MR. J. FOSTER: Okay. 

MR. H. FOSTER: But they did talk to this 
earlier — you know, a couple of months ago. 

MR. J. FOSTER: Right. 

MR. H. FOSTER: Right. 

MR. J. FOSTER: In the summer of '06. 

MR. H. FOSTER: Yes. 

MR. J. FOSTER: Right. 

Do you have anything else? 

MS. MIDDLETON: No. Although I want to pick 
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his brains some more off the record. 

MR. J. FOSTER: Okay. 

MR. KEMERER: Just about securities laws? 

MS. MIDDLETON: Yeah. 

MR./ KEMERER; Oh. Okay. That's great. 

MR. J. FOSTER: Yes. I don't think I have any 
other questions on the record. 

MR. KEMERER: I think we're done as well. 

MR. J. FOSTER: Thank you very, much for coming 
in. We appreciate your time. 
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MR. H. FOSTER: 
[Whereupon, at 
concluded. ] 


Oh, 

3:21 


no problem. Glad to help, 
p.m. the interview was 
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O.S. Judiciary Comnittee Commerce, in the matter of 
Trading in Certain Securities, No. HO-9818, and the SEC's 
Termination of Employment of Gary Aguirre, held on 
Friday, September 15, 2006, were transcribed as herein 
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proceedings 

MR. KIM: Mr. Ribelin, we've already done our 
informal introductions, but for the record, let's start 
the introductions. My name is Harold Kim. I'm with 
Senator Spector on the Judiciary Committee. 

MS. MIDDLETON: Stephanie Middleton, Senator 
Specter, on the Judiciary Committee. 

MR. KEMERER: Hannibal Kemerer, Senator 
Spector, on the Judiciary Committee. 

MR. FOSTER: Jason Foster, with Senator 
Grassley, Finance Committee. 

MR. PODSIADLY: Nick Podsiadly/ with Senator 
Grassley, Finance Committee. 

MS. DiSANTO: Emilia DiSANTO, with the Finance 

Committee. 

MR. KIM: Before we start,. I'd like to thank 
you for appearing. Oh. 

MR. ABRAHAM: Sorry. Anil Abraham. I'm 
counsel for the SEC Chairman. 

MS. COBB: And Jane Cobb, Legislative Affairs 
in' the SEC. 

MR. KIM: And Mr. Ribelin, if you could just 
introduce yourself to everyone for the record. 

MR. RIBELIN: Yes. My name is Eric Ribelin. 

I'm a branch chief in Division of Enforcement of the SEC. 
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MR. KIM: Again, on behalf of the Judiciary 

2 

Committee, we thank you for appearing. 

3 

We're going to turn this over to our colleagues 

4 ■ 

on the Finance Committee. Mr. Podsiadly will be doing 

5 

most of the questioning, but the way we've been doing it 

6 

this afternoon and this morning has been, everyone is 

7 

just kind of jumping in and asking questions where they 

8 

see fit to fill the gaps. 

9 

But with that said, I will turn it over to Mr. 

10 

Podsiadly. 

11 

MR. RIBELIN: Can I just say one thing before 

12 

we start? This morning I was delivered a letter dated 

13 

August 31 from the Secretary of the Commission, Nancy 

14 

Morris, that lays out certain things that I can go into 

15 

and certain things that suggest that, at least in terms 

16 

of longstanding Commission policy, that I can't go into. 

17 

So , I guess if we get into — you know, if we 

18 

start to touch those areas, then we can figure it out 

19 

when we get there. 

20 

MR. KIM: Okay. When did you get that letter? 

21 

MR. RIBELIN: This morning. 

22 

MR. KIM: How? 

23 

MR. RIBELIN: It was delivered by, I believe. 

24 

an administrative assistant from the. General Counsel's 

25 

Office. 
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MR, KIM: From the General Counsel's Office? 

2 

MR. RIBELIN: Right. And again, the letter is 

3 

dated August 31st. 

4 

MR. KIM: And this was delivered to your home 

5 

or your office at the SEC building? 

6 

MR, KIM: To my office at the SEC. 

7 

MR. FOSTER: Did you have an occasion to 

8 

consult any private counsel for advice regarding the 

9 

letter? 

lo' 

MR. RIBELIN: No. 

11 

MR. PODSIADLY: Well, I think we'll get started 

12 

■ here. The first thing I want to let you know, even 

13 

though everything's being transcribed, it's not a formal 

14 

deposition. We'll do it real informal. I'll probably 

15 

lead, but everybody else will jump in. 

16 

Please feel free — you don't have to respond 

17 

just directly. You can narrate and provide narrative 

18 

background. However you want to answer is fine. 

19 

You will get an opportunity to read the 

20 

transcript. You can't make substantive changes, but you 

21 

can make changes if you said the wrong word, or something 

22 

like that. 

23 

But you're not going to be sworn either, but 

24 

you do have an obligation under 18 U.S.C, 1001 for 

25 

statements you make to us. 
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More importantly, you have the right to speak 

2 

freely with us today. You know that you may not go out 

3 

to General Counsel, but you do have the right to speak. 

4 

particularly alone, to Congress. 

5 

So if you would like to exercise your right 

6 

under 18 0.S.C. 7211, you can ask the representatives 

7 

from the SEC to leave today and we'll honor that request 

8 

and ask them to leave as well. So if you want to 

9 

exercise that right, just let us know. 

10 

MR. RIBELIN: Okay. 

11 

MR. PODSIADLY; You can do it now, you can do 

12 

it whenever, ' whatever you want to do in the beginning. 

13 

MR. RIBELIN: Okay. I mean, I think we're fine 

14 

fbr now. Can I just say one additional thing concerning 

15 

the letter? 

16 

MR. PODSIADLY: Sure. 

17 

MR. RIBELIN: The final paragraph states, "We 

18 

are assigning counsel from the Office of the General 

19 

. Counsel to be available to attend the Senate staff 

20 

interviews with you . " 

21 

, MR. PODSIADLY: Okay. 

22 

MR. RIBELIN: "If any question arises as to the 

23 

scope of the Commission's authorization to you or the 

24 

conduct of the interviews, you should seek advice and 

25 

direction from the counsel." 
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I take it that there's no one here from the 

2 

General Counsel's Office. I will say that I did speak a 

3 

few weeks ago with Sara Forstein from the General 

4 

Counsel's Office, and he did offer to accompany me if I 

5 

wished, and I did not get back in touch with him to ask 

6 

him to accompany me. So, I presume that's the reason 

7 

nobody from General Counsel is here. 

8 

MR. PODSITUILY: Okay. Well we'll do the best 

9 

to honor avoiding what you can and can't speak to'. We 

10 

can make a decision — based on — the record, and then 

11 

we'll go back for more authorization. 

12 

MR. FOSTER: Well, and you should be aware &lso 

13 

, that our position is that that letter does not limit what 

14 

you can say to us. You have the right to speak to 

15 

Congress, regardless of whether the Commission's 

16 

authorized you to speak to us about particular things, 

17 

things that are purported to limit the scope in that 

18 

letter. Our position is that those aren't binding on 

19 

you. You have a right to speak to us about them. 

20 

MR. RIBELIN: I understand. 

21 

MR. PODSIADLY: So if you. need a break at any 

22 

point, just let us know. But again, thanks for coming. 

23 

Mr. Ribelin, can you give us your current title 

24 

and position with the SEC? 

25 

MR. RIBELIN: I'm a Branch Chief in the Office 
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of Market Surveillance, Division of Enforcement, U.S. 

2 

Securities and Exchange Commission, and have been for 

3 

four years. 

4 

MR. PODSIADLY: Okay. 

5 

Can you kind of give us a background narrative 

6 

of your career with the SEC and how long you've been 

7 

there, positions held, kind of a verbal CV? 

8. 

MR. RIBELIN: I joined the SEC in 1988. I'm 

9 

not a lawyer. I joined the Office of Market 

10 

Surveillance, which is the office within the Division 

11 

that acts primarily as the liaison between the national 

12 

stock markets and the Enforcement Division in terms of 

13 

getting referrals on insider trading and stock 

14 

manipulation. That's one of four main areas. 

15 

For a number of years, I was a senior — a 

16 

Market Surveillance Specialist. I then became a Senior 

17 

Market Surveillance Specialist, which- did not have 

18 

supervisory responsibility. Then finally in, I believe. 

19 

it was. 2002, became a Branch Chief, arid I supervise five ' 

20 

people. 

21 

MR. PODSIADLY: And what kind of cases do you 

22 

work on, generally, in the market surveillance area? 

23 

Insider trading? 

24 

MR. RIBELIN: In terms of the assistance that 

-25 

we in Surveillance give to the investigative staff at the 
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SEC, the lawyers in the Enforcement Division, our 
assistance is usually in the area of stock manipulation 
and insider trading. 

And though our primary responsibility is to act 
as liaison with the stock markets, we are asked from time 
to time to assist the attorneys in the Division with 
their investigations of insider trading and stock 
manipulation. 

MR. PODSIADLY: What kind of assistance do you 

provide? 

MR. RIBELIN; Technical assistance in terms of 
helping to analyze trading patterns, as an example, 
helping to decipher activities of stock brokers and 
traders, and assistance when it comes to certain things 
as analyzing trading positions or derivative securities. 

We assist in analyzing the documentary 
information we get in in investigative proceedings from 
potential witnesses, and also assist in the interrogation 
of those individuals in the investigative proceedings. 

MR. PODSIADLY: So you basically get a lot of 
referrals from the SROs, and then sort of — you sort of 
data mine that information, or is it presented to you in 
a fashion that has already been drilled down? 

MR. RIBELIN: The SROs are — that's short for 
Self-Regulatory Organization, so really the stock markets 
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and options exchanges. The way the kind of surveillance 
and regulation over the markets has evolved over time, is 
that the first line is rested with the stock markets to 
oversee their members and try to determine, you know, to 
what extent there might be insider trading and/or stock 
manipulation going on in certain securities. 

They, have a- responsibility of surveilling for 
that, and then doing some bit of investigative work to 
try to figure out whether or not a particular case is 
worth referring to us. 

And so once they go through that process, we do 
have a system whereby they refer electronically to us, to 
the Office of Market Surveillance, potential insider 
trading and stock manipulation cases. 

Myself, my supervisor, and the other Branch 
Chief in the Division, in the office, review those 
referrals and then we make recommendations to the 
Associate Directors in the Division as to whether or not 
cases should be pursued or not pursued. It's kind of a 
collaborative effort in determining what to do. 

MR. PODSIADLY: One thing before I forget. I 
was just informed. I forgot to tell you one other thing 
on the opening I had actually jumped over, is I want to 
make sure, that you know that, in requesting the right of 
SEC employees to leave the room, while you talk to 
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Congress, you have a right not to be retaliated against 
as well, and we will work to make sure that you're not 
retaliated against, if you choose that option. 

MR, RIBELIN: I appreciate that. 

MR. PODSlADLY: I want to make sure you have 
that, and we have that on the record for you. 

MR. RIBELIN: Thank you. 

MR. PODSlADLY: So diving back in, I guess, 
we'll jump to, when did you first hear of Pequot Capital 
Management? Have you ever heard of this? 

IW.. RIBELIN: I have. In the process of 
receiving referrals from the exchanges, it's one of — 
it's one entity. It's a hedge fund that we had seen 
multiple times coming in insider trading referrals. 

I think currently we have somewhere in excess 
of 20 separate referrals over the last five or six years 
in which Pequot is indicated as trading ahead of 
material, non-public announcement, that caused the stock 
price to move. 

It was in 2003, I believe, that I saw another 
referral — and I can't remember what it was, but another 
referral — in which they were — we have a system whereby 
we can look and see if an entity has been looked at 
previously by the Division. And, in fact, their name had 
come up before, and I had heard their name before and 
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spoke to other people who'd heard their name. And so 
that's the first time. 

MR. PODSIADLY: Okay. And so when did you 
actually first — once you received the referrals, , were 
you ever asked to join in an investigation into Pequot or 
to provide assistance on that? 

MR. RIBELIM: 1 — at the point that it became 
apparent that they had been referred multiple times, I 
suggested that, you know — that, you know, we have 
multiple red flags, that maybe something was to be done. 

And ultimately I spoke to Richard Grime, who is 
an Assistant Director in the Enforcement Division, and 
his Branch Chief, Charles Kane, and I said that, you 
know, this is something that's maybe worth looking at. 

At the time, I think I presented them with 
three or four or so referrals that I had gathered. They 
looked at it. They agreed that a MUII, which stands for 
Matter Under Investigation or Inquiry, should be opened 
and they went ahead and did that. 

MR. PODSIADLY: So the first involvement was 


that. 

And what was your next involvement with Pequot 
following that? 

MR. RIBELIN: The MUII was opened and there was 
a staff person who worked on the case for a period of 
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time. I believe his name was Robert Condrat, and he was 
with the Commission for only a few more months after 
getting the case. And I think it was in late — late in 
2003 that he prepared a memo suggesting what needed to be 
done with the case and what had already. been done with 
the case. 

It wasn't until, I would say, late in 2004 that 
I started to have any — any involvement with it. And 
day-to-day involvement, or weekly involvement, really 
wasn't until about January of 2005. This is after Gary 
Aguirre was hired. 

MR. PODSIADLY: Okay. And he took over the 
investigation? 

MR. RIBELIN: He took over the investigation. 

I think that there was someone in the interim between 
Condrat and Aguirre who may have worked on it Very 
briefly. That person, I think, has been detailed to the 
U.S. Attorney's Office in New Jersey. 

MR. PODSIADLY: So from that 2003 to 2005 
period, the case was sort of open, but inactive. Would 
that be a good characterization? 

MR. RIBELIN: I think when Condrat was working 
on it he was — he had taken steps, certainly, to try to 
move the case forward, so I wouldn't say it was inactive 
at that point. After he left and until Aguirre came on 
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1 

board, my impression is that it was inactive. 

2 

MR. PODSIADLY; So once Aguirre came on board 

3 

in 2005, it sort of ramped up again? 

4 

MR. RIBELIN:. Right. That's right. 

5 

MR. PODSIADLY: And did he approach you about 

6 

the case once he came on board, Mr. Aguirre? 

7 

MR. PODSIADLY: He — when he was first 

8 

assigned the’ case, or at some point thereafter, he was 

9 

spending a fair bit of time talking to one' of the guys in 

10 

Market Surveillance to get information concerning 

11 

analysts' reports. I think the name of the service is 

12 

First Call. And Market Surveillance had access to this 

13 

First Call system.- 

14 

MR. PODSIADLY: Uh-huh. 

15 

MR. RIBELIN: And so he was coming down on a 

16 

fairly regular basis, trying to get this information, 

17 

because we held the key to getting. First Call 

18 

information. It was at that point that I met him for the 

19 

first time. 

20 

And it was soon after that — he was asking the 

21 

guy who reported to me to help him get that information. 

22 

and it was soon after that we spoke and I offered to 

23 

assist him on the case if he needed it. 

24 . 

MR. PODSIADLY: Okay. 

25 

And what's First Call, just for clarification? 


a 
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MR. RIBELIN: It's a system whereby one can get 
stock market analysts' reports on individual companies. 
And I think he was gathering — I'm not sure of this, but 
I think he was gathering the reports on the companies 
that had been referred into the SRO referral process. 

MR. PODSIADLY: Okay. 

And so once you sort of volunteered your 
services to Mr. Aguirre, what kind of happened next? Did 
he formally ask you on board, or were you assigned by 
your boss to work on the matter, or — 

MR. RIBELIN: There was never really kind of a 
formal process whereby I was assigned. I had certain — ^ 
and I do have certain — leeway to work on cases, and I 
offered to do that. And I'm sure at some point I told my 
boss that I was going to assist, you know, to the extent 
that I could. 

I should say that at the time — back at the 
time that Mr. Condrat was working on the case, someone 
who reported to me, Steven Glascow, was assisting Mr. 
Condrat and getting some infoirmation together on some of 
the referrals. So I had, earlier on, some supervisory 
responsibility over a person who was working on the case 
before Aguirre came on board. 

MR. PODSIADLY: So Mr. Glascow is one of your 
subordinates? 
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MR. RIBELIN: He is. 

MR. PODSIADLY: Okay., 

And at that point you were now involved in the 
case. So what was the next major point that sort of 
happened? Were you approached to do one certain thing or 
the other, or was it sort of this ongoing. kind of , just 
providing consultation here and there? 

MR. RIBELIN: It was — I'm trying to think how 
to characterize it. I guess it changed a bit over time. 

I mean, it was clear that the case that had been kind of 
a formal inquiry was moving forward to a formal 
investigation. 

It was some time, I believe, in late 2004, in 
December, that Gary, along with Charles, and Richard, and 
Paul Berger, who was Associate Director, went to the 
Commission to get a so-called Formal Order of 
Investigation, which would then give us subpoena power to 
get documents and to compel testimony. 

And I, along with a number of others, were 
added as officers of the Commission to be able to assist 
in the investigation and to be involved in whatever 
investigation testimony was taken. 

And so the case was moving forward. It was 
ramped up based on the fact that we had gotten a formal 
order, and very quickly then subpoenas were issued by 
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Gary for document production, primarily e-mails, but 
other information, that Pequot had. 

Previously they had supplied some information 
to us on a voluntary basis. I don't think they had 
supplied e-mails, but Gary thought it was important to 
get those e-mails,. 

And so I would say in January, things became 
very active and I was involved in a fairly regular basis 
in discussions about what we needed to get from Pequot. 
And as that information began to come in, I was involved 
with looking at the information, talking to my people who 
were also, at that point, primarily Steve Glascow, but 
then Tom Conroy came on board and assisted in looking,' at 
account statements and trying to analyze the trading. 

And so it was in the January period that it was very 
active. 

MR. PODSIADLY: How much time did you spend 
personally on the case from January — how much of — 
what percentage of your personal time did you spend on 
the case, starting in January? And give us a sense how 
that changed over time through the rest of 2005. 

MR. RIBELIN: I would say, 30 percent. Twenty- 
five, 30 percent of my time for much of 2005, I would 
say, up through July/August time period. There were some 
weeks it was higher than that, other weeks, lower than 
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1 

that. And that was involved with both supervision of a 

2 

couple of people who reported to me who were working on 

3 

it, and also talking with Gary. So, I would say that's a 

4 

rough estimate. 

5 

MS, MIDDLETON: How about after August? 

-6 

MR., RIBELIN: After August, my involvement 

7 

dropped off significantly in terms of my day-to-day 

8 

involvement. There continued — Tom and another guy. 

9 

Craig Miller, continued to focus on one aspect of the 

10 

case, which was the possibility that there was stock 

11 

manipulation going on, that we had noticed, trading that 

12 

pointed to that. 

13 

And then Steven Glascow continued to work on 

14 

the insider trading aspect of it, and from time to time 

15 

would meet with Jim Eichner, who is a person who was 

16 

assigned, really, to take over for Gary. In terms of my 

17 

personal involvement, very little after August. 

18 

I was involved in the preparation of a memo. 

19 

along with Tom and Steve, in late '05 concerning the 

20 

concerns we had about manipulative trading, and for a few 

21 

weeks I spent a good bit of time working on that. 

22 

MS. MIDDLETON: Why did your time drop off 

23 

after August? 

24 

MR. RIBELIN:. I'm sorry. Say it again. 

25 

MS. MIDDLETON: Why did your time drop off 
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1 

after August? 

2 

MR. RIBELIN: There was a point that — there 

3 

was a point that I — after Gary was fired, that I was — 

4 

I really didn't want to — I wasn't sure what was going 

5 

on with the .investigation and I had been frustrated with 

6 

certain decisions made, and, I had encountered, back in 

7 

January and February, some resistance to, shall we say. 

8 

aggressively pursuing certain things. 

9 

.And that was a period of great frustration to 

10 

me. That was overcome as certain things were discovered. 

11 

primarily by Gary. And then after he was fired, I was 

12 

frustrated. I wasn't sure what the firing was about. 

13 

And, frankly, I wanted to remove myself from working on 

14 

it day-to-day. 

15 

I was told by my supervisor, who's a friend. 

16 

Joe Celia, that not working on the case was not an 

17 

option. And I said, "That's fine. Of course. I'll 

18 

continue to work on it." 

19 

But in terms of my day-to-day involvement, that 

20 

did slack off. And I thought maybe it best to just allow 

21 

the guys who had been working on the case who reported to 

22 

me to continue to do what they were doing, and they did 

23 

continue to do that. Sorry. That that's kind of 

24 

that's about the best answer I can give. I was — I was 

25 

— I was frustrated. 
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MR. KIM: Can you elaborate on your 
frustrations that you just talked about? 

MR. RIBELIN: I think Gary Aguirre is one of 
the smartest, most tenacious, intelligent, thoughtful 
lawyers that I had worked with in 18 yearsj and I thought 
he was aggressively, but appropriately, pursuing an 
investigation that was moving forward. 

I talked about the feeling that we were being 
discouraged or blocked, or whatever — however you might 
want to characterize it, back in January and February. 

And it took some to work through that road block. And 
then when he was fired on vacation when he was in San 
Diego, I — I wasn't there when it happened. 

To this day, I don't know what happened, what 
was behind it. But when I combined the two, what we'd 
encountered earlier and. then this firing, I was simply — 
I lost, my, kind of, will to commit time. 

MR. KIM: Who are some of the people who were 
responsible for erecting this road block as part of your 
and Gary's investigative efforts on the Pequot matter? 

Can you identify some of those, please? 

MR. RIBELIN: Going back to January and 
February, which is when it was first encountered, there 
was a very strong sense that was given to us by Paul 
Berger, and to a certain extent by Mark Kreitman, that we 
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needed to — I'm putting it in my own words, and this is 
my own impression, that we needed to hurry up and figure 
out whether or not there was a case. We nfeeded to move 
quickly. 

Now, bear in mind, at this point we have 
somewhere in the neighborhood of 15 referrals where 
they've been indicated as trading out of material, non- 
public Information. There seemed to be a rush to hurry 
up and figure out whether or not there was a potential 
case, and if not, then let's move oh. And so they sought 
to whittle down dramatically the number of stocks that we 
look at, down to two or three, I think. 

And there was a feeling that — the impression 
that I had, from Berger, especially — he seemed 
dismissive of investigative ideas. He seemed 
disinterested in the idea of moving aggressively and 
assertively. 

I think some of that was communicated to us by 
Kreltman, although there was certainly a period that 
Kreitman seemed to be on board and aggressive and wanting 
to move forward. So, those two, primarily. 

MR. KIM: How about Linda Thomsen? Was she in 
any way involved in erecting a road block? 

MR. RIBELIN: Referring that to the January and 
February period, so far as I know, she didn't even know 

LISA DENNIS COURT REPORTING 
410-729-0401 



1103 


1 

2 

3 

4 

5 

i 6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


22 

the case was under — she may have been able to look at a 
report to see that there was a case called HO-9818, but 
she was not involved, 

MS. MIDDLETON: Are you aware of a meeting, a. 
discussion between Steven .Cutler and Audrey from Fried 
Frank around January or February of '05? 

MR. RIBELIN: There was — Audrey Strauss 
wanted to meet with us, for lack of a better term, the. 
team that was looking into this matter. And that meeting. 
Included myself and Gary Aguirre, and Hilton Foster. 

There may have been a few other people. 

And then there were a number of lawyers from 
Fried Frank who were there. I think on that day, she 
indicated that — I think she indicated, can we have the 
meeting on this day because I'm going to be meeting with 
the Director, who at the time was Steve Cutler. So I'm - 
- I think there, was a meeting between those two on the 
same day that she and other folk from Fried Frank met 
with us. 

MS. MIDDLETON: A separate meeting? 

MR. RIBELIN: A separate meeting. 

MS. MIDDLETON: That you did not attend. 

MR. RIBELIN: I did not attend. 

MS. MIDDLETON: And was this narrowing that you 
talked about, a whittling down of the case, did it occur 
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1 

after that meeting or before that meeting? 

2 

MR. RIBELIN: After that meeting. 

3-, 

MS. MIDDLETON: Right after that meeting, or 

4 

shortly after that meeting? 

5 

MR. RIBELIN: I would say, you know, within the 

6 

following few weeks or a month or so. 

7 

MR. KIM: Do you know if there are any 

8 

documents written by Paul Berger or Mark Kreitman that 

9 

embodies this sense of urgency that you describe in your 

10 

testimony? 

11 

MR. RIBELIN: I don't. I don't know of any. 

12 

MR. KIM: Then what happened after January and 

13 

February of 2005? Were there other instances of so- 

14 

called "road blocks" that impeded the investigation of 

15 

the Pequot matter? 

16 

MR. RIBELIN; We began moving forward, getting 

17 

e-mails, to begin to take investigative testimony. The 

18 

next — the answer is yes. There was a period that there 

19 

was a continual battle royale between us and Fried Frank 

20 

in getting them to produce e-mails, Pequot e-mails. 

21 

This went on for weeks and months. And we 

22 

finally started to get a flow of e-mails in, which was — 

23 

you know, was welcomed because we worked hard to try to 

24 

get that production. 

25 

Gary was — spent a great deal of time 
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determining — first of all, going through e-mails and . 
determining what we had of the entire universe of e-mails 
that were ultimately available, and part of that universe 
of e-mails that conceivably would be available to us at 
some point was being held back. 

And he — and part of it, I think, was based on 
claims of privilege, and maybe there were other reasons. 
But at any rate, there were a group of e-mails that he 
tried desperately to get and at a certain point, someone 
was brought on to the matter. . 

First, my impression was that the individual 
was retained by Fried Frank to oversee their procedures 
for collecting e-mail and then producing it to the staff. 
That person is Larry Storch. And my impression is, he 
had those e-mails, and Gary tried to get those e-mails 
and was unable to. 

So — and I don't have a great, you know, kind 
of exact recollection of what precisely the e-mails were 
and what all the issues were as to why he couldn't get 
access to them, but that was a period of great 
frustration, not being able to get those e-mails. He 
thought that there may be things in those e-mails that 
would be helpful to advance the investigation. 

MR. KIM; That wasn't necessarily a road block 
from within the investigative community. That was mostly 
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1 

from Fried Frank. 

2 

MR. RIBELIN: That's right. That's right. 

3 

That's exactly right. Although I think that there was a 

4 

period that he was told that he couldn't contact Larry 

5 

Storch. 

6 

MR. PODSIADLY: "He" being Gary? 

7 

MR. RIBELIN: Gary. Yeah. Right. 

8 

MR. KIM: And who told Gary that he couldn't 

9 

contact Fried Frank? 

10 

MR. RIBELIN: I believe it was Mark Kreitman. 

11 

MR. KEMERER; Did you know Larry Storch before? 

12 

MR. RIBELIN: No. 

13 

MR. KEMERER: Do you have reason to believe 

14 , 

that Mr. Kreitman knows Larry Storch? 

15 

MR. RIBELIN: My understanding is that they're 

16 

friends. 

17 , 

MR. KIM: Why do you think Gary was told to get 

18 

’ the documents? 

19 

MR. RIBELIN: I don't know. 

20 

MS. DiSANTO: In your mind, was that unusual 

21 

for the lead attorney on a case to be advised that he 

22 

could not contact the attorneys who had the e-mails that 

23 

he wanted? 

24 

MR. RIBELIN: Yes. 

25 

MS. DiSANTO: And how many years' experience 
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1 

did you have at the SEC? 

,2 

MR. RIBELIN: Eighteen. 

3 

MS. DiSANTO: Had you seen this before? 

4 

MR. RIBELIN: No. 

5 

MR. foster: Why was he told not to contact 

6 

him? - . 

7 

MR. RIBELIN: I don't know. 

8 

MR. KIM: How did you find out about it, that 

9 

Gary was not to contact outside counsel for the 

10 

documents? 

11 

MR. RIBELIN: I think Gary told me. 

12 

MR. FOSTER: Did you ever discuss it with 

13 

anyone else? 

14 

MR. RIBELIN: I don't recall any conversations ^ 

15 

with anyone else. But I do recall a couple of e-mails, 

16 

and I believe it's when he was on vacation in San Diego 

17 

in which he, Gary, brought up the issue again of getting 

18 

these e-mails. 

19 • 

MR. FOSTER: When was this vacation? 

20 

MR. RIBELIN: It must have been August of '05. 

21 

And in that back and forth, there — I think my 

22 

recollection is that there was some hope that we would 

23 

finally be able to get those e-mails, and so there was 

24 

some conversation and e-mails. And by the way, I think 

25 

that it was myself, Jim Eichner, Mark Kreitman, and Bob ^ 
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1 

Hanson, I believe, who were all copied. 

2 

MS. DiSTiNTO: Just to go backwards, so we have 

3 

a group of e-mails. Let me go backwards, if you don't 

4 

mind. Gary Aguirre was seeking numerous e-mails from 

5 

Pequot, Is that fair to say? 

6 

MR, RIBELIN: Absolutely. 

7 

MS. DiSANTO: And Pequot 's attorneys were 

8 

concerned regarding the expansive scope of the e-mails 

9 

that Gary Aguirre wanted. Is that fair to say also? 

10 

MR. RIBELIN: I think sO. Yeah. 

11 

MS, DiSANTO: Did there come a time where Mr. 

12 

Eichner said, we don't need these e-mails, it's 

13 

unnecessary? 

14 

MR. RIBELIN: I don't — I don't recall that. 

15 

MS. DiSANTO: Was Mr. Eichner included in some 

16 

of these conversations about trying to get the e-mails? 

17 

MR. RIBELIN: I think he must have been. I 

18 

think he must have been. 

19 

MS. DiSANTO: He must have been. 

20 

MR. RIBELIN: But I — but I'm not — . he must 

21 

have been . 

22 

MS. DiSANTO: But you don't recall time where 

23 

he was complaining regarding the scope of the requests 

24 

being made by Mr. Aguirre? 

25 

MR. RIBELIN: Eichner complaining about the 
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MS. DiSANTO: Oh-hllh. 

MR. RIBELIN: I don't recall. No, I don't. 

MS. DiSANTO: Anything — anything like that. 

MR. RIBELIN: No. 

MS. DiSANTO: Did you feel the scope of Mr. 
Aguirre's request to Pequot was appropriate, based on 
your 18 years of experience at the SEC?. 

MR. RIBELIN: I did. I thought, that it was 
pretty aggressive, but I thought it was appropriate. I 
have seen many, many times where, let's say, the staff is 
aggressive at the beginning, and then maybe is a little 
less aggressive as time goes on. Gary remained 
aggressive start to finish. 

MS. DiSANTO: I understand. I'm sorry. 1 just 
wanted just to understand the nature of the request, I'm 


MR. RIBELIN: It was a very large request and 
they produced voluminous e-mails. I mean, there's no — 
absolutely no question about that. He believed, I think, 
that these e-mails that were being held back under, in 
part, the claim of privilege, may have had, let's say, 
"gems" in them. 

MS. DiSANTO: Thank you. 

MR. RIBELIN: Yes. 
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MS. MIDDLETON: Were there some e-mails — 
Pequot split, right? Correct? Sometime in '01. 

MR. RIBELIN: I believe it was '01. They — 
the two guys, Dan Benton and Art Samberg, split and I 
believe Benton formed Andor Capital. 

MS. MIDDLETON: And was there an issue about 
Andor wanting to give some documents and Pequot 
objecting? Could you explain about that? 

MR. RIBELIN: Gary contacted Andor Capital, at 
least the attorney representing Benton, and it's my 
understanding that Andor, and Benton, and his attorney 
were willing to turn over certain information, part of 
which may have been from their time they were still 
together at Pequot. 

And my recollection is very vague on this, but 
that a couple of people, maybe Eichner and maybe someone 
else, notwithstanding the fact that Gary had gotten 
agreement from Andor, Benton, and their lawyer to turn it 
over, that they wanted to go slowly on it and be careful 
about how it was done. 

MS. MIDDLETON: "They" being Eichner? 

MR. RIBELIN: Yes. Yeah. I believe it was Jim 
Eichner. And I would guess, also, that Bob Hanson must 
have had some involvement. I mean, it was seldom that 
any significant step was taken without the direct 
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supervisor knowing about it and kind of, you know. 

2 

signing off on it. 

3 

MR. KIM: So, talking about some of these road 

4 

blocks, we've covered the January/February 2005 time 

5 

period. We talked about the discovery dispute with Fried 

6 

Frank and Gary's involuntary recusal from contacting 

7 

Fried Frank. 

8 

What other road blocks did you perceive in 

9 

2005, post January/February of 2005, that hampered the 

10 

investigation? 

11 

MR. RIBELIN: There was — because of this 

12 

continuing concern about getting production, adequate 

13 

production and timely production, many — there was much 

14 

back-and-forth between Mark Kreitman, along with Gary and 

15 

Bob on one hand, and Audrey Strauss and some, of her co- 

16 

counsel on the other hand, about the production process. 

17 

And there was one point that i^ had kind of hit 

18 

— we had reached a head, and there was a conference call 

19 

in which Paul Berger was involved. It was from his 

20 

office. And Gary, and Bob, and myself were there, and 

21 

Audrey on the other side, and I think Stan Sporkin was on 

22 

the line. He had been retained at some point. 

23 

MR. KEMERER; That's Judge Sporkin? 

24 

MR. RIBELIN: Judge Sporkin. Right. And 

25 

actually, Berger, who led the conversation, took a 
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fairly, I thought, assertive tone with the other side, 
which surprised me, because he was a bit of a source of 
this, in my estimation, some of the dampening of the 
enthusiasm of staff to move forward. 

So, he took kind of fairly an assertive tone 
and kind of extracted certain agreements, oral 
agreements, out of the other side. And one — and this - 
sticks out in my mind — was when we have a witness who is 
going to show up for testimony on a. particular date, we 
don't want to be getting documents responsive to the 
subpoena the day before or the day of. Okay. We just 
don't want that. The usual game — we don't want you to 
play the usual game . And they agreed to that . 

Notwithstanding that, they, of course, 
continued, to deliver documents on the day of, days after, 
and weeks after testimony. So there was one point after 
that where there was another meeting in Berger's office.. 

I think it was just the group of us. 

And there was this continuing frustration, that 
they were dragging their heels and, in part, doing what I 
guess defense counsel does. But — and he seemed to back 
away. He seemed to back away from the assertive — 

MR. FOSTER: "He," who? 

MR. RIBELIN; Berger. I'm sorry. From the 
assertive tone he had taken in that conference call with 
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1 

Audrey and Judge Spdrkin. . 

2 

MS. MIDDLETON; Did Berger back away from that 

3 

and — 

4 

MR. RIBELIN: Well, I mean, I think I may have 

5 

even said, "Paul, you got them to agree to, as an 

6 

example-, give us the documents before we take the 

7 

witness' testimony and not doing" — and he — you know. 

8 

he seemed disinterested in the .fact that they were 

9 

backsliding on the oral agreements they had made. That 

10 

was one example. I'm sure there were a few other things. 

11 

but that's what sticks out. 

12 

MR. FOSTER: What changed? 

13 

MR. RIBELIN: I don't know. 

14 

MS. DiSANTO: Excuse me one second. I just 

15 

want to go back one step here. You mentioned that Gary 

16 

was very insistent regarding a particular set of e-mails 

17 

that he thought might kind of hold the key to -this pase. 

18 

Did SEC ever get them? 

19 

MR. RIBELIN: I don't know. 

20 

MS. DiSANTO: But do you recall? Would you 

21 

know if they had gotten them while Gary Aguirre was still 

22 

there at the SEC? Would you have known? 

23 

MR. RIBELIN: Yes. 

24 

MS. DiSANTO: So to the best of your knowledge. 

25 

at this point in time SEC might not have that. 
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MR. RIBELIN: Well, when he was there, so far 
as I know — 

MS. DiSANTO; You never got them. 

MR. RIBELIN: We had never got them. 

MS. DiSANTO: Okay. 

MR. RIBELIN: And whether or not they have been 
gotten since, I don't know. 

MS. DiSANTO: You don't know. Okay. Thank 


you . 

MR. KIM: So when Berger softened his position 
on his demand for documents and witnesses and his 
extraction of oral commitments, when that happened, was 
that in the spring of 2005? Did that happen close in 
time to the summer? 

MR. RIBELIN: Yes . I would guess probably 
March or so. March or April. . 

MR. KIM: Do you know if there were any 
documents of e-mails contemporaneous with the softening 
of his position which would memorialize some of the 
concerns of these impediments, if you will, or lack of 
enthusiasm from Mr. Berger? 

MR. RIBELIN: I don't know. I don't recall 
seeing any. 

MR. KIM: So in addition to the softening of 
this position by Mr. Berger, what other instances can you 
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explain and tell us where these road blocks were erected? 

2 

MR. RIBELIN; Well, I guess — let's see. I 

3 

guess We get to the question about Mack. 

4 

MR. KIM: Okay, 

5 

Can you elaborate on that? 

6 

MR. KEMERER: Would you feel more comfortable 

7 

if we asked the people from the SEC to leave, or — 

8 

MR. RIBELIN: I mean, how do you — I don't — 

.9 

how do you, guys feel about — 

10 

MR. ABRAHAM: I didn't hear the question. 

11 

MR. FOSTER: The substantive question or the 

12 ■ 

question about — 

13 

MR. RIBELIN: They were just asking if I would 

14 ^ 

feel better if you guys left. I don't — 

15 

MS. COBB: We are totally — that's your call 

16 

totally. We're happy to abide by whatever you — 

17 

MR. RIBELIN: Why don't you stay, at least for 

18 

now? 

19 

MR. PODSIADLY: Actually, before you get to 

20 

Mack, one thing I wanted to lead up on that, real quick. 

21 

is — I think it will lead us to Mack, and that's why I 

22 

was going to jump in, if you all don't mind. Do you know 

23 

the name "Eric Denalo"? 

24 

MR. RIBELIN: Yes. 

25 

MR. PODSIADLY; And Randy Bell? 
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1 

MR. RIBELIN: Yes. 

2 

MR. PODSIADLY: I guess, do you ever recall any 

3 

time — when do you recall the first time you heard his 

4 

name? - 

5 

MR. RIBELIN: I've known Eric, not well, but 

6 

known of him for a number of years, going back to the 

7 

mid- '90s. We did a case — the SEC did a case of stock 

8 

manipulation by a boiler room, A.R. Barron, in New York 

9 

and we felt that it was egregious, and we wanted criminal 

10 

involvement. 

11 ) 

The U.S. Attorney's Office in the Southern 

12 

District didn't pursue it, we did a proffer to, and then 

13 

we took the case to John Mosco in Manhattan, and Denalo 

14 

was one of his litigators. 

15 

MR. PODSIADLY: So Denalo was a U.S. Attorney? 

16 

MR. RIBELIN: He was a Deputy District Attorney 

17 

in Manhattan. 

18 

MR. PODSIADLY: District Attorney. 

19 

MR. RIBELIN: And he, Mosco, and others took 

20 

the case and got 12 plea deals, and one guy went to 

21 

trial. And he was the lead litigator on that, , and they 

22 

convicted him. So I knew him from back then. And then 

23 

he joined Morgan Stanley. And in this period of January 

24 

on, we had conversations with Denalo. 

25 

He was at Morgan Stanley, I think, in their 
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Regulatory Affairs Division. He handled compliance 

2 

issues and the like. And Pequot used Morgan Stanley as 

3 

one of their prime brokers, so we were seeking to get 

4 

information from Morgan Stanley about Pequot accounts and 

5 

had conversations with Eric. 

6. 

MR. PODSIADLY: Okay, 

' 7 

MR. RIBELIN: And then it's, I guess, up to the 

8 

. Mack issue that I know about, and that was in June of 

9 

'05. Mack announced that — and Pequot announced that he 

10 

was going to become chairman of Pequot, and soon 

11 

thereafter there was speculation that he might go back to 

12 

Morgan Stanley, And it was at or about that time that a 

13 

decision was made as to whether or not we take the 

14 

testimony of John Mack. 

15 

' Some evidence had been gathered that he was one 

16 

— he was a potential tipper in possible insider trading 

17 

by Pequot in which they bought Heller and sold short GB 

18 

ahead of a. merger in late 2001. A decision was made, at 

19 

some point at or about the time that he had joined Pequot 

20 

and was about to go to Morgan Stanley that his testimony 

21 

would not be taken. That was sometime in late June of 

22 

2005. 

23 

MR. KIM: How as that decision made? Who made 

24 

it, the circumstances — on that particular point, not to 

25 

take John Mack's testimony? 
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MR. RIBELIN: Who ultimately made it, I don't 
know. My understanding is that Paul Berger said, that his 
testimony was not going to be taken, but he never told me 
that himself. 

MR. KIM: So how did you find out that Paul 
Berger said that Mack's testimony would not be taken? 

MR, RIBELIN: I think Gary told me. It was — 

I have a vague recollection of him mentioning that. we 're 
not going to take his testimony, something to the effect 
that he's connected, and my — I'm vague on it because it 
was kind of a whirlwind at that time, you know. We were, 
you know, trying to figure out what to do next and how to 
move forward. 

Soon after that, I had a conversation — this I 
have a decent recollection about — with Bob Hanson, and he 
said something similar to that, that he — that Mack has 
connections, or he has stature, or something to that 
effect, and that because of that. We — that, you know, 
we have to be careful about taking his testimony. 

And he talked about — and this really sticks in 
my mind — that at some point earlier, a year or two 
earlier, there was a prominent individual, and I think 
that person, he mentioned, was either Bill Gates or 
Warren Buffett, whose testimony had been taken by the 
SEC, and somehow the press found out about it. 
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Aad as I said to Bob — I mean, I chuckled and 
I think I said something like, "Well., if that's a 
concern, why don't we just call him up on the. telephone, 
you know. So, you know, that way the press won't find 
out about it, you know, if he's coming in and out of the 
SEC building." 

MS. MIDDLETON: Call. Mack up? 

MR. RIBELIN: Yeah. And he didn't respond. 

So, I mean, I thought that that was maybe something that 
would be dokble, but would allay his concern and any 
other concerns that someone else may have that it would 
be found out that he had testified to the SEC. Of 
course, people with prominence testify -all the time. 

MS. MIDDLETON: At any time were you told later 
that there were other reasons for not taking Mack's 
testimony as opposed to — 

MR. RIBELIN: Kreitman said, sometime in this 
period after it had come down that we weren't going to 
take his testimony, something about, "Well, we have to 
determine whether or not Mack is over the wall." 

And — which is in reference to the so-called 
Chinese wall that is supposed to exist between the 
investment banking division of an investment bank and 
trading division, such that any material, non-public 
information can't get into the hands of the traders, you 
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know, such that they'd be able to take advantage of it. 

And I had the conversation with Mark about this 
and I said, "Well, Mark, that's a moot point," because 
at the time, Mr. Mack was not, so far as I know, employed 
at an investment bank. He had left Morgan Stanley in 
early 2001. He joined C.S. First Boston in late 2001. 

The trading in question was in July, 2001. 

Actually, I think he did join C.S. First Boston 
soon after the Pequot trading question in Heller, but 
Gary's theory was that — I believe, that he might have 
had access to the information when he was interviewing 
with C.S. First Boston. 

But notwithstanding that, he was not officially 
employed at C.S. First Boston, so the issue of whether or 
not he was over the wall was moot. I mean, he would have 
had to have been employed at one of the two places for 
that to even be relevant. 

MR. FOSTER: This conversation occurred after 
you heard the previous — - this occurs later in time than 
the earlier conversations you talked about regarding his 
stature or his prominence? 

MR. RIBELIN: This occurred after. This would 
have occurred after. I mean, this would have been on the 
heels of finding out we're not going to take his 
testimony, and it would have been at or about the time 
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1 

that Hanson made his comment, well, we don't — we have 

2 

to be careful of his connections, his stature, his 

3 

prominence, whatever he said, that if he's found out — 

4 

if it's found' out that he's testifying, we pon't want to 

5 

happen what happened to either Mr. Buffett or Mr. Gates. 

6 

It was right around that time. 

7 

MR. FOSTER:- Had you ever heard -- prior to 

8 

hearing the reference to being careful because of his 

9 

stature or prominence, {Irior to that,,, had you ever heard 

10 

-anyone else talk about the need to establish whether he 

11 

had gone "over the wall"? 

12 

MR. RIBELIN: No. No. 

13 

MS. MIDDLETON: In any other Case that you've 

14 

worked on in the many years, have there been this kind, of 

15 

— where you have — before we can ever question them? 

16 

MR. RIBELIN: I will say that in the — when he 

17 

focus is on a potential tipper — let me back up. How 

18 

shall I say this? -What normally happens when we get a 

19 

referral, we get a chronology 'of everyone involved in 

20 

putting together — the investment bankers on both sides. 

21 

the lawyers on both sides, the accountants, the PR firms. 

22 

et cetera, et cetera, and in those chronologies, we 

23 

usually get multiple chronologies, potentially one from 

24 

each of the individual entities involved, names of 

25 

individuals who knew material information, the dates they 
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knew them, and kind of a chronology, a written chronology 
of how the negotiations unfolded, when people knew what, 
and when . 

So then that list of people would certainly be 
a list of people who we would absolutely know had the 
information, and if we could in any way connect any of 
those people up with someone who's traded, then that 
would he the reason, obviously, to go to them. This was 
different because Mr. Mack was not employed at the time. 

So I think it was Gary's thought that, based on 
the fact that he had been at Morgan Stanley and then went 
to C.S. First Boston, I think he thought — I think he 
had got evidence--! 'm not sure of this — that he was in 
negotiations with C.S. First Boston at the tim'e of 
Pequot's trading, that maybe he had access to it that 
way. 

MS. MIDDLETON; Were you aware, from the 
investigation or from Gary/ that Mr. Mack had had 
meetings with the CFO of First Boston? 

MR. RIBELIN: I believe that's right. I recall 

that. 

MS. MIDDLETON: Was that something Gary told 
you or that you actually knew about from e-mails or other 
information? 

MR. RIBELIN; I think Gary would have told me. 
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I don't think I — I can't — 

MS. MIDDLETON: Do you know the name of that 
person, the CFO at First Boston at the time? 

MR. RIBELIN: I don't. 

MR. KIM: When you had this conversation with 
Bob Hanson where you talked about stature, conftection, 
and Bill Gates, was this in Hanson's office? 

MR. RIBELIN: I don't know. I don't know where 

it was. 

MR. KIM: Do you remember if there was anyone 
else around? 

MR. RIBELIN: I don't think so. I think that 
it may have been in the hallway on his floor. And I 
don't remember how it exactly unfolded, but my guess is 
that I confronted him. I mean, it makes sense to me that 
I — you know, I heard we're not going to do it and I 
wanted to find out why, and 1 asked him why. That was 
his story. That's what he told me. 

MR. KIM: And it was your understanding at the 
time that — and you say "we", the SEC, would not take 
John Mack's investigation, period, or would they take his 
testimony at some later time? 

MR. RIBELIN: It was not my understanding that 
his testimony would not be taken, period, ever, end of 
story. , The main reason for that is, there were efforts 
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after the decision came down that his testimony was not 
going to be taken, and part of it has to do with his 
over-the-wall concept — you know, Kreitman was talking 
about, well, we have to establish that he was over the 
wall. 

Now, I said, "Mark, it's a moot point. I mean, 
this is chasing up a blind alley, you know." He wasn't 
at either place, so let's not even talk about that. It's 
not going to be constructive. But notwithstanding that, 
he was wanting to try to establish certain things that I 
suppose, in his mind, would bolster a decision to take 
his testimony. 

MS. MIDDLETON: Do you know whether Gary was — 
Mr. Mack met with during this issue? 

MR. RIBELIN: I do know he was getting — 
trying to get information from — either from C.S. First 
Boston — I believe it was from C.S. First Boston, e- 
mails between Mack and flirt Samberg back in the 2001 
period when he was still at C.S. First Boston. I'm 
sorry, Morgan Stanley. You asked about C.S. First 
Boston. Okay. 

I was talking about Morgan Stanley. C.S. First 
Boston. I think he was trying to determine what was 
going on, what the negotiations were. I think, you know, 
he might have gotten the CFO contact based on that 
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1 

effort. 

2 

MS. MIDDLETON: Was there a subpoena, as far as 

3 

you know, or e-mails that you already had, interviews of 

.4 

witnesses? 

5 

MR, RIBELIN: I don't know. I don't know If he 

6 

subpoenaed C.S. First Boston. 

7 

MS. DiSANTO: You mentioned earlier that Gary 

8 

had developed some evidence suggesting that Mack was the 

9 

possible tipper. Did he share that evidence with you. 

10 

what led him to that conclusion? 

11 

MR. RIBELIN; Well, he did, both orally and 

12 

their e-mails. 

13 

MS. DiSANTO: Uh-huh. 

14 

MR. RIBELIN: And' — yes, he did. 

15 

MS. DiSANTO: Did you agree? Did you agree 

16 

that this evidence, just based on your 18 years' 

17 

experience at the SEC, would lead one reasonably to 

18 

. believe that you should take Mr. Mack's testimony? 

19 

MR. RIBELIN: Yes. 

20 

MS. DiSANTO: Did anyone else agree with you 

21 

and Mr. Aguirre,, that that was the natural course of 

22 

events? 

23 

MR. RIBELIN: I think Joe Celia did. 

24 

MS. DiSANTO: Joe Celia agreed? 

25 

MR. RIBELIN: I believe he did. 
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1 

MS. DiSANTO: Okay. 

2 

And why do you believe that? 

3 

MR. RIBELIN: I think we talked about it. I 

4 

think the information was shared with Joe, and Joe 

5 

thought, well, you know — it seems like — 

6 

MS. DiSANTO; That's the natural step. 

7 

MR. RIBELIN: It seems like, you know, there's 

8 

enough here , to either subpoena him or talk to him over 

9 

the phone. I mean, I suggested to Hanson, I mean, if 

10 

your concern is — let's talk to him over the phone. 

11 

MS . DiSANTO': Uh-huh . 

12 

MR. RIBELIN: And I think at one point, Gary 

13 

was — Gary. may have even said the same thing, let's just 

14 

call him up and ask him — 

15 

MS. DiSANTO: Ask him the question. 

16 

MR. RIBELIN: "Did you have information?" Now 

17 

— 

IB 

MS. DiSANTO: , Do you know if Mr. Berger — or 

19 

did Mr. Berger — was he aware of the evidence that had - 

20 

- that had been accumulated to lead one naturally to Mr. 

21 

Mack, or no? 

22 

MR. RIBELIN: I don't know. I assume that he 

23 

did. . 

24 

MS. DiSANTO: You assume that he did. 

25 

How about Mr. Hanson? 
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1 

MR. RIBELIN: I think so. 

2 

MS. DiSANTO: Do you know whether or not Mr. 

3 

Hanson believed that was the next reasonable step, or did 

4 

anything ever happen that would lead you to believe that 

5 

he also believed that at some time? 

6 ■ 

MR. RIBELIN: I don't know. I mean — I don't 

7 

know. 

8 

MS. DiSTUJTO: How about Mr. Kreitman? 

9 

MR. RIBELIN: He had the information that Gary 

10 

had and shared with me. 

11 

MS. DiSANTO: Uh-huh. . 

12 

MR. RIBELIN: I mean, Gary had shared it, I- 

13 

think, with everyone. I mean, there was a very detailed. 

14 

e-mail about what the connections are, possible 

15 

connections. I mean, the only thing I can — the only 

16 

thing I will say, is maybe reasonable minds could have 

17 

disagreed, do we take him right now or do we get a few 

18 

more things before we take him. 

19 

MS. DiSANTO: Uh-huh. 

20 

MR. RIBELIN: You know, phone records. 

21 

■ et cetera. 

22 

MS. DiSANTO: Right. 

23 

MR. RIBELIN: But, I mean, it seemed to come 

24 

down as fait accompli, we're not going- to take his 

25 

testimony. But then it was after that, then I started to 
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1 

hear, well, you know, we've got to establish he's over 

2 

the wall. So, Kreitman seemed to open the door to the 

3 

possibility that maybe we'll still do it. 

4 

MS. 'DiSANTO: But actually it was, Kreitman 

5 

opened the door, but he opened the door to an 

6 

impossibility. 

7 

MR. RIBELIN: Well, if he.— 

8 

MS. DiSANTO: It's like opening the door to — 

9 

MR. RIBELIN: If he had continued on that line 

10 

of thinking — 

11 

MS. DiSANTO; Right. 

12 

MR. RIBELIN: — and I tried to disabuse him of 

13 

it, which he seemed not to be willing to do," then that — 

14 

it would have been. Yes. Right. That's right. 

15 

MS. DiSANTO: Okay. 

16 

MR. RIBELIN: And I didn't know if he was just. 

17 

like, confused or, you know -- I mean, what worry was 

18 

. going with it. But — 

19 

MS. DiSANTO: Thank you. 

20 

MR. RIBELIN; Yeah. 

21 

MR. KIM: How long of a period of time after 

22 

Bob Hanson put the kibosh on pursuing Mack — how long 

23 

was it after which Kreitman used this "opening the door" 

24 

metaphor as justification out there? 

25 

MR. RIBELIN: This was very close in time, I 
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think, within a few days or a week ^ — or a couple of 
weeks, maybe. 

MS, MIDDLETON: Are you aware of a meeting or a 
phone call between Mary Jo White and Linda Thomsen about 
Pequot? 

MR. RIBELIN: Gary mentioned that such a — in 
terms of a phone call, I don't know. Gary told me that 
subpoenaed documents from John Mack — e-mails, I believe — 
arrived in the office of Linda Thomsen. 

MS. MIDDLETON: DocruMents that Gary had 
subpoenaed? 

MR. RIBELIN: Yes. 

MS. MIDDLETON: Did he tell you anything more, 
or did you come to learn anything more from, others about 
that? 

MR. RIBELIN: He — I think he was nonplussed 
that she got the documents and he didn't get the 
documents from her. And then he — I think he went down 
and got the documents. 

MR. FOSTER: When you say "he didn't get the 
documents from her" — 

MR., RIBELIN: I'm sorry. Gary got the 
documents from Linda Thomsen, the e-mails that had been 
produced by — 

MR. FOSTER: And he was upset that he hadn't 
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gotten them directly from Mary Jo White? 

MR. RIBELIN: Yeah. I mean — yeah. I don’t 
know. Maybe upset is a strong word. I think He was — 
he didn't quite know what it meant. I mean, in other 
words, why he didn't get the documents since had signed 
the subpoena. 


MR. FOSTER; In your experience at the SEC, is 
that unusual? 

MR. RIBELIN: My experience is,, usually the 
person sending the subpoena receives the documents, not 
someone else. 


MR. FOSTER; So you would say it was abnormal? 

MR. RIBELIN: It was — whether it's ever 
happened before, I don't know. But it was — it's 
unusual in my experience. 

MR. FOSTER: You've never — you know of no 
other time when something like that happened, where the 
documents were delivered directly to the head of the 
Division of Enforcement? 

MR. RIBELIN: I don't recall any other time 
that that happened. 

MS. DiSANTO: What do you think that meant, Mr. 
Ribelin? If you were sitting in Gary Aguirre's position, 
what do you think it meant when he signed the subpoena, 
he had been getting documents in the past directly in 
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1 

response to his subpoenas, and now the documents are 

2 

being delivered to the head of the Enforcement Division? 

3 

What would it mean if it happened to you? 

4 

MR. RIBELIN: Well, I'll tell you — can I tell 

5 - 

you what I would do if it happened to me? 

6 

MS. DiSANTO: TJh-huh. 

7 

MR. RIBELIN: If it happened to me, I would. 

8 

first qf all, call the person who sent the subpoena 

9 

documents and ask why they weren't sent to me. Then. the 

10 

person who received the documents, I would go and ask. 

11 

"Do you know why you received them and I didn't receive 

12 

them? " 

13 

MS. DiSANTO: Do you have a point of view as to 

14 

why Mary Jo White would send the documents directly to 

15 

Linda Thomsen? 

16 

MR. RIBELIN: I don't know. 

17 

MS. DiSANTO: Okay. Fair enough. 

18 

MR. FOSTER: Were you aware of Mary Jo White 

19. 

ever being the one to produce documents before? Not to 

20 

Linda Thomsen, but to lower level staff. 

21 

MR. RIBELIN: In this investigation, or — 

22 

MR. FOSTER: Had she been involved in — yes. 

23 

Had she been involved in document production in this 

24 

investigation? 

25 

MR. RIBELIN: Gary subpoenaed documents, e- 
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1 

mails, primarily, from Morgain Stanley. He had gotten 

2 

some e-mails. Those were the e-mails, as I understand 

3 

it, that showed up in Linda Thomsen's office. And those 

4 

e-mails were, shall we say, fairly innocuous. There were 

5 

no smoking guns. 

6 

MR. FOSTER; You mean, the e-mails that were 

7 

delivered from Linda Thomsen's office to Gary Aguirre? 

8 

MR. RIBELIN: Right. Correct. Then there were 

9 

other e-mails that were under subpoena from Morgan 

10 

Stanley. I mean, I think that Mack went back to Morgan 

11 

Stanley. Gary Lynch, who had been the GC at C.S. First 

12 

Boston went back to Morgan Stanley or became CG at Morgan 

13- 

Stanley. 

14 

I know there was a conversation or two between 

15 

Lynch and Gary. Other e-mails that had b^en subpoenaed, 

16 

I don't think Gary ever got, from either Morgan Stanley, 

17 

Mary Jo White, or whoever at that point was responding to 

18 

subpoenas . 

19 

MS. MIDDLETON: Do you — 

20 

MR. FOSTER: I'm sorry. Just one more thing. 

21 

Do you have any basis to believe — do you have any 

22 

reason to believe or suspect that the entire production 

23 - 

of e-mails that was provided to Linda Thomsen was not 

24 

provided to Gary Aguirre? 

25 

MR. RIBELIN: My impression — I can only give 
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1 

you my impression — is that a subset of the e-mails were 

2 

provided to Linda Thomsen from Mary Jo White. Gary went 

3 

down to her office, picked those e-mails up. They were 

4 

fairly innocuous. And that the rest of the e-mails that 

5 

were under subpoena were never received by Gary. That's 

6 

my impression. 

7 

MR. FOSTER: But yoii don't know whether they 

8 

were received by Linda Thomsen? 

9 

MR. RIBELIN: I don't know. Yeah. I don't 

10 

know one way or the other. 

11 

MS. MIDDLETON: You mentioned Gary Lynch. Was 

12 

he in charge of the document production at C.S. First 

13 

Boston before he went to Morgan Stanley? 

14 

MR. RIBELIN: I don't know. 

15 

MS. MIDDLETON: Do you know who was involved in 

16 

the- C.S. First Boston document production? 

17 

MR, RIBELIN: I don't know and I’m not — and. 

18 

I'm assuming that there were documents produced by C.S. 

19 

First Boston. I'm assuming that Gary had subpoenaed C.S. 

20 

First Boston as it related to, at the very least, Mr. 

21 

Mack's conversations with C.S. First Boston about joining 

22 

him. But I don't know for a fact that he did that, that 

23 

he subpoenaed C.S. First Boston. 

24 

MS. MIDDLETON: Was there a point in July — 

25 

maybe it was June — that Gary Aguirre resigned or said he 


LISA DENNIS COURT REPORTING 
410-729-0401 



1134 



53 

1 

wanted to resign? 

2 

MR. RIBELIN: There were a couple of points. 

3 

yes, that he was frustrated and was ready to leave. But 

4 

there was, at some point — I'm trying to think — in June or 

5 

July where he, I guess, kind of threw up his arms in 

6 

frustration and said he was going to resign. 

7 

MS. MIDDLETON: Do you know what triggered 

8 

that? 

9 

MR. RIBELIN: I think it was a general 

10 

frustration, a feeling that he couldn't investigate. 

11 

aggressively, the case. 

12 

MS. MIDDLETON: Did he continue to work on the 

13 

case after that point? 

14 

MR. RIBELIN: I think he gave, it — he gave a 

15 

long notice. And there was one other time earlier in the 

16 

process where. he was frustrated and was going to leave, 

17 

and told Kreitman that, and Kreitman asked him not to. 

18 

MS. DISANTO: Do you recall when that was, the 

19 

time frame? 

20 

MR. RIBELIN: I'm thinking February or so, give 

21 

or take. 

22 

MS. DiSANTO: A month? 

23 

MR. RIBELIN: A month, two months. I don't 

24 

know. It was kind of — I'm thinking February, because 

25 

that was kind of the very frustrating period where, you 
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54 

know, we were under some pressure to figure out this 

2 

massive case very quickly, like, at world-class speed. 

3 

kind of a quick investigation that's never been done that 

4 ' 

quickly. So he was — he was incredibly frustrated and 

5 

he was ready to — he threw up his arms, and Mark 

6 

persuaded him to stay. 

7 

MS. MIDDLETON; Did you feel that Mr. Aguirre 

8 

was disorganized in his approach to this case? 

9 

MR. RIBELIN: Disorganized? 

10 

MS. MIDDLETON: Disorganized. 

11 

MR. RIBELIN: Absolutely not. 

12 

MS. DiSANTO; Did you feel he was a good 

13 

writer? 

14 

MR. RIBELIN: Yes. 

15 

MS. DiSANTO: Did he keep individuals informed 

16 

of what he was going? 

17 

MR. RIBELIN: Yes. 

18 

MS. DiSANTO: Did he keep individuals informed 

19 

about his thinking? 

20 

MR. RIBELIN: Yes. 

21 

MS. DiSANTO; Did he — so he was not an 

22 

individual who would surprise people. 

23 

MR. RIBELIN: No. 

24 

MS. DiSANTO: So he kept everyone fully 

25 

advised. 
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MR. RIBELIN: I — I think so. Yeah. I mean, 
he was frequently talking to Mark and talking to Bob and 
sending e-mails, and talking to me and sending e-mails. 
So, my — I believe that he was keeping people fully 
informed. 

MS. DiSANTO: Had Mr. Berger or Mr. Kreitman 
ever expressed to you that he was a bad employee? 

MR. RIBELIN; Well, after he was fired, yes. 

MS. DiSANTO: Prior to his being fired. 

MR. RIBELIN: Oh. Prior to his being fired? 
There was a comment or two made by Mark. Mark did, at 
one point, say — I believe it was Mark who said, you 
know, Gary — this, by the way, runs contrary to what I 
thought was going on or what my answers just were. 

He's like, "I'm out of the loop. I don't know 
what's going on." But, you know, my impression is, he 
was — Gary was sending e-mails and talking to him all 
the time. And, you know, Mark, every now and then, would 
just — he might, on his own — 

MS. DiSANTO: Did Mr. Eichner ever express to 
you concerns that he thought Gary didn't know what he was 
doing? 

MR. RIBELIN: No. 

Could I take a quick break? Just one minute. 
I'll be right back. 
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(Whereupon, at 4:00 p.m. the interview went off 
the record and was resumed back on the record at 4:05 
p.m.) 

MR. KIM: Just to address some of the issues 
with Mr. Aguirre's ability, his competence, his skills, 
do you know if there were ever any concerns regarding Mr. 
Aguirre's issuance of subpoenas that. were allegedly 
violative, violates privacy laws or Commission 
procedures? 

MR. RIBELIN: I learned of a concern about that 
after he was fired from Mark Kreitman. 

MR. KIM: And can you explain the circumstances 
of the subpoenas? 

MR. RIBELIN: After he was fired, Mark asked me 
to come down to his office. I think it was within a week 
or so after he was fired. And, of course, he knew that 
Gary and I had worked closely together and become 
friends. 

And he.- started it off by saying, "Gary and you 
have done, you know, tremendous work on getting 
information together on this case." And then he talked 
about why he was fired. 

And one reason he gave, was' that he was — he 
was never clear when — he was never clear whether or not 
Gary was going to be there or not, because he had a 

LISA DENNIS COURT REPORTING 
410-729-0401 . 



1138 


1 

57 

couple of times that said he was going to leave, he was 

2 

going to resign. So he said, based on that, he had to 

3 

staff the case up, put an additional person on the case. 

4 

Well, we had actually, just as an aside, asked 

5 

Mark to put an additional person on the case months 

6 

before because it had gone from just an insider trading 

7 

case — multiple possible insider trading cases to 

8 

manipulation. That's when Eichner was put on the case. 

9 

And then he also said, "And Gary sent out a 

10 

subpoena that shouldn't have been sent out," and I fhink 

11 

it was a subpoena to an Internet service provider, I 

12 

think, that might — that violated some — might have 

13 

violated confidentiality, or something. It was unclear. 

14 

It was unclear what exactly he was talking 

15 

about, and that that could have subjected the Commission 

16 

to problems, litigation, or whatever. So he gave those 

17 

two reasons as to why he was fired. 

18 

MR. FOSTER: On the concern about staffing the 

19 

case. 

20 

MR. RIBELIN: Yes? 

21 

MR. FOSTER: Was there ever a time when — you 

22 

said there were a couple of occasions when Gary said that 

23 

he was going to resign. When he did that, did he work 

24 

less on the case? Did his hours drop off? I mean, to 

25 

your knowledge? 
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MR. RIBELIN: Well, the first time, he — I 
mean, he was kind of almost immediately brought back by 
Mark, if I recall. In other words, he told Mark and Mark 
dissuaded him from doing it. 

And then the second time when he said he was — 
when he gave — I think it was a very long notification, 
several weeks or a month or something, I don't think — I 
don't think the time he dedicated ever dropped off. I 
mean, it seemed like it was consistently — he was going 
forward at 110 percent, 

MR. FOSTER: How much time, from your 
observations, did he devote to the case? 

MR. RIBELIN: There were several weeks that he 
was spending 60 hours, 65 hours, coming in early, staying 
late, working at home. 

MR. FOSTER: Was that — I mean, I, know you 
weren't his supervisor, but did that appear to you to be 
productive time? 

MR. RIBELIN: Absolutely. He was always — he 
seemed to be always very productive, very focused. 

MR. FOSTER: Did anyone else on the Pequot team 
work those kinds of hours? 

MR. RIBELIN: No, not even close. Including 

myself. 

MR. KIM: When it came to the subpoena that was 
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sent to the ISP, do you know if that subpoena was 
retracted? 

MR. RIBELIN: I think it was. My impression 
was that there was no — kind of, no harm, no foul. 

MR. KIM; But this was the first time you were 
hearing about it, after Mr. Aguirre's termination, in 
Mark Kreitman's office? 

MR. RIBELIN; First time. Yes. 

MR. FOSTER; In the last question he said 
"retracted by the SEC." What was your understanding — 
what does that mean? 

MR. RIBELIN; I think that it was — I think 
that it was sent by mistake, and then the fact that it 
had been sent by mistake was caught. And I don't know 
the details, but once it was caught, then I think the ISP 
was called up and said, ignore it, disregard it. 

MR. FOSTER; Okay. 

So we're not talking about some official action 
of the Commission that was required to withdraw this 
subpoena . 

MR. RIBELIN; I don't think SO. Right. I 
don't think so. 

MS. MIDDLETON; Was there anything other than 
that with the subpoenas — 

MR. RIBELIN; No. I mean, no. I didn't see — 
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1 

I didn't look at probably most of the subpoenas before 

2 

they went out. Those that I did see seemed to be 

3 

standard-stock subpoenas. 

4 

MS. MIDDLETON: And was anyone keeping track of 

5 . 

which ones were being responded to and which weren't? 

6 

MR. RIBELIN: I assume Gary was keeping track 

7 

of all that. And I'm also aware that he — I think he 

8 ■ 

had to run the subpoenas by Bob Hanson before they werb 

9 

sent out. 

10 

MR. FOSTER; He had to because he was 

11 

instructed to or because — 

12 

MR. RIBELIN: Yeah. That's not — I mean, yes, 

13 

because he was instructed to. 

14 

MR. FOSTER; Technically, under the Order of 

15 

Investigation from the Commission, he could send them out 

16 

on his own? He had the authority to sign? 

17 

MR. RIBELIN: Right. I believe so. But — 

18 

MR. FOSTER: But he ran them by his supervisor 

19 

anyway? 

20 

MR. RIBELIN: Yeah. Well, he — there was one 

21 

point that I think he was not running them by the 

22 

supervisor, and then another point where Hanson and/ or 

23 

Kreitman asked him to run the subpoenas by Hanson before 

24 

sending them out, and then he did that from there on out. 

25 

MR. PODSIADLY: Just backing up a little bit, I 
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started earlier asking about Eric Denalo. Are you 
familiar with, or privy to, a phone call that occurred 
between Eric Denalo and Mark Kreitman? I know there were 
some others .in the room. Do you recall that? 

MR. RIBELIN: This was — yeah. This was right 
at the time, or just before the time, the decision was 
made not to take Mack's testimony. And Denalo was 
calling. It was in Kreitman' s office on speakerphone. 

I don't — I was there, Gary was there. I 
don't think anyone else was there. I don't know that I 
was in there when the call was initiated, but — so they 
were on the speakerphone. 

Two things kind of stand out. One, is that 
Denalo was very complimentary to Mark of the 
professionalism that Gary and I had in dealing with 
Morgan Stanley and Eric. 

And then there was a conversation, and it was 
in the air, I think, at the time, speculation, xramor, 
that Mack was considering going back to Morgan Stanley. 
And it was my impression that — it was more than an 
impression. I mean, it seemed like Eric was trying to 
figure out where we were going to go with Mack. 

MR. FOSTER: Did Denalo bring up the fact that 
Mr. Mack was being considered to be the head of Morgan 
Stanley? 
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1 

(Whereupon, the documents referred to 

2 

as Exhibit 6 were marked for 

3 

identification.) 

4 

MR. FOSTER: Those are some notes from Mark 

5 

Kreitman regarding a call. I don't know if this is 

6 

necessarily the call you were on, but it's another one 

7 

that's similar. The second line of the first main 

8 

paragraph, I'd direct your attention to. 

9 

Based on your read of it, what does the "ED" in 

10 

the margin mean? 

11 

MR. RIBELIN: Eric Denalo, probably. 

12 

MR. FOSTER: Okay. 

13 

MR. RIBELIN: This is Kreitman? 

14 

MR. FOSTER: We don't know. Do you recognize 

15 

the handwriting? 

16 

MR. RIBELIN; No. ' It's not mine. "Urgent 

17 

message, Bob and Gary. ED obviously read paper. ■ If Mack 

18 

be considered — don't want to — " 

19 

HR. KEMERER: Is that more detail than you 

20 

remember from the call you heard? 

21 

MR. RIBELIN: Oh, absolutely. Yeah. 

22 

MR. KEMERER: So it might be a follow-up call. 

23 

MR. RIBELIN; Might be a follow-up call, or it 

24 

could.be in the call and I just — 

25 

MR. FOSTER: Before you came in? 
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MR. RIBELIN: Yeah. Right. Exactly. I mean, 

I don't — before — just you asking me about it now, the 
only thing I remember was — the thing that really stuck 
out was that we'd acted professionally, which we try to 
do all the time. Although there was one point that 
Denalo got nervous about something, a request we had 
made, and he sometimes — 

MR. FOSTER: Not during that call, but 
previously? 

MR. RIBELIN: No, no, no. It was another call. 
It was, like, late on a Friday afternoon and he was very 
theatrical. So it was — we all kind of chuckled about 
it later. But this may have been the call. But I 
remembered the comment. And then my sense was that he 
was trying to figure out where we were going to go, were 
we going to take his testimony, are we looking at him or 
not. It was fairly brief. 

MR. FOSTER: Did he — 

MR. RIBELIN: I recall it being 10, 15 minutes, 
and then I left. 

MR. FOSTER: Did he get an answer during the 

call? 

MR. RIBELIN: I don't think so, no. You mean, 
as to whether or not we were going to take his testimony, 
or — 



LISA DENNIS COURT REPORTING 
410-729-0401 



1145 


1 

2 

3 

4 
■5 
6 

7 

8 
9 

10 

11 

12 

.13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


64 

MR. PODSIADLY: Or if you were going to do 
anything with Mack. 

MR. RIBELIN: No. 

MR. PODSIADLY: If you were doing anything. 

MR. RIBELIN: No. I don't — no, I don't think 
he got an answer. I mean — 

MR. FOSTER: So, I'm sorry. I'm unclear. With 
regard to whether his testimony would be taken — 

MR. RIBELIN: Right. 

MR. FOSTER: — did — was whether it would be 
or not conveyed to Mr. Denalo? 

MR. RIBELIN: No. In the call that I was on, I 
remember, no. 

MR. FOSTER: Was it hinted at? 

MR. RIBELIN: I don't recall. 

MR. PODSIADLY: Was such a call from a third 
party, kind of outside the scope, is that a rare call to 
have happen, to say, hey, are you investigating so and 
so? 

MR. RIBELIN: Well, in that situation — in 
that situation, it seems it's not an experience I recall 
happening, just because Mack hadn't yet joined Morgan 
Stanley. 

MR. PODSIADLY: So for him to call and ask — 

MR. RIBELIN; Yeah. That — I don't ever 
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1 

recall ever having that experience. Now, frequently a 

2 

lawyer will call for a client and try to figure out where 

3 

we're going. 

4 

MR. PODSIADLY; Sure. But outside of a 

5 

person's representative, a third party — 

6 

MR. RIBELIN: Right. 

7 

MR. PODSIADLY: — calling somebody in the 

8 

Enforcement Division. 

9 

MR. RIBELIN: I don't recall that before. 

10 

MR. FOSTER: Was Mr. Denalo dealing with SEC 

11 

staff on the Pequot case frequently before this call, or 

12 

before the call that you remember? 

13 

MR. RIBELIN: Yes. Yeah. Because we' had 

14 

spoken to him a number of times and actually had taken 

15 

interviews of several people in the prime brokerage in 

16 

Morgan Stanley in which he sat in and represented them. 

17 

you know. 

18 

And, you know, we did that because Pequot 

19 

cleared — did their prime brokerage business primary at 

20 

Morgan Stanley. So we were trying to get a sense as to 

21 

how they operated, and so he sat in on those. 

22 

MR. FOSTER: So what kind of access to 

23 

information about what the SEC knew about Mr. Mack would 

24 ^ 

he have had in the course of those representations? 

'25 

MR. RIBELIN: Gary subpoenaed Morgan. Stanley 
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for e-mails between Mack and Samberg, and Mack — 

MR. FOSTER: So he would have known from that 
subpoena that Mack was a potential target. 

MR. RIBELIN: Well, yeah. I mean, we don't — 
MR. FOSTER: You don't use the word "target." 


I understand. 

MR. RIBELIN: Yeah. Exactly. Okay. You know 
that. Okay. 

MR. FOSTER: Right. Right. 

MR. RIBELIN: Right. Yeah, but he — let's say 
a subject or person of interest, or someone we might want 
to talk to. Yeah. Because I think he and Ashley Wall, 
who reported to Denalo, who used to work at the SEC, by 
the way, were handling the gathering, at least Initially, 
of subpoenaed e-mail. 

MR. FOSTER: What was Denalo 's position at the 
SEC, and when was it? 

MR. RIBELIN: I'm sorry. Ashley Wall was at 

the SEC. 

MR. FOSTER: Oh, I'm sorry. .1 thought you said 


Denalo. 

MR. RIBELIN: She,, Ashley Wall, was a staff 
attorney in the Enforcement Division who reported to 
Denalo at Morgan Stanley and who was involved in the 
production the gathering and production of e-mails — or 
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1 

at least I thought — from Morgan Stanley to us. 

2 

MR. KEMERER; This might help. 

3 

MS. MIDDLETON: We are marking this Exhibit as 

4 

7. . 

5 

(Whereupon, the document referred to 

6 

as Exhibit No. 7 were marked for 

7 

identification.) 

8 

MS.. MIDDLETON; We're just wondering if this 

9 

refreshes your recollection about some of the document 

10 

production that we've been talking about. 

11 

Did you receive this e-mail? Do you recall 

12 

receiving this e-mail? 

13 

MR. RIBELIN: Let me just go through it. 

14 

briefly. I see that I'm cc'd on it, so I must have. , 

15 

This puts it in perspective. Do you mind if I just kind 

16 

of read it? 

17 

MS. MIDDLETON: Take your time. 

18 

(Pause) 

19 

MR, RIBELIN: I remember this. I remember a 

20 

conversation with Gary about this where her tone changed. 

21 

(Pause) 

22 

MS. MIDDLETON: Do you know whether what I'll 

23 

call the Mack e-mails stopped after this point? The 

24 

production of those documents stopped after this point? 

25 

MR. RIBELIN: Yeah. I mean, we touched on that 
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1 

earlier. I — to my knowledge, we got the one batch that 

2 

went from Mary Jo White to Linda Thomsen that Gary picked 

3 

up, and then that was it and that there were no 

4 

additional — there were no additional — 

5 

MS. MIDDLETON: In your view, were there — did 

6 

the subpoena request additional documents, other than 

7 

what had already been produced with that last batch from 

8 

Mary Jo White? 

9 

MR. RIBELIN: I don't know what all they asked 

10 

for, but I think — I guess it's here. But I guess the 

11 

main focus was on e-mails, and he thought that there 

12 

would be more e-mails based on a conversation he had with 

13 

her, and then she backed away. 

14 

MS. MIDDLETON: "She" being Ashley? 

15 

MR. RIBELIN: Yeah. 

16 

MS. MIDDLETON: Thank you. 

17 

MR. RIBELIN: By the way, she is still at 

18 

Morgan Stanley, and Eric Dena.lo has left Morgan Stanley. 

19 

MR. PODSIADLY: Following the whole Denalo call 

20 

with Kreitman, it's my understanding that there was a 

21 

meeting to be held between Mr. Berger, Mr. Hanson, Gary, 

22 

and yourself, and it was to be held down in one of the 

23 

office spaces. Can you elaborate on that meeting? 

24 

MR. RIBELIN; I think within a day or a week. 

25 

the meeting with — or the conference call in which I was 
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in the office that was just talked about, Denalo was 

2 

calling, talked about our professionalism, seemed to be 

3 

wanting to figure out what was going on with Mack, it was 

4 

going — there was a meeting that Gary was supposed to 

5 

attend with Berger — Paul Berger — and Bob Hanson. 

6 

And I didn't know whether or not I was supposed 

7 

to attend it or I just happened to be in Gary's office 

8 

when he said, you know, I've got to go talk — or we've 

9 

got to go talk to Berger and Hanson. 

10 

We walked down to Berger's office, which was in 

11 

the corner, and the door was closed, and Hanson was in 

12 

there, Berger was in there, and they seemed to be talking 

13 

in hushed tones. That was — that may have been the day 

14 

after the conference call, or it may have been the same 

15 

day that Denalo was on the phone. I remember that the 

16 

door was closed and it was going to stay closed. 

17 

MS. MIDDLETON: Are you saying you were 

18 

uninvited to the meeting? 

19 

MR. RIBELIN; That was the impression, yeah. 

20 

And I — I mean, I presume that was the meeting that Gary 

21 

talked about that he was about to go into. Now, maybe 

22 

there was another meeting, but when we got there and they 

23 

saw us, the — 

24 

MR. KEMERER: They didn't rush to the door. 

25 

. MR. RIBELIN: Berger seemed like he didn't 
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1 

really want to see us. 

2 

MS. MIDDLETON; Just SO I'm clear, Hanson 

3 

invited Gary. 

4 

MR. RIBELIN: I didn't know if it was Hanson or 

5 

Berger, or both. 

6 

MR. PODSIADLY: You mean to say, those two were 

7 

in the office and Gary was supposed to be there. You 

8 

were unclear as if you were supposed to be there or not. 

9 

MR. RIBELIN: Right. I mean, it's my 

10 

impression that Gary was supposed to be in that meeting. 

11 

I mean, maybe there was another meeting scheduled after 

12 

those two guys were meeting behind closed doors. 

13 

But it was at the time that Gary was supposed 

14 

to be in the meeting. And I was either supposed to be 

15 

there with him or I happened to be in his office, and he 

16 

said, "Why don't you come down with me?" And we got 

17 

there' and the door was closed and they didn't want us to 

18 

be there. 

19 

MS. MIDDLETON: So neither you nor Gary went 

20 

into the meeting. 

21 

MR. RIBELIN: Right. 

22 

MR. PODSIADLY; What sort of happened after 

23 . 

that meeting in regards the whole Mack investigation at 

24 

PCN? 

25 

MR. RIBELIN: Well, sometime in this period. 
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within — I mean, I think that that was the same day or 
the day after the Denalo conference call, and it was soon 
after that that the word came down, we're not going to 
take his testimony, 

MR. FOSTER: So when you say "the word came 
down, " word came down from who? 

MR. RIBELIN: Well, I mean, that — I mean, 
that I heard that we're not going to take his testimony 
and that — 

,MR. FOSTER: Well, you said "came down." Did 
you get the sense that it had come from a higher level 
than the people you had previously been dealing with? 

MR. RIBELIN: My impression, and I think even 
what I heard, was it was delivered by Berger. It was 
delivered by Berger — 

MR. FOSTER: The news that you weren't going to 
take his — 

MR. RIBELIN: That we were not going to take 
his testimony. 

MR. FOSTER: — Mack's testimony. 

MR. PODSIADLY: In saying "delivered by", that 
means that he was just the one giving it, but not 
necessarily the one who decided it? 

MR. RIBELIN: Yeah. I don't know who decided 
it, but that he was communicating that down the chain. 
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1 

MR, KEMERER: Do you recall, does Paul Berger 

2 

still work for the SEC? 

3 

MR. RIBELIN: No. 

' 4 

MR. KEMERER: And do you recall approximately 

5 

when he left? 

6 

MR. RIBELIN: It was maybe, I would say a 

7 

couple of months ago, three months ago, something like 

8 

that. 

9 

MR. KEMERER: And do you recall — do you 

10 

happen to know where he went? 

,11 

MR. RIBELIN: He went to Debevoise. 

12 

MR. KEMERER: In Plimpton? 

13 

MR. RIBELIN: In Plimpton. 

14 

MR. KEMERER: Is that the firm that Mary Jo 

15 

White serves as a member, a partner, at that firm? Is 

16 

that right? 

17 

MR. RIBELIN: Yes.' 

18 

MR, KEMERER: And do you have any idea, based 

19 

upon conversations with Mr. Berger or others, when he 

20 

started interviewing, looking to go to Debeboise's? 

21 

MR. RIBELIN: There were rumors or speculation 

22 

that were fairly widespread in the Division of 

23 

Enforcement, I would say, maybe as early as September of 

24 

last year that he was going to go to Debevoise, and 

25 

didn't — I heard from — I mean, 1 think they were kind 
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of widespread, that he was either going td go or was 

2 

talking to them. 

3 

MR. FOSTER: I'm sorry. When did you first 

4 

hear that talked about? 

5 

MR. RIBELIN: I think it was in September of 

6 

last year. 

1 

MR. FOSTER: Is there a reason that you recall 

8 

it being September? 

9 

MR. RIBELIN: Well, I mean, it was — 

10 

MR. FOSTER: Do you know the — I'm sorry. Do 

11 

you know of the existence of any records or documents 

12 

that would help refresh your — that might refresh your 

13 

recollection about the time frame that you had learned 

14 

about that? 

15 

MR. RIBELIN: I may have received an, e-mail 

16 

from someone who said, did you hear he ' s going to 

17 

Debeboise. I mean, I — there are probably some people I 

18 ■ 

talked to just to — I mean, I'm pretty sure. I mean. 

19 

the thing is, it was in October. He was an Associate 

20 

Director, and Linda was opening two Deputy Director 

21 

positions. 

22 

And so, of course, there was speculation who 

23 

. among the Associate Directors would be the most likely to 

24 

be candidates who were going to get the Deputy slots. 

25 

And, you know, Berger was certainly a possibility, Tony 
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1 

Shion, Peter Bresnan. 

2 

Walter Richardi, who ended up becoming a Deputy 

3 

who was in Boston at the time, his name was bandied about 

4, 

as a possibility. So, there was — in this period in the 

5 

autumn, people were speculating who were going to get the 

6 

, slots. And the announcement was sometime in October that 

7 

the slots were — that it was Peter Bresnan, who was an 

8 

Associate in Washington, and Richardi, who was a District 

9 

Administrator in Boston, would be getting slots. 

10 

And then so there was talk, you know, well, 

11 

Berger must be very disappointed. It was prior to that 

12 

that there were rumors that he was leaving, that he was 

13 

going to Debevoise. So I think that there was 

14 

speculation that he must have gotten some earlier 

15 

indication that he was not going to get one of the two 

16 

slots, that therefore, you know, he was just going to 

17 

leave. It was fairly widely speculated, I think. 

18 

MR. PODSIADLY: So I guess, to sort of sum up a 

19 

little bit and get to the next topic, essentially in your 

20 

time with the Pequot matter, it was not necessarily a 

21 

dormant case, but not too much being pursued. Gary steps 

22 

on board, really ramps up, and then for some reason or 

23 

another the case starts to go towards Mack, evidence 

24 

leaning there. 

25 

Then it starts to — after this strange phone 
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call with Denalo which is sort of out of line with the 

2 

way normally things are there, and then also the meeting 

3 

that you sort of walked in on, after that, what happened? 

4 

Things started to — wherp did they go from there? 

5 

MR. RIBEtIN: So that would have been late 

6 . 

June. I think, you know, at some point -- I think Gary 

7 

went on vacation in late July or August. I think that 

• 8 ■ 

there were, at some point, continuing efforts made on 

9 

Gary's part to try to bolster the case to take Mack's 

10 

testimony. It was kind of a relatively slow month. 

11 

MR. FOSTER: Dog days of summer. 

12 

MR, RIBELIN,; Yes. But he — I mean, I think 

13 

he continued to work on other aspects of the case. I 

14 

mean, there was -- you know, we had a meeting with the 

15 

U.S. Attorney's Office in the Southern District that 

16 

included Mack. It also included, you know, trading and 

17 

another issue, so there was still work to be done on 

18 

that . But — 

19, 

MR. PODSIADLY: So what was sort of the — what 

20 

was the morale and kind of, you know, the general feel? 

21' 

What was the scuttlebutt around the office amongst the 

22 

team that was sort of working this case? ; 

23 

MR. FOSTER: In August? 

24 

MR. PODSIADLY: Yeah, in August. 

25 

MR. RIBELIN: I think there was frustration. 
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and I think at the same time there was also maybe a sense 

2 

that, you know, we can't dp it now, but maybe can, at 

3 

some point, make a case. 

4 

And then, you know, the other thing is, we — I 

5 

mean, there was the other case, the trading in Microsoft, 

6 

and then this' whole other aspect that I was interested 

7i 

in, that my guys were interested in, the possibility that 

8 

there was market manipulation going on, so we turned a 

9 

lot of our focus to that. 

10 

MR. KEMERER: Market manipulation through 

11 

fraud, or wash trades, or — 

12 

MR. RIBELIN: Wash trades, trading — doing 

13 

wash trades in the immediate IPO market and secondary 

14 

market, and also some other kind of unusual trades that 

15 

were — seemed almost nonsensical. 

16 

It was like, artificial trades were maybe being 

17 

sent out to — so that they could trade 

18 

opportunistically. We spent a lot of time, looking at 

19 

that and consulting with people. Then later on after he 

20 

was fired, at the audit I spent a lot of time working on 

21 

that. 

22 

MR. FOSTER; Could you explain, just very 

23 

briefly, for those of us who aren't SEC veterans, what 

24 

"wash trades" are? 

25 

MR. RIBELIN: They were getting — one thing 
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is, they were getting allocations in an IPO, in multiple 
stocks, and we would see that the very first — among the 
very first trades, when the stock is released for trading 
in the market, we would see them — for example, they 
would get 100,000 shares in the allocation of ftBC. stock. 
We were seeing them do a simultaneously buy and sell 
order, like an immediate after market. 

And so there was a concern, okaiy, are they 
doing this in order to somehow affect the market, you 
know. Increase the volume in the market, to get the 
market going, or were they doing it at a premium to what 
the IPO price was to get the market moving upward? So 
there was a focus on that. And then there was another — 
I don't know. 

I'd turned over a memo laying out one of the 
scenarios having to do with an apparent buy and short 
sale of the stock. Trades were executed against each 
other, which is kind of nonsensical. It doesn't make — 
it's hard to figure out. 

And then trading that followed that, that 
seemed to suggest maybe they were setting up a position 
whereby they can trade on either side of the market to 
take advantage of whatever advantage is presented. 

It's a little complicated, but — so we were 
looking at those issues and we had turned bur attention 
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to that after Gary left, although Steven Glascow was 
still helping Eichner on the insider trading aspect of 
the case. 

MS. MIDDLETON: With respect to that insider 
trading case, did Gary ever talk to you about a statute 
of limitations or his concern about the speed with which 
things are happening in the sumiaef of ' 05? 

MR. RIBELIN: Yeah. Heller — the Heller 
trading was in July of '01, so he was concerned about the 
statute running. And for that reason, you know, we had 
to try to move quickly to figure out whether or not there 
was a case. 

MS. MIDDLETON: Is that all he said, or was 
there more to it? 

MR. RIBELIN: I think that was basically it. ^ 
(Whereupon, the document referred to 
as Exhibit No. 8 was marked for 
identification.) 

MR. PODSIADLY: This is an e-mail between you 
and Hanson. I wonder if you could just elaborate a 
little bit on the section you had written to him on the 
4th of August, particularly, I guess, the last couple of 
lines which you were — 

MR. RIBELIN: Well, . you know, this C.L. King 
thing — I'd forgotten about this. But these potential 
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match trades, wash sales, were being done through this 
boutique brokerage firm in upstate New York called C.L, 
King. They were trades being done for Pequot by C.L. 
King. 

We had information that they were being 
executed by C.L. King. These are the trades where C.L. 
King would execute a buy by one entity associated with 
Pequot against a sell of another entity associated with 
Pequot . 

We had reason to believe those two entities 
that were buying and selling with each other were one and 
the same. They were in league with each other. So to 
that extent, that would potentially be an illegal trade, 
a trade that would show essentially artificial buying in 
the market. 

So we wanted to go to C.L. King, and it seemed 
like^ you know, we would make a recommendation of what we 
needed to do, we would advance our basis for doing it, 
and, you know., sometimes we'd get these guys hemming and 
hawing, and other times they would agree. And then it 
looks like here he backed away. 

Some of the most straightforward, simple 
investigative steps that you would take, it seemed like, 
we had to jump through hoops,. That is, I think, what 
this is referring to. 
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And, you know, I mean, I talk about, the 
"staff" here is in relation to — is specifically in 
relation, I think, to the possible manipulation, because, 
you know, I have one guy, Tom Conroy, who is a Vietnam 
vet, he's in his mid-50s, he's been at several brokerage 
firms, he's been at CFTC, he's been at the futures 
markets in Chicago; he's seen and done a lot and he's 
aggressive, and he was equally frustrated with Hanson and 
whoever else stopping us from doing the most simple 
investigative things. 

MR. FOSTER: Did you have further conversation 
about this, other than the response that you got at the 
top of the page from Mr. Hanson? 

MR. RIBELIN: We continued to push. I don't 
know how much of it is a personality difference. 

MR. FOSTER: But specifically, though, did you 
leave it at this? I mean, was this the end of the 
exchange on this topic or did you continue it in person 
or on the phone, what? 

MR. RIBELIN: We continued to push to try to 
figure out what was going on on the manipulation side and 
continued to talk about, let's meet, let's talk, we want 
to work this out, we want to work as a team. But it just 
never jelled. 1 mean, it was a frustration from 
beginning to end. 
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MR. PODSIADLY; Can the same frustration be 
applied to the insider trading side of this whole 
investigation? 

MR. RIBELIN: On the manipulation side, it 
seemed to be Bob. And I think some people suggested may 
he just didn't get it and was still trying to learn. On 
the other side, it seemed like it was coming' more from 
Berger. 

MR. PODSIADLY: You mean, on the insider 
trading side? 

MR. RIBELIN: Yeah. It was coming more from 

Berger. 

MR. PODSIADLY: Resistance to aggressive 
investigation^ — 

MR. RIBELIN: Yeah. 

MR. PODSIADLY: — was coming from Berger? 

MR. RIBELIN: Yeah. 

(Whereupon, the document referred to 
as Exhibit No. 9 was marked for 
identification.) 

MR. RIBELIN: I'm sorry. Could I take one more 
very quick break? 

MR. PODSIADLY: Yeah. Sure. No problem. 

MR. RIBELIN: I'll be back. Just — sorry. 

(Whereupon, at 4:45 p.m. the 
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1 

interview was recessed and resumed 

2 

back on the record at 4:47 p.m.) 

3 

MR. RIBELIN: What is the Bates I should focus 

4 

on? 

5 

MR. PODSIADLY: I guess, closing out Bates 

6 

1250, that one was an e-mail to Hanson regarding market 

7 

manipulation. 

8 

MR.. FOSTER: And that's been marked Exhibit 7, 

9 

right? 1250? 

10 

THE REPORTER: The one that we just now marked 

11 

is Exhibit 9. 

12 

MR. FOSTER: Okay. So 1250 is 8. 

13 

MR. PODSIADLY: But then look at Bates 851. 

14 

MR. RIBELIN: 851? 

15 

MR. PODSIADLY: Yeah. It's 851 through 856. I 

16 ■ 

kept the whole chain. It's page 851. Oh. Yeah. Both 

17 

of these were produced — just for the record, were 

18 . 

produced late last evening. 

19 

MR. FOSTER: To the Finance Committee. The 

20 

Judiciary Committee? 

21 

MR. KEMERER: The Judiciary Committee got 851, 

22 

I think, the day before yesterday. But we didn't get the 

23 

previous exhibit until this morning. 

24 

MR. FOSTER: 1250. 

25 

MR. KEMERER: 1250. 
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MR. PODSIADLY; For the record, a correction on 
my part. 851 would have been received the same day as 
Judiciary, and 1250 would have been the day before. So, 
yesterday evening. 

MR. RIBELIN: So I look at 851? 

MR. PODSIADLY: Yeah. Take a look at that one. 

MR. RIBELIN; Okay. 

MR. PODSIADLY: And so this e-mail here marked 
Bates 851, Exhibit 9, is that related to sort of the 
frustration on the insider trading portion? 

MR. RIBELIN: My bottom e-mail to Hanson? 

MR. PODSIADLY: Yes. 

MR. RIBELIN: Let me go to the top, if you 
don't mind. 

MR. PODSIADLY: Oh. Sure. 

MR. RIBELIN: I thought I said "something 
smells wrong," and I recall that. 

(Pause) 

MR. RIBELIN: Oh, yeah. This is it. This is 
me trying to withdraw in the case. 

MR. PODSIADLY: I'm sorry. What was that? 

MR. RIBELIN: This is me trying to withdraw 
from the case. 

MR. PODSIADLY: Okay. 

MR. RIBELIN: This is me wanting to get out. 
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(Pause) 

MR. RIBELIN: Okay. This is frustration on the 
insider trading front. Is this after he was fired, 
September 8th? 

MR. PODSIADLY: Yes,. 

MR. RIBELIN: Yeah. Okay. Yeah. It's Coming 
back to me now. Yeah. So — okay. 

MR. FOSTER: Can you just kind of narrate the 
impetus of this whole exchange? 

MR. RIBELIN: This is them revisiting, I think, 
if I recall, taking these — these other investigative 
steps to determine whether or not it was worth pursuing 
this, I think.- I remember Kreitman, for example, wanting 
to know, well, how much — what was the quid pro quo from 
that. 


And, you know, it was already articulated by 
Gary, you know: he was involved in a deal. He was given 
access to the deal. They were friends. They were in 
constant communication, et cetera, et cetera. I mean, at 
one point I think — oh. 

At some point I think Mark wanted to determine, 
well, how much did John Mack gain individually — stand 
to make individually from the trade in Heller and GE. So 
they were asking these questions. that seemed. to — I 
don't know. It didn't make sense. I mean, it seemed 
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1 

like the case had been made, as good a case as possible 

2 

was made, that this is a potential tipper. 

3 

MR. FOSTER: Is it typical for the tipper to 

4 

significantly financially benefit from the trades that 

5 

the tipee makes? 

6 

MR. RIBELIN: Often not. Often, you know, 

7 

there could be a reputational benefit that is derived, or 

8 

there could be some other — I think one of Gary's 

9 

theories was that Mr. Mack was given — got involved in a 

10 

deal that was offered to him by Mr. Samberg. What's the 

11 

name of it? 

12 

MR. KEMERER; Distressed something, or — 

13 

MR. RIBELIN: Yeah, yeah, yeah. Distressed 

14 

something. Distressed debt. There's a name for it. 

15 

MR. KEMERER: Fresh Start. 

16 

MR. RIBELIN: Fresh Start. 

17 

MR. PODSIADLY: Fresh Start. 

18 

MR. RIBELIN: Fresh Start. That's it. And 

19 

that it was — I don't want to use — he had — he was 

20 

given access to that I think, and that was that was a 

21 

boon to Mr. Mack, that he was able to get into that, and 

22 

that maybe — I mean, there are a lot of ways that you 

23 

can do a quid pro quo. It doesn't have to be directly 

24 

getting many or being part of the actual trade that is 

25 

potential insider trading. 
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I think Mack was one of hundreds or thousands 
of investors and funds, so his portion obviously would 
have been a small fraction. Mark seemed — at one point 
wanted to try to determine that and it didn't make sense. 
But — 

MR. PODSIADLY: What did you mean in the second 
line, the fourth e-mail down, about "fixated on the size 
of the- trade is aberrational"? 

MR. RIBELIN: Oh. I think another thing was, 
if I recall this correctly, that the GE-Heller trading 
was consistent with all their other trading. There were 
thousands of other trades that they did. Well, they're a 
$7 or $8 billion hedge fund, so they do $10, $20, $30, 

$50 million trades as a matter of course. It's not a big 
deal , 

And I think the size of GE-Heller, or the 
trading — let's just take Heller. The size of the 
trading in Heller, it was a big trade but it was not- 
necessarily an outlier. I mean, it's not necessarily 
bigger than the other trades that they would do. And to 
say that, therefore, it's not suspicious is — I think 
that that was the hint. 

MR. FOSTER: But it was large relative to the 
number of shares traded in Heller on those days. 

MR. RIBELIN: It was, in fact, I think. I 
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recall that. But I think that there were some — 

MR. FOSTER: They wanted to focus on comparing 
it to the trades in other stocks — 

MR. RIBELIN: That they had done. 

MR. FOSTER: — that Pequot had engaged in. 

MR. RIBELIN: Had done. Right. 

MR. FOSTER: Was that something that they had - 
- when I say "they" I refer to the folks at the SEC who 
did not want to take Mack's testimony earlier. Was that 
a rationale or an argument that had been raised prior to 
Gary Aguirre leaving? 

MR. RIBELIN: It may have been. But it seems 
like this is all happening after. I mean, there may be 
other e-mails that reflect that it happened before. But, 
I mean, the point , — you know, my point was, these guys 
are smart. 

I mean, they're not — okay, so the trade is, 
like, right in the middle of the size of trades. That's 
one way that you make it look like everything else, and 
therefore it's not going to stand out and be a red flag. 
So — 

MR. FOSTER: But it was red flagged. It was 
part of a referral from the SROs. What was it that made 
it a red flag? 

MR. RIBELIN: Well, the trading and proximity 
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to announcement . 

2 

MR. FOSTER: Do you have an understanding of 

3 

whether the systems that flagged suspicious trades would 

4 

also take into account things like the percentage of the 

5 

total trading volume that day or orders that were 

6 

unfilled because they were so large that they couldn't be 

7 

filled? 

8 

MR. RIBELIN: I think, typically not. . 

9 

MR, FOSTER: Typically not? 

10 

MR. - RIBELIN: Yeah. 

11 

MR. FOSTER: Does anybody have any more 

12 

questions on that? 

13 

(No response) 

14 

MR. PODSIADLY: We're switching gears. We 

15 

wanted to ask you a little bit about policies at the SEC 

16 

for recusal, when somelsody needs to recuse themself in a 

17 

matter. Is there a standing policy that you're aware of 

18 

at the SEC regarding when — what kind of contacts? What 

19 

rises to a level where somebody should recuse themself 

20 

from a matter? 

21 

MR. RIBELIN: My understanding is that if you 

22 

are — if you fall within a so-called covered 

23 

relationship, for example, family member, that would be 

24 

an immediate grounds for recusal. 

25 

MR. PODSIADLY: Okay. 
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MR. FOSTER: Are there written guidelines that 
give you more detailed direction? 

MR. RIBELIN: I don't know, 

MR. FOSTER: Have you ever been instructed, 
formally or informally, about when you're supposed to 
recuse yourself? 

MR. RIBELIN; Well, interestingly, a few weeks 
ago I had a situation, I'm working on a case where — 
it's a stock manipulation, a company based overseas, and 
there is an entity that , — I just got a translated 
document from Leandra, and the name of the entity is an 
entity where a friend of mine is now employed. He's a 
lawyer at this place. 

And I immediately wondered, well, in — and in 
the translated document there's some suggestion that 
maybe they were involved in trading. Since we're talking 
about stock manipulation, anybne involved in trading 
could be implicated. 

So I — when I saw that, I went to my boss, 

Joe, and said, "You know, my buddy works there. He just 
went over there. He'd been a staff attorney, a Branch 
Chief, in Enforcement for a number of years. What do you 
think? Do you think there's conflict?" He said, "I 
don't think so. Call the Ethics Office." 

So I talked to Anita Purcell in the Ethics 
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Office and she said, well, it's not a covered 
relationship. You’re friends'. But you probably don't 
need to recuse yourself, but put together a — put 
together the facts in a letter and send the memo to Joe, 
and copy me on it. 

And then I went to the web site for the Ethics 
Office and they lay out — they laid out some guidelines. 
And one of the guidelines is, if it's a covered 
relationship, you want to recuse yourself. Then there 
are some other things, kind of legalese, that I'm still 
kind of sorting through. 

MR. FOSTER: So generally then — 

MR. RIBELIN: I may have to consult someone, if 
anyone's available. 

MR. FOSTER: So generally speaking then, when - 
- you seek counsel from the Ethics Office on individual 
matters. 

MR. RIBELIN; That's — yeah. I mean, that's - 

MR. FOSTER: When you have a concern. 

MR. RIBELIN: I think that's the — there was 
one other time that a buddy of mine went to a stock 
exchange, and I talked to Joe and Joe said, "Well, why 
don't you not work on any matters that come from there,” 
so I didn't. But at any rate, there is, in the Ethics 
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Office, I think a two-pager of guidelines . 

2 

MR. FOSTER: And you have recused yourself in 

i 

various cases before? 

4 

MR. RIBELIH: A couple of times. 

5 

MR. FOSTER: A couple of times. . 

. 6 

MR. RIBELIN: Well, one time. 

7 

MR. FOSTER: And when you do that, how is that 

8 

effectuated? Do you draft a memo, do you — who do you 

9 

inform? 

10 

MR. RIBELIN: The one. other time, I did not 

11 

draft a memo. This time I was instructed by Anita to 

12 

draft a memo. 

13 

MR. FOSTER: So the guidelines on the web site 

14 

that you were talking about earlier don't tell you 

15 

anything about how you are to communicate the recusal and 

16 

to whom you are to communicate the recusal? I mean, we 

17 

can go look later. But just — 

18 

MR. RIBELIN: Yeah. No. Yeah. She said to 

19 

send it to Joe and to copy her. And then I went back and 

20 

I asked for — you know, can you give me form or some 

21' 

standardized language, and there wasn't any. So, I will 

22 

work with her then in formulating this. 

23 

MR. PODSIADLY: I guess, sort of on the same 

24 

page, have you ever been involved in any FOIA requests at 

25 

the SEC? 
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MR. RIBELI.N: Involved in what way? 

MR, PODSIADLY: I guess, it's my understanding 
that they're handled by a FOIA officer or the General 
Counsel's Office. Have you ever had any dealings with 
FOIA requests for something that you were working on? 

MR. RIBELIN: Our FOIA officer is a guy by the 
name of Don Chumley, and he, from time to time, will come 
by' and say, "We have a FOIA request. . This is a case 
you' re working on, or at least the records indicate 
you're working on it." And so I either turn over or 
don ' t turn over documents . I mean, that ' s happened a few 
times , 


MR. PODSIADLY: And he tells you what you can 
and can't, or do you turn everything over to him and then 
he makes the decision? 


MR. RIBELIN: It has been a very long time 
since I dealt directly with him on something I was 
working on. 

MR. PODSIADLY: , Do you remember the. case? 

MR. RIBELIN: No. 

MR. PODSIADLY: Okay. 

MR. RIBELIN: No. 

MR. PODSIADLY: Do you ever remember hearing 
anything' regarding a FOIA complaint related to Eastmann 
Kodak? 
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MR. RIBELIN: There was — Eastmann Kodak. 

MR. FOSTER: Around the February of '05 time 

frame . 

MR. PODSIADLY: February. There was a — I was 
in Mark Kreitman's office with Gary Aguirre, and it was 
In the winter time, and Chumley came into the office — and 
I don't remember what the stock was. It may have been 
Eastmann Kodak — and said something like, "What's going on 
with this case with the FOIA request?" 

And then it may have been a case that Gary was 
actually assigned. I'm not sure. And it had to either 
be that or a case that someone under Kreitman was 
assigned, otherwise he wouldn't have, you know, been in 
the office. And he — and then they talked. 

Kreitman and Chumley went back and forth, and 
then Chumley said something like, or should I just tell 
them about the Humes lie, or should I just tell them 
about — or should we just use this reason to not deliver 
the documents over? There was back and forth and 
Kreitman waved him off and he said, no, or something 
like, we do things above board. And — 

MR. FOSTER: So was there discussion about 
whether — was the issue whether the case was open or 
closed — 

MR. RIBELIN: I think. 
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94 

MR. FOSTER: — and whether or not that could 

2 

be used as an excuse not to provide the response to the 

3 

FOIA request? 

4 

MR. RIBELIN: I think that's right. Yeah. 

5 

MR. KIM: You mentioned the "Humes lie." Can 

6 

you explain what that is? 

7 

MRi RIBELIN: I don't know. I mean, my 

8 

impression was, it was a reason that Chumley had heard 

9 

before to be able to not turn over documents that may be 

10 

FOIAble. 

11 

MR. KIM: And what is that reason? 

12 

MR. RIBELIN: I don't know. I presume that — 

13 

it's an assumption on my part that it's — if the case is 

14 

. inactive or closed and you say it's active, and therefore 

15 

the documents wouldn't be FOIAble, that you say it's 

16 

active, therefore you don't have to give them at all. 

17 

MR. FOSTER: Did you know who he was referring 

18 

to, who the "Humes" is that he was referring to? Did you 

19 

know that at the time? 

20 

MR. RIBELIN: 1 presumed Richard Humes. 

21 

MR. FOSTER: You assumed that at the time you 

22 

heard it? 

23 

MR. RIBELIN: Yes. 

24 

MR, KIM: Is this the first time you heard 

25 

about the Humes lie? 
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1 

MR. RIBELIN: Yes. 

2 

MR. FOSTER: Have you heard about it since? 

3 

MR. RIBELIN: No. 

4 

MR. FOSTER: Have you ever heard, in any other 

,5 

context, someone suggest that representation be made that 

6 

a case is open when it is, in fact, closed or inactive in 

7 

order to avoid, providing information responsive to a 

■ 8 

request of any kind, FOIA or otherwise? 

9 

MR. RIBELIN: No, not that I can recall. 

10 

MS. MIDDLETON: Have you spoken to the 

11 

Inspector General of the SEC? 

12 

MR. RIBELIN: Yes. 

13 

MS. MIDDLETON: When have you done that? 

14 

MR. RIBELIN: This was maybe three or so weeks 

15 

ago. Four weeks ago. 

16 

MS. MIDDLETON: Four weeks ago? 

17 

MR. RIBELIN: Three or four weeks ago, maybe. 

18 

MS. MIDDLETON: Did they contact you? 

19 

MR. RIBELIN: They did. 

20 

MS. MIDDLETON: And had you spoken to them 

21 

prior to that at any time? 

22 

MR. RIBELIN: No. - 

23 

MR. KEMERER: Which representative from the 

24 

IG's office contacted you? 

25 

MR. RIBELIN: I got a call on a — it was 
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1 

either Tuesday or Wednesday, from a Kelly — I believe. 

2 

Kelly Andrews, and she asked whether or not I could come 

3 

down the following day to talk with IG about the Gary 

4 

Aguirre termination, and I did. And she was there with 

5 

Mary Beth Sullivan. 

6 

MR. KIM: Just to be clear, so you never spoke 

7 

to anyone in the IG's office after Gary Aguirre's 

8 

termination in September of 2005 regarding the Gary 

9 

Aguirre matter? 

10 

MR. RIBELIN: Right. Up until just a few week 

11 

ago. Yes. 

12 

MR. FOSTER: Any time during the fall of 2005? 

13 

MR. RIBELIN: No. 

14 

MR. PODSIADLY: But after? It was after August 

15 

2nd, right? 

16 

MR. RIBELIN: Yeah. It was — I could probably 

17 

pinpoint it exactly. It was early August, right in 

18 

there. 

19 

MR. PODSIADLY: Okay. Of 2006? 

20 

MR. RIBELIN: Of 2006. Yeah. For the first 

21 

time. Yeah. 

22 

MR. PODSIADLY: Okay. 

23 

MR. KIM: Did you provide any documents to the 

24 

IG's office in the last eight months? 

25 

MR. RIBELIN: No, I've never provided 
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documents . 

MR. KIM: Have they asked you for any 

documents? 

MR. RIBELIN: No. 

MR. KIM: So the purpose of the meeting was 
just to sit down with Kelly Andrews and talk about the 
Pequot investigation and your interaction with Gary 
Aguirre,- and questions about Gary Aguirre? 

MR. RIBELIN: Among other things, yeah. 

MR. KIM; What were those other things? 

MR. RIBELIN: Well, at the end they asked me 
whether or not I had been contacted by anyone else. 

MR. KIM; By who? 

MR. RIBELIN: Whether or not I had been 
contacted by anyone else about the investigation.- 

MR. KEMERER: Like, for instance. Congress, or 


MR. RIBELIN; Like Congress. Yeah. 

MR. KEMERER: Was it your impression that this 
was a friendly interview that they had with you, or was 
it more, like, intimidating? 

MR. RIBELIN: I wasn't intimidated, but I 
wouldn't characterize it as friendly. 

MR. KIM; Was the interview just with Kelly 

Andrews? 
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MR. RIBELIH: 'And Mary Beth Sullivan. Yes. 
There were a couple of points that I felt nervous, but — 

MR. PODSIADLY: How long did it last? 

MR. RIBELIN: It was quite long. Three and a 
half hours, I think. 

MS. MIDDLETON: What were the points where you 
felt nervous, if you can tell us? 

MR. RIBELIN: Well, at one point I — you know, 
I was — I mean, I was very, very open, and also, you 
know — I mean, it's been an ordeal, this whole thing. 

And I kind of expressed that and told them, you know, I 
just want to do my job. It's all I've ever wanted to do. 

At one point, they seemed to be relatively 
assertive in their questioning, which I guess caused me 
to feel like, you know, I'm not sure where this is going. 
And I made the comment, "You know, and understand, I 
almost feel like I have a target on myself right now." 

And — 

MR. FOSTER: What was the subject of that 
questioning? 

MR. RIBELIN: I don't know that it was anything 
in particular, but — I mean, it must have been, but I 
can't recall what it was. But I was — and she said 
she made some reference to, "Well, there are whistle 
blower statutes". 
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1 

And I was getting ready to say something along 

2 

the lines of, "You know, I don't feel I'm a whistle 

3 

blower. I feel like I'm — I am being asked, and 

4 

probably will be asked, to give my understanding of what 

5 

happened, and I'm going to do it." And then she said 

6 

something to the effect, "Well, that's all we're juSt 

7 

trying to do, is get information." 

8 

MR. RIBELIN: Is this "she" Kelly Andrews or 

9 

was it Mary Beth Sullivan? 

10 

MR. RIBELIN: I think it was Mary Beth who said 

11 

that. Mary Beth asked 80 percent of the questions. 

12 

MR. FOSTER: Were you aware, at the time of 

13 

your interview, that they had previously conducted an 

14 

investigation last fall and had closed it without 

15 

speaking to you? 

16 

MR. RIBELIN: I was aware of that, yes. 

n 

MR. FOSTER: How were you ware of it? 

18 

MR. KEMERER: Was it in the report to Congress? 

19 

MR. RIBELIN: I think I read about it. I think 

20 

I read — 

21 

MR. KEMERER: After April of this year when 

22 

this became public? 

23 

MR. RIBELIN: Yeah. I think I read about it in 

24 

the paper, that the IG report had been — that the 

25 

investigation had been done, had been closed and then 
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reopened. I was there at the time after it had been 
reopened. 

MR. FOSTER: So you didn't know, 
contemporaneous with them having an open investigation, 
that they had an open investigation on Gary's firing? 

MR. RIBELIN: I did not.; 

MS. MIDDLETON: Did you finish your answer 
about the times you felt nervous during the interview? 

MR. RIBELIN: Well, they asked me — you know, 
frankly, they asked me about my relationship with Gary. 
And, you know, I — how often we talked to each other, 
how often we see each other, have you ever gone out 
socially with him. I answered all those questions. But 
I — you know, I didn't know where they were going with 
that and what they meant, by it. 

MR. KIM: Was it your impression, based on your 
three and a half hours with the IG representatives, that 
the focus of their investigation was targeted towards 
Gary Aguirre rather than underlying allegations that he's 
making in connection with the Pequot investigation? 

MR. RIBELIN: You know, I guess I don't know. 

I mean, I went — I'll just tell you, I went back to the 
very beginning and kind of gave the chronology of how 
things unfolded, similar to what I've done here. 

They showed me a couple of e-mails — two or 
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three e-mails of mine that I didn't know where they were 
going with them. But I don't know. I mean, I think, 
both. It was kind of both. 

MR. FOSTER: Did they show you any of the e- 
mails that we've shown you today? 

MR. RIBELIN: No. 

MR. FOSTER: No? 

MR. RIBELIN; No. 

MR. FOSTER: Well, do. you recall what e-mails 
they did show you, or generally what they were about? 

MR. RIBELIN: One e-mail was my — it. was at or 
about the time that Gary indicated Linda Thomsen had 
received e-mails from Mary Jo White. I mean, it must 
have been a little bit after this. 

He sent me a draft of a letter that he was 
going to send to Linda about, you know, kind of a — I 
think this was a request to sit down and talk about the 
investigation, what was going on. 

And in the response, I said something about 
Gary Lynch. And I think Gary Lynch must have been 
mentioned in this draft e-mail, although I can't recall 
that for sure. And I said that — in the e-mail, Gary 
Lynch investigated Bosky and Millkin, and he'll be shown 
a great deal of deference. And they asked me about that, 
and they asked, "What do you mean by that?" And I 
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wasn't, kind of, sure what — where they were going with 
that. But — let's see. There — 

MR, FOSTER: Was shown a great deal of 
deference by whom? 

MR. RIBELlN: Deference. 

MR. FOSTER: Were you saying that SEC 
management would show, them a great deal of deference? 

MR. RIBELlN: Yeah. I think I — I can't 
remember exactly what I said, but my — I guess my 
thought was, you know, he obviously carries weight, you 
know, just as any former Director, Commissioner, or 
Chairman might relative to others. So, to be mindful of 
that. 

MS. MIDDLETON: 1 just want to understand. 

They showed you an e-mail in which you made that 
statement or. Gary made that statement? 

MR. RIBELlN: Yeah. Where I made the statement 
that Gary Lynch, you know, investigated this back in the 
'80s and he — and I don't think I said in the e-mail, 
but it should have been implicit, that he's a former 
Director of Division of Enforcement and, therefore, might 
be shown some deference, or will be shown deference, I 
think I said. 

MS. MIDDLETON: So the IG showed you that e- 
mail. Did they show you other e-mails that you can 
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remember? 

MR. RIBEIilN: They showed me an e-mail in which 
Gary said — Gary basically said that he's leaving. This 
— and this must have been when he gave that final 
resignation. 

And I said something to the effect, "It's been 
a pleasure working with you, you're a real pro." 

Something to the effect, "I know you're wired 
differently. I tried to assuage you, to help you get 
through these difficult times with whatever bureaucracy 
and other road blocks there might be that were involved 
in the process, " and something to the effect, “I 
understand I couldn't overcome that. Good luck." 

And I think they asked what I meant by that. 
It's self-explanatory. But I know there were a couple of 
times he was incredibly frustrated and he — there was — 
there was tension throughout the process for months and 
months and months. 

There were a lot of guys who were pretty 
aggressive, pretty emotional, pretty — various guys who 
were temperamental at different times, I think, including 
Mark, and Gary, and myself, and Berger. And there was 
just always tension and always frustration, and always an 
attempt to get through it. And I think Gary was used to 
going, you know, at his pace, which was full steam all 
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And I understand the culture is, that's not 
what it is. I mean — and so my hope was that I would be 
able to explain to him, notwithstanding the frustrations, 
try to gear back if you can and work through it, and 
we'll ultimately get through it. We'll be able to do 
this investigation. There will necessarily be road 
blocks that are just a matter of the culture of any kind 
of organization, and we've got to deal with it. 

But then there were these other road blocks 
that were not part and parcel of what you would expect, 
and those were the things ultimately that I think he had 
a difficult time accepting. So I — so, at any rate, I 
talked to them about that e-mail, and then there may have 
been one other one. 

MS. MIDDLETON: Do you remember what the other 


one is? 

MR. RIBELIN; There was an e-mail that was 
completely nonsensical, an e-mail that I think I sent 
that had a word at the beginning of a phrase that was in 
small cap, and then there was either a comma or period, 
and then there was a sentence or a phrase that followed, 
and it was completely nonsensical. 

I mean, it's as though I wrote it after, you 
know, not sleeping for 48 hours. I said, "I don't know 


LISA DENNIS COURT REPORTING 
410-729-0401 



1186 


1 

106 

what this is." And Mary Beth said, "Well, it's obviously 

2 

out of context. It's hard to figure it out." That was 

3 

the other one. 

4 

MS. MIDDLETON: Did they give you these 

5 

documents? Did you keep them or walk away with them, or 

6 

— 

7 

MR. RIBELIN: No, 

8 

MS. MIDDLETON: They showed them to you and 

9 

took them back? 

10 

MR. RIBELIN: Yes. Yes. 

11 

MS, MIDDLETON: Did you talk to them again 

12 

after that? 

13 

MR. RIBELIN: No. 

14 

MR. FOSTER: Have you been asked for documents 

15 

from them since then? 

16 

MR. RIBELIN: The only documents I've been 

17 

asked for are pursuant to your request that went through 

18 

the GC's office, and I've turned those over. 

19 

MR. FOSTER: About how much did you turn over? 

20 

MR. RIBELIN: 1 turned over a Redwell maybe an 

21 

inch-and-a-half thick. 

22 

MR. FOSTER: And what kinds of documents were 

23 

in it? 

24 

MR. RIBELIN: There was a memo that was 

25 

authored by myself to Tom Conroy and Craig Miller 
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1 

concerning possible manipulation. There were 10 or 15 

2 

copies of notes that I took in the course of the 

3 

investigation, just various and sundry odd other 

4 

documents. 

5 

MR. FOSTER: And written notes? 

6 

MR. RIBELIN: Yes. And written notes. Yeah. 

7 

MS. MIDDLETON; And when did you give those to 

8 

the GC's office? 

9 

MR. RIBELIN: Either a week ago today, or two 

10 

weeks ago today. 

11 

MR. FOSTER: Do you have a sense of the 

12 

reputation of the IG's office within SEC? Is it a place 

13 

that employees feel comfortable going and reporting 

14 

waste, fraud and abuse? 

15 

MR. RIBELIN; I don't have a sense. 

16 

MR. KIM: Do you have any reason to believe 

17 

that the IG's office is not independent from influence 

18 

from Commissioners or from the General Counsel's Office? 

19 

MR. RIBELIN: Well, I don't, other than, I 

20 

guess, it's surprising that I wasn't spoken to about this 

21 

firing. 

22 

MR. FOSTER: How did you feel when you learned 

23 

that? 

24 

MR. RIBELIN: That I was not spoken to? 

25 

MR. FOSTER: Right. That you learned that they 
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had done an investigation and. that you hadn't been one of 

2 

the people that had been asked about it, given how much 

3 

time you spent on it? 

4 

MR. RIBELIN: Well, frankly, I had two 

5 

feelings. One, was I was surprised, because I would 

6 

think that they would want to talk to me. And to be very 

7 

honest, I was happy. because I just wanted it to — I just 

8 

didn't want any more involvement in any way, shape, or 

9 

form, you know. So — 

10 

MR. KIM: That's a fair answer. 

11 

MR. FOSTER; I understand. 

12 

MR. KEMERER: We have read press accounts in 

13 

the last month or so that the SEC has taken John Mack's, 

14 

either testimony, or has interviewed him. Have you read 

15 

about that? 

16 

MR. RIBELIN: I have read the press accounts. 

17 

MR. KEMERER: Do you know them to be true. 

18 

independent of what's in the press? 

19 

MR, RIBELIN: I believe he's been interviewed 

20 

or his testimony has been taken. 

21 

MR. KEMERER: A cynic might look at the, sort 

22 

of, timing of that and say, well, the public announcement 

23 

in GE-Heller was July 30, 2001, and the Mack interview 

24 

didn't occur until after July 30, 2006, if what is stated 

25 1 

in the press is true. 
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Did you have any observations about the timing 
of the Mack Interview? 

MR. RIBELIN: I think the — I think what I 
read was that they — two things happened. There Was an 
announcement that there was going to be reopening of the 
IG report and that the testimony was going to be taken, 
so my observation was that it occurred at the same time. 
And by the way, I have had very little involvement with- - 
- as I indicated earlier today, in the case in any kind 
of a direct way for a long time. 

MR. KEMERER: Is that despite what Joe Celia 
said, that you really didn't have much choice? You still 
don't work on that much? 

MR. RIBELIN: Well — 

MR. KEMERER: When did that change? 

MR. RIBELIN: . That was in September or so of 
last year. And we worked pretty diligently through the 
autumn and early winter on the memo, on the manipulation 
aspect of the case. 

Since then, December- January of this year, my 
involvement has been greatly reduced and it's been Steven 
Glascow, working a little bit with Jim Eichner on the 
insider trading side, that has continued to work on it. 

MR. KEMERER: We talked about recusal and the 
Ethics Office. Did there come any time in the course of 
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1 

the Pequot investigation while you were still working on 

2 

it, let's say between Mr. Aguirre leaving in September 

3 

and you not really working on it much after January of 

4 

this year, did there come any time when Berger recused 

5 

himself from it? 

6 

MR. RIBELIN; I don't know. Not to my 

7 

knowledge. I don't know,, though. 

8 

MR./ KEMERER; Would you have known? I mean — 

9 

MR. RIBELIN: I would not necessarily have 

10 

known if he had. 

11 

MR. KEMERER: Okay. That's all I have. 

12 

MR. FOSTER; Other than the previous instances 

13 

that you've already discussed today, do you recall any 

14 

other times in which people at the SEC discussed 

15 

someone's political connections, or political clout, or 

16 

influence, or stature, or anything to that effect as a 

17 

reason — 

18 

MR. KEMERER: Prominence. 

19 

MR. FOSTER; Prominence. Thank you. As a 

20 

reason for not taking their testimony, or not taking 

21 

their testimony until a great deal had been established 

22 

about them? 

23 

MR. RIBELIN: No, I don't recall any. 

24 

MR. PODSIADLY: Well, I think at this point, I 

25 

mean, that's all the questions I have. 
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I 

Do you have anything you want to ask of us? 

2 

MR. FOSTER: Is there anything that we haven't 

3 

asked you about that you think we should know Chat's 

4 

relevant? Let me rephrase that. Is there anything that 

5 

we haven't asked' you about that you think we might think 

6 

we would want to know that is relevant? 

7 

MR. RIBELIM: I can't think of anything 

8 

offhand. I'm a bit tired, frankly. 

9 

MR. FOSTER: So am I. 

10 

MR. KIM: Well, Mr. Ribelin, again, thank you. 

11 

MR. FOSTER: If you do think of anything 

12 

relevant, please don't hesitate to contact us. 

13 

MS. COBB: We're happy to step out. 

14 

MR. FOSTER: Actually, I wanted to ask, we 

15 

didn't get to talk about your education at all, but 

16 

obviously you have sort of sophisticated knowledge of the 

17 

securities markets. Tell us a little bit about y'Our 

18 

post-high school education. 

19 

MR. RIBELIN: I have a Bachelor and Master's 

20 

degree from Eastern Illinois University. I taught there 

21 

for one year in the Economics program. I then went into 

22 

the doctoral program at Indiana in Economics, and I spent 

23 

a year in the program and I taught for a year. I then 

24 

left the program in '86 and moved to Los Angeles, and 

25 

worked in a brokerage firm for two years. In '88, moved 
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1 

to DC, and I've been with the SEC since. 

2 

MR. FOSTER: Okay. 

3 

MR. KEMERER: And I think they were just going 

4 

to offer to leave. Did you feel the need, or do you want 

5 

to tell us anything in their absence? 

6 

MR. RIBELIN: No. I think I may hang around 

7 

and chat, but I don't think there's anything else. 

8 

MR. KEMERER: Excellent. 

9 

MR. FOSTER: Thank you very much. 

10 

MR. PODSIADLY: In closing, we will ask that 

11 

you try to keep what was said in the room here to 

12 

yourself until all the witnesses have been interviewed, 

13 

just so there's no cross-contamination story. 

14 

MR. RIBELIN: Absolutely. I'll do that. 

15 

MR. PODSIADLY: Thank you. Appreciate you 

16 

coming in. 

17 

MR. FOSTER: Thank you. Appreciate your time. 

18 

MR. RIBELIN; Thanks. 

19 

(Whereupon, at 5:31 p.m. the interview was 

20 

concluded. ) 

21 


22 


23 


24 


25 
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Rnm: AgiUlre, Ga;y J, 
psifc Tuesday, July 19, 2Q05 12:00 PM 
^o: (Oeitmaa Mark j,; Pinson, Robert 
Ce: Ribelin, Schner, Jim; Jama, Uban A. 

Sii^ecCLyt^ 

LyiKli will ftti^ bb ih a position 10 have orctestrated the docuntieilt p^Eodji^6& fiom both 
C^B and Mopiin Stanley letating to Macjt. Haying access to our dSTO ahdMorgas 
■StaBilO? subpo^as, he should undcrstarel exactly where wS are going. 

Per earlier disi^ions, Lynch seonted to have m agtadh that did hot jelate to my 
discussioiQ Patalinp, I suspect Patfioo ^l^ l^iviiig widi BliiKh (as he did hom 

Davis Poli siai LyochiLeftjJir Morgan Sta&yyHe turned thejnattct oyerte someone 
last weeh, sl^iBg he would ^ staying at homettlS weeL 

Thlapufa InpergwctivB bdef cah jGpMn Ashley Walt (Morgan Sfemlcy counsel on Friday, 
t^en she eaited to say di(M' wehM ^ ho more Maoili; e-mails. A vye^ before she told me 
that th<^ were still w^ng on producing some additional e-mmls.rt^ting to JMack aiid 
wouM be searching backup tapes. Her tone on Friday, which is ustt^ifiitly hi^t, 
seemed slrained. I^asked he* Imw she already knew dial there wouldbe mi Mtdc e-mails 
inbackt^) l 2 q)es, btd he* answer made no sense. She ^ted to expl^:^ reason in a 
leittei.This was a mild red flag, butf did not make mOthof itbecausnKiS has b^ vety 
cooperative ui^nowi 

Here’s the language fiom our conent subpoaia: 

1. All electronic mail seat to JohiJ L Mack (“Mack”), or auy cdhis secretaries, 
assi^ants, or othere acting mfWs behali hw Januaiy l, !8K)k through March 
31, 20(11, fiom Arthdr J Sambetg f^arobet^% Of &0i0^'pgent^ ^jaat-dr 
employee of Pequot Capital Managcineot (‘lK3i4^; 

2. All electronic mail from Mack, or any df his S6«etaries, assistants, or ofMera 
acting on his behalf, from January i, 2001, fitrough March. 31^ 2001 to 
Sambecg, or to "any agent. oOBcer or erapjoyee of PCM; 

3. All electronic mail sent to Mack, or any of his,secrelaries,lj|!astaiits, or dtheis 
acting on his behalf, from March 1, 2CI0(, through August 1^^2()01, from any 
agent, officer or employee of MS; and 

4. All electromc* mail from Mack, or any of his secretaries, assistant^ or Othl^ 
acting on hui belmlfi fiditi March I, 2Q0 U. through August 30, 200( to atiy? 
agent, officer or iBriiployee of MS. 

I suggtot anotoe* call to Ashley tomorrow or Thursday to bbto to pH 

down exaefly the situation on the Mack e-mail subpoena. 
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Sent: 

To: 


Thirsday. August 04. PM 

Ri>enn.&k; 

Re: Does 3 today wofi^ ffsawGllcdraeui>toseayouBfie 


CJeex ezfict liave Z <^£autedl ydd 1 a sc^ way? t Miinv the cMx^. ^ d^cuseed. wero 

reasooabia not: the opposxt0.‘^aspieici^L3.y ocasiOxitts that jin and Z ear filing and 

I senaed that wora ib the neetlag today and |C'» no^ sure exactly 

wby^ X£ you thlnh thete IsiiueiS e% should address (iscludijag’ tjiiia .ddtl3^os you 

Z'a happy to talk ahoeJb tbeOL with oc anyone else- X* ‘'p, very ooac»rcted that 
you feel th«re are coosider^^hoas or dLscuseions going on behind scentes. Do yoa foaov 
acatettdtnig T don't? 

Brio, X lodlt^ &za^u?i. to oo^izruing to work ^Gh your team oat thih dsxdklag 
A^la you maY to be ^ Jiittle patient us lutll we a better handle on tjbs 

fad:s asid X a^Nc^ogltsd t^t in advance. Xa the meantinef I fn always 'open to 
miggestid^ 9sod op to do wy Job better, and iwve the iirvestlgation 

kec^ln^ ewerytoo ootiva^c^ add happy. 

Sent ffrott. <y 8ta<a^efey tttgifflisftq 

• — Original tteasa ^*^'r-.-».* 

Pton: 'Slhelihi Erie : HWBBjWW Mi 
To; Baaeoa,'^Rcd3art 

Semtj rim Axag Ot 21r33»20 2005 ' ’ 

•Subject: Does 3 today work? Xf so we'll <’«•»* up to see you Jh^c 

Bobf X have to tell you Z was aonpluseed today about the suggestion that wea hold-o££ -oa 
goli^ to cl king, we bad'aXreajfy discussed and ai^ed upon a plan of acttoa (to stokf out 
all mjfypoefiias siinultaneousiyi and now the thought chat we should go £irst tp peguot, and 
.esseohi^iy detetiaiDe whathar a sufficienc reason exists to. go to the othe:^ p^^ers, does 
not coopo^ with how we usually do buaioess (this is especially true given 'docu<^*^bs 
o& their face point Co wash sales) . Xa £acb,, X b^ye been trotoled by a miiober Oddities 
elxnit decif C^is laade od both sides txudixlg ato abode manlpulatibo) o£ bjitja 

i&v«8eigati<M- In' the end I felt I oeedto totS^ibe a' s.troh^ Plto ttot we etidc i«£th the 
original pleoi (aod Co your cradle you agreed) « tot tho OMifiSaued twists, and turns that 
seen to be al«ay» pgt la the road ace beginning to etfe^ stkfX norZle^ i£ anything iji: 
effecting isajtar decisloriQ t^t I'a not reade aware of, obviously leave lis 

wocvtorlog «^t i((r really tokening. £ ask you therefore, to to.' <>£ AHT behind-, thiaf 

akMne dingnsalitaia ax&d/oc Odaslderaelons. £ DCM'T want to jgjlsyf but Z do vsaxt to 

do SQT. itb in. d straighbfoctord aeuuK^ end absent Inteigis/^ fftods. 

Sent fron ay BlackSerry Ritelese Bandlusid 


......Orlgiaal Kesseg^'* 

ftxtts glbellii, Brio ^ 

To: Sanson, Robert 
SesitJ Thu Aug 04 ’O 0 ti 442 S 
Subject: £te: Does 3 today wotkt If so we'll coto tBp to see you Sric 


3 in floe- 

Sent from ay BlaOcBerry Nireless Handheld 


— Chd-glnal Message-- 

“Prom; Hansto; Bctoi rt ^ ^ 

To: Ribelih, Brie 3^4 

Seat;' Aug fl4 OTiSiTaZ 2 <[ 0 $ 

Subject: l>aeB 3 today wocih^ X£ so we'll oe^ up to sse you.Ehd;d 
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Ffticiy, SeMam&ar 09. 2005 1213 PM 


SoztV Vba £e%l^ X fcscnr vou have onafe deal oC: ]i>£<^>dbAc^v6 %i»i& :«a6. anergy 

bhe caaet 

S^raai: RljbelXn, ^ic ' 

Seot £ Thura<iay . -September 09, 200$ iO rS2 Hk 

fanBOO, Robert 
£iar Pen^t 

Bdh, %y!e.ietO«|oto» itlagivingo abottfc- ifiaJptf declel'ooO aait ibve«ti<^ioa. I don't 

JoasW »4UKb. Oil iAa driven the decislcnw^ though, (t^ir aceuaXiHr yi» 

ot- nothing} ,■ Ton 111?* ^ and ytRi'Mi ©ertalalr aoldler, but fm 

Honi^tsBed by IsBuee bllgr ^ tM c^tfnia ot even^ Sbtng back to X 

reaXXy <So need bb Involvaiait gdug iorwaxd. 


Sent f rbt ^ nandbeld 


f^btOi JM>ex^l|[|||||||H 

Tot idbelin. Brie 
S^C: tEh^ 8<^ 00 23$2$4ff9' SOOS 
Subject: As?; 

Coen it lER|Jb9 seoiae pl> »eet to diinusO gp.to *»et witii jde and nark? or actta ap^lmtlcm? 
roii Oaa't l^^iaad IM Ufce tl» ecurk out UaoM that to »e are to 

conCrbveintlni>i X'b Willing to do iidu?& it takes. 

Swt £rQeB og* BlbsAJOerry Mlreleoa naodbeld 

-<?riSl«al' Mda-oioa 8»>rrr~. . ' '*«: 

Fzioai? Brie j||||||[||[HH||||||[|^ 

ik»} Haabdor Robert 
Sants Tbi Sap 00 2U^7t3S 300S 
8dbj€et4 Ba: Foquqjt' 

Bob, flsry has be«i| owr titfts itatxl^oty »itb y«»i W® comtlgeg timg bafora. 

»d ffeatad on wheOiar thd sisa ot tfcO trada is abaxraUoaal? ^ ^cuMtaoeaa tJi^ 

fcava baan srtlculatad: Crada by OASbarg alone, no cHtaisulcAjlob 'rttfr siqrMe: at^ 


basis (Dotvfltbaeandlosr ia Ms own wrda vultipla titaes that 1^X1 it research •isa.t 
a diOaa,* aellibd khd^ ^“is iogeiring ocMBpany juat before the aatkouciceMe^t* «tew Sbd, You 
guys have to Siw Ailbking that the size of a. trade via a tis the past »> ainly' 
cirouiaatasca sidrtb considarlngr. Tbaae guys are anart, unlike cue tlse Inside cra^r 
op^oa sect, t 3 ?iifde opticsis Cor Yirat tlM and aakeB killing. That's bot the paradign ifia cop 
go by. This is different. are diiCierentfintniUl 


Sent from a»y BlacfcBerry Wirelesa ttandheld 

original Hc-ssaae -^r*-- . . 

FrcTRt 8ai»^, 

to: Rlbalin, Brie 

Sent: Tlai 8^ 08 20iOSi54 2005 

Subject* Re* Pe<3«ofc 
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I ha^ nast: |ijxbi*in pequot nad^ Sti 40 ,Mliioa doXl^ tm attacks until 

your beloW^ Your view eeaee -^?<ani*^ m^e ««i9a to CK^aduct « miXti- 

DKniUi eKi^eiee 4 tendLne wtutt we knotr^ 0!a^: ab«aQtre% tlspit: t4iA& it; Jj* 

ijiEi|;<>r^:apii; to look iit «1I t£e surrOundiagr c^'e^sipfettBces of the ft. 

stbr4 4itfIUcult to pxove a cireuaetaatial case If the tradee i#ei^ 
paat pKa^3ti<?^.. If caasiate&t vlth past pra<^i4^^ 

creditdllit^l^ alsoiie iffi^ 

X*d mp^ to 4^ crai^^a it«9 luuidF* ^ havea't located any nore memna fron 

gns^ KIX check wit|i^ pa^ ;iliul otl^rv. I>6t me know it you ^txmt up witi: aos^ythln^ OD 
tiit. CrOOt. 

'Sibaakaf 

Bcfc 

from my BXackfiez^ wireless Ete^Sheld « 


^---HDrigriatol itescage- 
'tfOoit Sihelia, Brie 
Tot BasasoQ^ 

fXi KreitAah. fia^ dvSBipiHiVBMr 

' 4 e^t Tfau Stsp OS 15 « 25 < 6 & 

BBi VtkfUOt 

iBat^ 4M^ a ^^Isor ife Mvo, 1 <Ipa*t know, 20/0004- pagee <$£ 

Px^dUiisr a four yeak ptiiod^ X£ tha QdaatlOfi iv whether U^'va made swiar 
trades in other ooBfMmies Z's oipre the aaeiMr is likely jth^ they iMvei if tlu; erart^ iiW^ 
^yee* le it ekouliahtory? Who do yoh want to m throuj^ ail the tradii^ to deteriBloe this? 
Do you vast a list of all such trades? it will take «!Mka« j6k mors, £6 get the 
answer. Tben/ for this mrclse to really be tiw^hgful (asSuid^ iseazxisgf'^ to begin 

tttth), it will require iit-dspth analysts, as it ralates to whether the tradS is unusual. 


iodk at erverything eurtbundiog the trade - not solely tbe else of the trade, J^t^t daaberar 
e el d there was nothing *?f*vy**i about c£e Beller trades is as predictable as tSiEa sun 
setting tonight In the tt^tetn sky. 


The July '01 trades ware the first trades In Beller. Cra^ Killer ccp^^bd an anaJysif 
trading, at Gary's request, in the cosmoa stock of <zs. ic; should be id Gary' fF f iCah 
have Craig get you the spreadsbeetr If you would like. 


X£ there are any other nemos written by Gary that are gemane Ua these issues;. If yott 
would forward them Oh I'd be appreciative. I'd Itkie very nueb nob td redo wbat fias alreai^ 
been eoaod^ished. X*s sore you feel the sane. That said, X understand the need CS> get 
your sxm axpuad what's In-house. Gary put in 60 -hour worjc weeks for ^upb undef ye«. 
square is SRtob infomatloa to sbsozt>. 


Thanks , Brie . 


Prew: Hanson, Robert 

Senti YtoirSday, Septenfiser 0 $> 2005 2 ; 06 W 
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Ribclinj 

WAi^n 'i^f: Biidhl^i^-t. ifln 

ject s Peqi^b 


Jtust C^'C:- context < CiMc; iNUkxIt:' have draft '<^ iii^ Spqftott 

attached it< Jln« Llftan ai^ thia giftrining to t«3Jc about: ‘at^^ tO taka 

for tia& thr^ oE vs to tfiim dsfc:^ the aiakt:' «e<ik we octocSudck! tb^t «a naacla^ 

first to ^t our axma &rO^Qa,^d«ilt: we hava Ijd Bous^ an4 vtat is still cmtstazidiag to~ ttraii 
of docunat prodopti^- AB X oaotieoad to yolB X'4 l4ka to start steetlcg every week tO 
diecaae tdiare we axB has bees d«iv££bfp priorities, bmiast<^, etc. The 

to do list Is a f Srst, 5 ?ut ab that. 


By abexgafeit^al ibradin?, l^ot referring to iSeguot Hel i B r at -otber 

tlaea tokS ti^dbat be laads siisili^sised tradf^^^ beta, wleh ^otli^' Coepaoiesc .easS»tx^ 
cl w<»e4 in teidbiJ^y in essence that trading MUi i^t so tmaa^. Hy 

reco^ectioQ ^ ^ don't b^ve cn answi^^diSt ^escion in 13ii%^s neaios. ^ eiU, 

of cxmi^e, use 'daiy*B sieftbtt id build ott and bel^ l*ve cut and .pastjra an e-mail froa iSary 
beXw cm r»BEck*s teiaMtig^y^ was^at l<^t dSe earlier , e^mai I you were celled jon 

also Sh^ ebd 2 iidil that to ydo in case .you d3B*t- still Baye it. X£ there 

dtbar- useful aemos,- ^laaase peas them ea. 


Tbasks, 


Bob 


Bobi 


Tou have asked that X do a memo why x believe tbe:^MaClt testiocciy shbuld be tak^ Mi the 
next logical etep in the Pequot in^estlgatioo. X believe there 4S9 tteee reasooSf s 

profile 01 the tipper was dsveldped in this .CM« that his nultiple j^eiahats. 7tm 
posslbiilty that Hack acted as the tipper owf^fies almost very eleheat and is 
Inooosietect with none, ffecood. ^^sther or aOt Is the tipper, his testlmomy giU 

advBjiOe the iiaM!Stigatlcii^ If fas is the tipp^ testimony will lljcely sugg^t l!!dee 

evtsmes to be pursued add others to: be dropped- xt ' 1 ^ 41 ' dbeB^ cd a Bbc^ 

can begin td disprove. If he is ik^ tita tippo:^ jits l^imany Is the Ukdly :^sBt fat>^ ^ 
•lininatlng him from coosiderafign. nds wcMlg .mll 9 g . 0 Hr ^iadted rescxtccee bd hST focniisd 
on Starting B new screening ptooeas to find sHOtfasf pbselble tipper. 


^c3c meets each elenent of the profile. 


The tiising of tba trading with Hack's eeceae to poSsll>le information 

The first element is wbetfaer Hack had possible access to information that OB would jB^e a 
tender offer for HF. Be had access from two sonreesi he bad been the C8b Of Korgan 
Stanley, who advised m, until late March. He also took over as CSFB's GSO on iTuly 12. 
2S01. Gaaiberg's trading pattern, whl<2i I can discuss in more detail if yog want, suggests 
that he obtained lofomaation just before HewdSy duly 2, around July 9, and around July 25. 
Mack coincidentally met with CflFB's CTO on June 28 or June 22, again a few days before he 
began work on July 12, and was CSO at the third key time. Hence, Ka<dc haul relevant 

3 sec 000853 
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coixt^^fl «dtb' csra fSfS ^.. '!>&#& aa^: Iterrlll Ciyncb ta^ 

otbar ittveetait^ >riin 1 ^^g durii^ tHi ^^ 3 pxo\^ aO 01 . Zt vcKiId;%i« 

KxioBistaxt wl'i^ £or-.«oaiti^: at C8FB'''<^''<»;l^'ni^i^oii^ o£ thin' wooia^- 

{u^ooens, idsat in^^toitOEy Msd^. over> l iigt l jSain i fca^iy, ^ how Saqiberg fidw' 

Hack's oev.rc^« i|s C80 of CSVB, ma'msA his soa dIscusMia the fac^ th^ vas the sec^d 
hnOcM «t hhsit sad *it was 900d to ia hi$h piaces;^. ,. 

coi^seV -Chare is the i^ssiQ^ility that Kack« through his oo^ba.ots: «t Hoc?^ 

fitaaaieyi Jaaew alxHit pending tender oCietr. 


<^le 8 tiJ 0 ld^' traiuactiofi. could ^ , in scr^^ d 9 <di hi yfaich 

sugigeii^ -m diffetimc iocus for ^e isveatlgitlbii/ ViMak,-9li^-eouLlA he ever Jmew 

that <SB wbedd s^e the offer ttmtil tlhe public eanounoeca^u^v inveii^^atiCR!; fouid thsn. 

OR :iftltfhhp^ this, was true. iSecoRd* MaOk' Rit|id: say he lismed or iChigiei loi- JOse ses. 
She ifdhulv^ theit .he plaOed oo his eOataccs ^th Baabarg a^ fchaft hiBe and «&ether he 

learned h^4 leaped off^r ^ouod July 9. Finally; he 

t^0sa&xy‘''tifAk--l^^ af(thr;.d^y'.a3 for the first tJUae hiid-^Oiludgc^ .t^'''i<&€n^tiace 

wimtlier 'his .'^wodd'^’eiyen fee odUui^^xed^ 


Also, Saolberer's tradii^ «flS^|WSts he dldajot get the dp until ahortly before he 
bt«(rt^ tradLig, Se wt^ld pot M Ihe liupgest pun^aser of Iff d^ing ORly if be had the tip 
before. Zt also nakeS that hi# hiiiper^ likely soe e ooe h# trusted, got; the tljp^ ^hst 

bafoCe daicberg started tridiiig. Had 1^ had it earlier/ vould he hanre sOC 

canpizx^c^ced it earli^? rurther, <}B laads Its fi^t offer in early .^hxhe. Zt would m&i 
shhse.fof he' buying then %p kntM- about- the tradig^ '^^ifKe-'lifij^-Csra eeetieg 

on ihdei 18 .^riihaie 38 4ad the SaidMsrg hu^ txading the next week fit#; 

further/ ,«ie 8re opezet^i8g in: 1&e^4arlc regarduig eho Na^ spoke ar^ fchien he epc&e dtb 
1iM9i eb^ listeppisg in i:s-13^i(fe CBO, csfb's cbucEsel tells be he d'th CSI8's CPO ind 

th# Credit i^sse bi board. Ifece these the only peoi^i -.rndk^-p testlnsiy 

oca^d 08 towards the key people at ^rs. Conwertely, he might t^i us tl&t be was 

seeing sti^e of the pe^e on the jusmisitloa team as Notuan. Stanley^ at this feijme . lhab 
i^uld take 'the investigation in' A doopletely different direction. 


Hack hdd the motive to tip jSaahetg 


Hack had amltiple OBasona for ti|ikitfgHhaberg>nbouc the Gz tended offer 1th 

Heller/ 

«} Mkek gipt^ iitti> fild'sed #equot funds and dflals that >Uck fehoui^ wcMld have: 

bid retncail hb’ Mbi during ^^.#2 ter 2001/ Hack was getting Into private dealt! t^t. Pequot 
%ias jaittlimr togedtor for Itj.ewn principals/ including poCdectS with the folidwlng code 
naatsas ^ . polios into *|%«ah->*atar^* !(Looei;t 8pin.-:of£ bots^ dAe^r i$2 aillll» info #4^ 
V, Pad kh unkaoltm eakxmt inth distressed whicdi later beeniae Pequot Special 

e^portunibies Phnd; %he a^ interesting siCnmoR ini^ved Fcesh Start. Hack see presalng 
to get li^iB thin for sOBiktlhie.i bh *me 20 , a di*»« /s^kail eaid that be was wihn Hh^ i^ 
that Ha rk w) **’ •*lMtat-- t ny hie chops*’ saaberg'e chops because he had not got tl^ <logueent6 tm- 
this investooeat. HeltbAr the hequot priocipals not Sasberg’s ngn seemed h^apy about Hpak 
getting Into this Fresh Start. During the call on June 29, idridl the su^edtbd tip 
occurred. Saafeefg arranged for Hack to get into Fresh Start. Hack also -was getting into 
P©<auot funds whha they appear to be closed. Ac that time* Hetri&etg's finds weore, doubling in 
value in less 3 years and cfae'Feqoot Scout ftmdefas. doing ■even better. In ^^«ral, 

the funds had a $S milUon lower Unit. B-mails show Hack putting at lease $13 mUlioa 
into tbeee fund#/ one of the ^read sheets I provided to Hack or June 28 shows HaBc 
invested in 15 dafferddt FegUot funds (but it doe# not show idiea) . As a rough estimate, 
based on perfofwaacc over 1999 ehd 2000, Hack could reasonable expect that his new 
Inveatmenta In Fequot durlns 2001 alone would have returned sooethit^ in the range of $5 
sdiiion per year to Hack. 

b) Board seats As shown on one of the spreadsbeetB, Bamberg was promoting Hick t<nr 

4 SeCOOMM 
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board aeata oa botb C 

c) Office space Hack vae space iot rnlttezitly period 

frook March 2001 i^brou^h ?0Qlf Udaen ha bOliiax «K>rk 

d) Stock tips Sanber9 w>gjbdjg stock t jpa ^ pdfellc cQBiiSBhi^ tbat. ffack 

directly invest^ id* *Tbat*0 Dbo^^' ' 

•} Friendahip Ka<^; Aaa.,SiHi^fa 'wot clbgd. £i^ieiEids'« i^tbs'e^^ ^iaidk, todJc ov^ iut^ 

CED at SMfupt, That SaentHd^ dhqp^ fiudk la: tbs middle of an that 

Made ^ jail tellU kiistb a^b^t -1w level of tedtd: Saaberg^ had in I4adk. 1 diecusai^ 
tbii £ri«3.did^ pl«^«d ^ 0une 37 

f) Mack's efossibs^ ' ttte litia lor Paq^c. Mhiie Mack tra4 at CSFE, he wa actips 

7eq|UOt '8 a^enc to incrodbice cue oaipeoiea M^qbt co-Ksi^tk^ with to an 

banker in China. Hacdc'ip letter^ written on behalf of Pequoi^t reads, jhf^.iaot: 
.giypB CSfi (etkerp.lhe. cao> or to Morgian Stanley beca^ld.T 

thatikfiiM' .^;.CtdTM»'. 'jMe the 


Saabexg had -d relatbmal^P 


ffe do 'dot hn^ ;k doifflete pictiire of Made' a fixuitfleiid aaseta, his -he^lMsss 
In li£« Fesnot fnods ia;,2aoi: exdeeded $*6o alllioo. Be holds, an i^ixteeri^ l^ba 

KZTv 1, of S^eoee ^Csaii; Stanford^ end anMBa Croai .Colh^la'. 'He eta^aM Sd^ S3.S 

mililcMxs ond bgilt the largest hedge fu^ In the ^tld as of 2001, %ilisn tl^ trading 

took pla^. Be b^ generally been very eyeful his ooao^ts in MS ^ used 

JUSL instant nesibigii:^, Milch leaVea no trace lit comp ute r, to ccwpwinicatg yitli k^ 
people, in short, he’s a saart guy vhs took few di^cea, Zt does sot fih'the pattern fot 
hin to be tSklng big rjUM^m where he got bis tip. It n^as sense that be got it 
soaeooe be txusted and Mio alao trusted bin. 9bat was Kack< Mack' s e«ttails to and troa 
SaSfiSrg bavS a diecerent fUhg about then. Zb one e-mail, dSnbezg's .Seeretazj' t^la Sanberg 
mole bad c^led and that, *he loves you.' In sun, there was a deep trust and fri^dship 
between theia. It is exactly tdub kind of relationship that Sanberg would £e<iil coffifortable 
calling on for a tip as big as UP aiui <3B. 


Saabexg'B neiM £or 4( big favor d^oB -an hid Crikmdv 


Is -2001, daoibtiiE^e company splitting apart. Heaton Was a yoWager Jkhd a risibg. 
star. Baatco^s performance was dwarfing daifcezg's. Saaberg was recovar^^ 
surgery, Benton wdS' Ihhviog tdtjhPt least half «oapai^» UffOberg ^ lodging at 87^ 
bigger staff Idss^ to Benton, Ida testified that be was cNnkchmed at this time that 14^ 
of hia executive ooonittee waUc.* Jiblg Mt on <S-KF would llluSttate that 

ball bad not alowed. Regard!^ QBi'acr, Macflf whs just the guy to do hid old friend a 3^ 
favor, ^ne that would also banaCit him. 


Begarding SasQjerg's situation during this time 'ibrans, he testiCied at the first aefiSion: 


The cenpany was about to ^lit, it was about to split. Xa Septoober 'OO., I bad an aortic 
wedloal 8ituatl<ffl aiSd was near death. I was dn heavy oedlcatloa, and I was crying to 
reestablish the fracxdtije value of Peguot and the core funds. I was actively looking for 
help, and I did things in a fnanner that was expedient at the time given nty eapertlse in 
Cble area. 
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Xi' .a-'’iiiiiidlax v«£il^ lie second 


v.^ tttik itw goixg pa eplit ia !iino^^^ SttMci Mre b^ othec paa^ixtg 

direct^ parcnecs. rlnee wece fxagLlo, i CW*" «pp3ppval to do idxatever X waj^jpid-- 

to dK> or tliey |et«|tfiaugia Added} . 


Tbe^ do dot to Otlssir XOads SiMbiatff 


the evidence idoee not oerely point 1^ mok. polntn -^: |k> one ol«H9i. X have been, tficooab 
tha -Sist^bwg e^^iiudls# lu .0 ealezklair, hia credit card rOoediiits wad jifioiib allpe. ^Xton; 
Srici>- Inmcy^ have been tbrough tbe e^aailf. one tuur.aboMi vp an ar posaUbtle candidate , 
Poster, Fried Frfmk bae etated that ;s4jd>er9 ande the if^aidoa: ITo one ima Xlated 

id^th bin on tbe Fried Frank Xlcta of thoae participating In do^tpapt d^iaiooa, St we 
deai'^t. a look at Mack, ■%»■: dll a^rst again ' iodciitg for^'llEOiMagliMit the 

tlskd i3» guectioQ wia^' imiiias tjt^ find bio. or her, .lh»e be -4 blnilar'^ 
reason not proceeding with jeacapisatloQt Very pcaethly y^« ■aaxbjf!a ^ *-tt 

olrolea:# 


Frcns jUlbeliny BrXc 

SetMTi septanbex oe>; SOSS 12;<I4 pm 

Tot hanaon, Robert 

Gs^ jcreitman, Mdzk j,:; Celia, Jbilaih Sy 
dtabject: 

Bcbf tbe outline you juat aent oe' baa lo the aet^dn jrlfee^le/Heller* ^ It^ in 

reference to preparing a neow) outlining l|baats >^«uae«l vltit ^aric addreaiftogr ^ihttrra^onal 
trading?* Mhat doea tbat nean? Xa preparing a iwinQ for Nark;' are' you, JlM antf : 
reviewing tbe aeveral nwooe I understand !R^e jOkept ipo you. and Nark by deuryjf tf you bave 
those fseaiM coi^d X see tbes? Ibanka. 


Hark; X'Xi copy you on theaa cobrnmicatetbcui iao ^ fozwaxd bo you. 
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MnWams. B«tty J. 

Ffom: 

West, Lawrence 

Sent: 

Monday. Augud 01, 200S 0:07 PM 

T : 

Berger, Paul 

Subjact: 

Re: Yoiirvoicemalt 

C»: 



-• — ^Ori^inal' 

Froaii Berger, 

Vo: Meat, I*awa 
Sent: Mc» JUig 
Sobjject: Bex Your voLcenaill 

X*ll talic to you tott^rrow >> petraoimel ieaue. 

Paul 


Paul B. Berg^ 

Bivialoa of aaforceneat 
Se^irltlea and Exchange ccnniaaloQ 


01 18:06:41 2005 


Otriglnal Message- 

Prom: Vest, l,awr«Poe_j 
Tot Berger, Paul _ _ _ 

Seat: Mon Aug Ql 18:05:14 2005 
Subject: Your voloemalll 


1 just r ang. 
l*arry. 


You didn't pick up — 1 presume you've left for the day. iftmt'i 


t5>? 
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Williams, 

From: 

Sent: 

To: 

Sufaloct- 


Mackel, Susan 

Monday. At^t 01. 2005 2:51 PM 

Betgsr.Paul 

RE: Merit Pay 


I wfl cal you when I am dona with mis can. 


Rom: Berber, Paul 

Senb Monday, August 01, :H»5 2:49 PH 
To: Mattel, Susan 
SuttJect: RE: Merit Pay . 

Not a typo. We should talk. 


Rom: Mattel, Susan 

sent: Monday, August 01, ZOOS 2.-« PM 

To: Betg«, Paul 

Subjact: IS: Merft tey 

I »n on a conferance cal, but unless It is a typo, you may walk to circulate I to all of the Comp Comn^ee and 
Linda and see if anyone has a proUem with maktog the change. 

Thanks. " ■ 


From: Betger, Pail 

Sant: Monday, August Ol, 2005 2:28 PM 
To: Mattel, Susan 
Sultlacb Merit Pay 

Susan, 

I need lo mate another changs on the mark pay schedule. me when you have a chance. Thanks. 

Paul 
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Wjjlgiw^ggl^^ 

From: 

Sent: 

To: 

Subject: 


Kr^tman, MarttJ. 

Monday, August 01 , 2005 6:1* PM 
Sofoer, Paul 

Sui^mental EvduaOons 


Attachment*: 


Supptemenlal Ev^uatlons 2.dQC 


Paul - My draft, Bob's comments Included. Will have Dave’s, if any, tomorrow morning. Marie 



SupcIanMUl 
evafcabae5 2.(toc.. 
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Supplemental Evaluations: 

Aouln-e: Gaiy worics very hard, puts in long hours, and is dedicated to his 
work. He is willing to go ttie extra mlie. But he is resistant to supet%^sion 
and insufficiently aware of institutional protocol and possible programmatic 
impact of his invesOgative methods. For example, though he feels 
a>mpetent to manage the Pequot investigation cm his own, certain 
subpoenas he issued required retraction to awsid violating privar^ stetutes 
and he has, by faiiing to consult with his branch chief, inaccurately stated 
Commission policy in communication with defense counselHis desire to 
maintain complete control of his inves^ation seems to preclude firil and 
open sharing of infcmnation with others. He has dfffkxilty exi^aining the 
significanr^ of evidence his investigation uncovered in a dear and well- 
organized manner and expresses resentment at what he inaccurately 
percei^^s as attempts by his superNrisors to thwart his success. 

Swanson: Rob puts in long hours, takes advantage of expense available 
throughout the Commission, and develops creative investigative models. 
He has excellent analytical skiHs. He has difficulty, however, workir^ within 
a structured organizational framework and fa^s adequately to solicit his 
supervisors with respect to tactical and strategic dedslons. For example, 
he has dispatched subpoenas without first dearing them with his branch 
chief, and taken legal positions v^thout full OKisidetation of conflicting 
dedsions. Often he seems to focus on his personal interest in aspects of 
his investigations rather than soliciting others’ input to ensure shared 
understanding of priorities and concerns. 
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VWIIam .B^ttvJ. 

From: 

Sant 

To: 

Subject; 

Attachments: 


KMnaa Marie J. 

Monday. Adjust 01, a)05 5:28 m 

Beiger, Paul 

Bor Basse'S Evaluation 

June 2005 Ewakialian.doc 


Paul - Am open to ^geation on thte. . Mark 



June 2005 
VBill«kMUlOC<34IC 
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Hwiy, M lltida 

From: RibeUn, Eric 

S M; Friday, February 25, 2005 11 .29 am 

To; Fay, James 

Subject: RE:tMO-9B18-emagprodtxriion 


You know Hamlet never rested. Be was a one-man wrecking machine. 

. — Original Message — 

From: Fay, James 

Sent: Friday, February 25, 2005 11:25 AH 
To: EUbelln, Eric 

Subject: RE: MHO -9816 — email production 

I bave faith that you will stay the course, but let me say this: I have seen 
these enf. lawyers get all huffy before. They are rsopty suits. Hhen push 
comes to shove, no one in the SEC is going to take on FF or any other major 
player. Not going to happen. Witness the touchy feely 'oonfetence" you are 
going to have next week. When FF gets a handle on the email, they will 
produce them, and iwt before . . . sorry, not what you want to hear . . . 

— ; Original Message 

From: Ribelin, Eric 

Sent: Friday, February 25, 2005 11:22 AM 
To : Fay, James 

Subject: RE: MHO -9818 — email production 

1 will continue to be outraged and 1 will be heard. Meanwhile, this 
investigation ain't going away. 

—Original Message 

From: Fay, James 

Sent: Friday, February 25, 2005 11:19 AM 
To: Ribelin, trie 

Subject: RE: MHO -9818 — email production 

I think you are dead on; That FF doesn't realise that they are sxjpposed to 
search back up tapes? That is absurd. Anyone from FF who actually says that 
should bo the subject of a criminal referral. These guys are the laost 
sophisticated guys around. Back up tapes? That is like not knowing that you 
have to search your garage and we are letting then get away with it. 

Original Message 

From: Ribelin, Eric 

Sent: Friday, February 25, 2005 11:10 AH 
To: Fay, James 

Subject: RE: MHO -9818 — email production 

3 or more former employees of Broadcourt ate at Pequot. Direct line of info 
perhaps. What do you think about "It's a lie. And we're the ones being lied 
to?" We need to start whacking these hacks with 102(e), That'll stop the 
obstruction. 

Original Message 

From; Fay, James 

Sent: Friday, February 25, 2005 10:57 AM 
To: Ribelin, Eric 

Subject: BE: MHO -9818 — email production 


1 am not so sure I followed the Ktt guy’s email. They don't save email, 
unless they do? And there is 30K of Pequot email? Of course, depending on 
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ho« they search, there may be tremendous repetition. For exaii^l , if I have 
3000 emails on my system today, and one year from now you ask for all my 
email. I would give you 3000 for Feb. 3000 plus the 100 added in March, 3100 
plus the 100 added in J^ril...see what I loean? I have no idea how many people 
are writing back and forth, but that Is a lot of email!! Oh, Baby... 


Original Message 

From: Ribelln, Eric 

Sent: Friday, February 25, 2005 10:00 AM 
To; Fay, James 

Subject; FH: MHO -9818 — email production 


Original Message 

From: Ribelln, Eric 

Sent: Friday, February 25, 2005 9:56 AM 

To: Aguirre, Gary J.j Hanson, Robert; Foster, Hilton 

Cc: Kreitman, Mark J. 

Subject; RE: MHO -9818 — email production ' , 

"Privilege’ is a red herring. It's a lie. And we’re the ones being lied to. 


From: Aguirre, Gary J. 

Sent; Friday, February 25, 2005 5:59 AH 

To: Banson, Rrbert; Ribelln, Eric; Foster, Hilton 

Cc: Kreitman, Mark J. 

Subject: FW; MHO -9818 -- email production 


Is there another reason Pequot has straight armed our efforts to get its e- 
malis and schedule exams to the point it appears to accept Che risks of 
Commission proceeding? Is Pequot waiting to get the 31, QOO Pequot-Broadview- 
Jeffries e-mails from Jeffries so they can be considered before exams proceed? 
I thinks so. I suspect that Peguot-Frled Frank thought these e-mails were 
going to stay burled. 

At the risk of being repetitive, having 31,000 Pequot e-nalls pop up Is 
startling. That's something like 80 e-amails a day between Pequot, Broadview 
and Jeffries. These e-mails are all before the sjolash about e-mails in 2003. 

For those that don't recall the history, Broadview, a B-d, was the adviser to , 
Elite when it was acquired by the Thomson Company. Broadview itself was later 
acquired by Jeffries. I have always believed the Elite acquisition, all facts 
considered, is the strongest SRO referral. It was the first matter discussed 
in the formal action memo. Jeffries-Broadview are now represented by 
Kirkpatrlck-Lockhart (Ellleen Claverel . A number of Broadview graduates are 
now with Pequot, including both Lenthan and Rossman (suspected tlppee] whose 
exams are scheduled for April. 

Rossman has frequent meetings with Broadview and for sure knows what’s going 
on with the case. I have also believe Clavere is coordinating the Broadview 
defense with Audrey. 

Both Jeffries and Pequot have been playing the *1 didn't know you wanted us 
puli e^oalls from backup tapes game." Jeffries also claimed until this week 
that it had no incoming e-mails and thus no Pequot incoming e-mails. The 
Jeffries version of the game ended when we included the backup tapes in our 
recent subpoena and began asking who the compliance officer was for the period 
in question. Clavere asked me several times whether I really wanted the backup 
tapes. Each time I said yes unless she convinces me that we have everything. 

Pequot must be petrified by Broadview' s breaking ranks and producing 31,000 
Pequot -Broadview e-mails to us. The e-mails Jeffries produces may Include sc»e 
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of the Pequot '!double deleter." I would also assume that Pequot or Fried-Frant 
has made arrangements to get them or already has them. 

In the e-mail below (sent yesterday), Klrlqpatrick-Locldiart is trying to buy 
some mor tia^ to restore the e-mails. This Is also the first time they rereal 
to us the existence of the 31,000 Pequot e-mails they^re holding. Is it 
appropriate to ask Clavere if she has any reason to believe her client is 
providing or intends to provide the 31, 000 e-mails to Peguot? If this is 
going on, it is more likely being done under the cover of 'privilege, " like 
the one Pequot is asserting in connectiwi with its own e-mails. The review by 
Fried-Frank of the Broadview e-mails would be privileged, but not the delivery 
of the e-mails by Kirkpatrick or Jeffries-Broadvew to Fried-Frank. 

Gary 


——Original Message — — 

From: Guo, Klnxin 
To: Aguirre, Gary J. 

Cc; Clavere, Eilleen 

Sent: 2/23/2005 9:43 PM 

Subject: MHO -9818 — email production 

bear Mr. Aguirre, 

V 

I*m sending out a box of documents and 1 CO to you via FedEx tonight. I 
wanted to give you a status report on Jefferies* email search efforts 
and would like to request an extension of the February 24th document 
production deadline accordingly. 

As you ace aware that prior to December 1, 2003, as a matter of its 
email retention policy, Broadview did not retain any incoming and 
internal emails of its employees. Consequently the incoming and internal 
emails during the specified periods were not archived. However, as we 
later found out, certain incoming and internal emails may have been 
saved under certain circumstances. For example, if a Broadview employee 
had saved the incoming or Internal emails in his or her nailflle, then' 
such ^oails can be retrieved. However, this search of individual 
employee mail file is very labor intensive and time consuming. As of 
today, Jefferies XT staff has performed the following searches: 

#1 - Searching all officially archived emails from 01/01/2002 through 
06/30/2003 for select keywords: 


* For "pequot" OR "pequotcap.com" OR "pcm" there were 31,159 
emails that were returned. 

* For "elite* OR "elite.com" there were 40,997 emails that were 
returned. 

Because Jefferies and Broadview share the same archive, 

J fferies IT staff is in the process of separating Broadview*s emails 
from the search results. 


#2 • Searching all Broadview mailfiles that still exist from 01/01/2002 
through 06/30/2003 for select keywords; 

This search was performed as follows: 
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* On the Broadview nail servers# an agent was run that went 
through every mailflle wher a person document existed and pulled a copy 
o£ any email still in their mailflle from 01/01/2002 through 06/30/2003 
and put It in a s parate Notes database (mailsearchjan Xie.nsf). 

* On the Broadview mall servers# an agent was run that went 
.through every mail-in database and pulled a copy of any email from 
01/01/2002 through 06/30/2003 and put it in a separate Notes database 
{mallsearchjanelle2.Dsf} . 

* On the Broadview mail servers# an agent was run that went 
through every orphaned database and other files# and pulled a copy of 
any email from 01/01/2002 through 06/30/2003 and put it in a separate 
Notes database <iiiailsearchjanelle4 .nsf). 

* The above 3 new databases were indexed and keywords searched. 

* In the above 3 new databases# "pequot” OR "pequotcap.coa” OR 
^pcm" were searched and the results placed in another database called 
BVNallsearchBequot. There were 509 emails found. 

* In the above 3 new databases# •elite*' OR "elite.com* were 
searched and the results placed in another database called 
BVHaiisearchEilte. There were 1#897 emails found. 

#3 - Calendar Entry search found in Broadview Hailfiles: 

This search was performed as follows: 


* On the Broadview mail servers# an agent was run that went 
through every mailflle where a person document existed or an or^^aned 
mailflle# and pulled a copy of any calendar entry still in their 
mailflle from 01/01/2002 through 06/30/2003 and put it in a separate 
Notes database (mailsearchidnellel.nsf) . 

* The above database was indexed. 

* All 51 names of Attachment A Non-Exclusive List of Pequot 
Employees was searched# and there were no calendar entries found for any 
of these people. 

* Searches for "pe<^ot* OR "pequotcap.ccxn* OR "pcni" were 
performed. 5 calendar entries were found and placed in a folder on 
BVCalendarS. "elite* OR "ellte.com" was also searched for and 49 
calendar entries were found and placed in a different folder. 


#4 - A search of all Jefferies* official archived emails for the 
individuals and timeframes specified in Exhibit C of the Subpoena. 


IS - A search of all the Broadview mailfiles for the individuals and 
tlmefr^es si^cified in Exhibit C of the Subpoena. 

On. the Broadview mail servers^ an agent was run that went through 
every mailflle where a person document existed and pulled a copy 
of 

any email still in their mailflle from 01/01/2002 through 
06/30/2003 

and put it In a separate Notes database (mallsearchjanelle.nsf) . 
This database was indexed. 

A search was done for each person’s name and it had to be present 
in 

any one of these fields - From; SendTo; BlindCopyTo/ CopyTo#* 
Recipients; Principal. Their last name was used as well as their 
internet email address. 

Results of the search were placed in a new database called 
BVMailfileSearchS with a folder for each person. 

f6 - CD search of Kennet Mailfiles. 

Due the extensive number of searches involved here# we expect to receive 
the COS that contain the search results in the next few days. I will 


SEC0009SS61 



1216 


promptly forward ^ea as soon as I finish reviewing their cont nts, I 
understand that, based on your conversations with Eilleen Clavere, a 
Lotus Hotes format of the etaails would be acc ptable to you. 

Thanks very much for your patience and understanding. Please feel free 
to call me if you hav any questions. As always, if there are any 
additional documents that we found responsiv to th Staff's r quest 
during this process, we will promptly forward them to the Staff. 

Regards. 


Xinxln 6uo, Esq. 

Kirkpatrick f Lockhart Nicholson Eraham LLP 
Four Embarcadero Center 10th Fir 


San Fran cisco, CA 94 111 
Fax ; 

wviw. king, cos 

This electronic message ccnttains information from the law firm of 
Kirkpatrick s Lockkart Nicholson Graham LLP. The contents of this 
e-mail are confidential and may be protected by the attorney-client or 
other privileges. The information Is intended for the use of the 
addressee (s) only. If you ace not an addressee, note that any 
disclosure, copying, distribution, or use of the contents of this 
message is prohibited. If you have received this e-mail in error, 
please contact me immediately at the phone number or addresses above. 
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Hardy, M Wnda 

Hans<m, Robert 
Frid^. June 03, 2<^5 10.t)0 AM 
>^ifT^GaiyJ. 

Re: Possible tipper new Pequot CNalrman? 


Mack is another bad guy {in my view) 


3ent from my BlacfcBerry Wireless Han<&eld 


From: 

Bent; 

To: 

Subject: 


-——Original Hessage- 
From: AguirfST'TT.Sry J. 

To 4 Ribelin, Eric 
Eichnef # Jim 

Stephen ‘ 

CC: Hanson, Robert 
sent: Fri Jun 03 08:36:07 2005 
Subject: Possible tipper new Pequot Chairman? 



Foster, Hi lton 
Conroy, Thoiaaj 
2 _Hiller^ Mancy B. 

Kreitman, Mark J 



John Hack, who came up on radar screen as possible G£-Heller tipper, has just 
become chairman of .Pequot Capital, according to WSJ article below. Mack moved 
from Morgan Stanley, adviser in Heller acquisition, to CSF6, also adviser in 
Heller, in late July 2001, the month of acquisition. The are hundreds of 
Pequot e-mails referring to H^ck, including a dozen in July 2001. See e-mail 
below between Samberg and his son referring to Hack ("It's nice to have 
friends in high places...:)^ Is there something to this perverse logic: Mack 
is the only person in the world who would have as much to loose as Samberg if 
we could prove that he provided material-nonpublic info to Samberg. Who safer 
for Samberg to head Pequot and keep its secrets? Please noce the happy face 
which has already come up twice in relating to possible flow of insider info. 
Ironically, Mack's article quoted below is C-^l of WSJ, just as was when 
SaiHoerg's exchanged e-mails below. 


John Mack to Join 
Feqfuot Hedge Fund 
In Chairman's Role' 

By GREGORY ZUCKERMAH and AHN DAVIS 

Staff Reporters of THE WALL STREET JOURHAL June 3, 2005 

In the latest example of a prominent financial fi^re entering the hedge-fund 
world, former Wall Street heavy-hitter John Mack is joining Pequot Capital 
Management Inc. as chairman. 

Mr. Mack, 60 years old, was co-chief executive of Credit Suisse Group and CEO 
of that bank's Credit Suisse First Boston until last year, and previously was 
president of Wall Street , firm Morgan Stanley. He will work with Pequot's 
founder. Art Samberg, to help lead the firm into new markets, recruit money 
managers and help guide the Westport, Conn., firm. Hedge funds are lightly 
regulated investing pools, traditionally for the wealthy and Institutions. 

{John MacklMr. Samberg, .64, an investor with a well-regarded record, will 
remain chief executive of Pequot, which manages about $6.5 billion, 
effectively running the firm day-to-day. (Meanwhile, a British financial 
regulator. Gay Huey Evans, is joining a hedge fund run by Citigroup.) 

Speculation about where Mr. Mack would land after he was replaced last year at 
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Page 1 of 1 

- Hardy. Melinda 

FnHn: MUer. Nancy 6. 

Smt: Wednesday, July 06. 2005 5:33 PM 

To: l^ltmafl, Mark Jj Hanson, Robert; Aguirre, Gary J.; Eichner, Jim; jatna, LAan A. 

Sulq«^ PCM trading in GE and PF 
Attachments; HelerActlvRy.doc 

W. 

Attached is a tabie shcmving POM'S trading in HF and GE as a percentage of volume around the time of the 
merger. The ^u^on was annoinced on July 30. 2001. {i;in assuming Ih^ when a company is shorted that 
this actMly is included in the volume calculation for that day. Let me know if this is Incorrect) 

Thanks. 

Nancy 


llA)3/2006 
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H Her Fbiancial ActIvHy 

-(ffotei O')* )* ><■ HF acUirity on PCM trading report for 2001.) 



PCMSIrem 

Volunw 

%ofV<iL 

1 Pllca/chan 

Total 

7/2/2001 

118.000 

394.300 

:S.9265% 

$ 

39.0^1 

$ (4.605.315.80) 

7/3«001 

77.aK> 

^.100 

26.0723% 

$ 

40.2122 

$ (3.104.381.84) 

7/SC001 

10.000 

195.000 

5.12K% 

$ 

39.4742 

$ (394.742.00) 

7/9/2001 

15.000 

111^^9 

9.1968% 

$ 

38.9^ 

$ (584.038.50) 



501.500 

22.1137% 

$ 

38.3500 

$ (4.253.015.00) 


iik!iM 



$ 

38.3636 

$ (3.506.433.04) 

7/12/2001 



20.0475% 

$ 

39.4324 


7/13/2001 

HHHl 


6.6729% 

$ 

39.4175 

$ (1,970,875.00) 

7/17/2001 

187.500 


33.5961% 

1 



7/18«)01 

miiHisii 

IHiiS 

17.6616% 

$ 

38.7562 

$ (1.937.810.00) 

7/19«001 

30.000 

270.400 

11.0947% 

$ 

37.8432 

$ (1.135.296.00) 

7/20«001 

75.000 

1.134.700 

6.6097% 

$ 

36.6953 

$ (2.752.147.50) 

7/230001 

60.400 

394.800 

15.2989% 

$ 

36.0990 

$ (2.180.379.60) 

7/24/2001 

HIHSill 

227.200 

16.9454% 

$ 

35.8584 

$ (1.380.548.40) 

7/250001 

73.000 

477.600 

15.2848% 

$ 

35.8609 

$ (2,617.845.70) 

7/26/2001 

50.000 

451.700 

11.0693% 

$ 

35.5428 

$ (1.777.140.(K)) 

7/27/2001 

10.000 

101.000 

9.9010% 

$ 

35.9440 

$ (359.440.00) 


1,14S^0 {(43,897,910^} 


7/30/2001 

948,200 

14,549,100 

6.5172% 

$ 

52.9811 

$50,236,679.02 

7/30/2001 

200.000 


1.3747% 


53.0033 

$ 10.600.660.00 


1,148,200 $ 60,837.339.<e 


I $16,939.428.52 
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OE Acfivtty 

(AStradiiislMfora and alter the amuMmosment of Ui nwiser.) 


Date 

PCM^WMs 

Vaiume 

%ofVol. 

mce/share 

T«ai ■ 

7/2»2001 

756.600 

25.075.500 

a0173% 

RISSI 

? 

m.976.184.021 

7/27/2001 

ISililH 

16.467.900 

0.2065% 

$44.3648 

$ 

(1.508,403.20) 

7/27/2001 

50.000 


0.3036% 

$44.3600 

$ 

mm 


840,6<» $ (3^702,587^) 


8/13/2001 

906,6(» 



$42.5316 

$ 38.559.148.56 
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Statement of Paul R, Berger 
United States Senate 
Committee on the Judiciary 
December 5, 2006 

Chairman Specter, Ranking Member Leahy, Members of the Committee, good 
morning. Thank you for the invitation to appear before this Committee and to respond to 
allegations of abuse of authority that have been made by a former staff lawyer of the Division 
of Enforcement of the United States Securities and Exchange Commission. 

I believe that accountability and oversight are healthy, and I commend you, Mr. 
Chairman, as well as Senator Grassley for taking these matters seriously. 

These allegations deserve to be put to rest, for they are utterly and completely false. 
They are a slur on the good names of literally hundreds of members of the SEC's Enforcement 
staff, who show up to work each and every day with only one goal in mind - to protect the 
Nation’s investors. And they are a slur on the presidentially appointed Commissioners of the 
SEC, members of both political parties. 

The allegations also are an offense against basic standards of law enforcement. 
Throughout my 14 years at the SEC’s Division of Enforcement, we recommended that the 
Commission bring cases - or not - solely on the basis of the evidence. If we believed that the 
evidence was there, we were prepared to be put to our proof in the courts or in administrative 
tribunals. But suspicion is no substinite for evidence, and innuendo is no substitute for proof 

Mr. Aguirre has done a great deal of damage. To be sure, those who are the subject of 
Mr. Aguirre’s baseless slurs have had to deal with all sorts of inconvenience, disruption, and 
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embarrassment that come from dealing with this type of matter. I’m more concerned, though, 
with the harm to investors. For all I know, by publicly disclosing the details of a then- 
ongoing investigation, Mr. Aguirre compromised the very investigation he falsely claims he 
was impeded from pursuing. 

1 fear also that Mr, Aguirre’s false claims have made it harder for the Division of 
Enforcement, which many SEC chairmen, including Chairman Cox, have referred to as the 
Commission’s “crown jewel,” to do its job. All members of the Enforcement staff must feel 
free to do their jobs, to shoot straight, without fear of reprisal from those with whom they may 
have professional disagreements. It does not help the Nation’s investors for their watchdogs to 
investigate defensively, to make decisions as to whom to investigate and sue - or not to - 
based on excessive concerns about how enforcement decisions will look if someone tries to 
twist them for his own purposes. Nor is it fair to those who may be innocent of any charges 
for Enforcement staff to bring charges solely out of a fear that they may be called before a 
Congressional committee to explain themselves. 

This submission touches in some detail upon some of the many ways in which Mr. 
Aguirre’s allegations are utterly and completely false. I want there to be no doubt about the 
truth: 

• Contrary to what Mr. Aguirre says, he is no whistleblower. My 14 years of law 
enforcement experience taught me to appreciate how much the public is served by 
whistleblowers. The SEC’s law enforcement efforts have been greatly enhanced by the 
actions of whistleblowers, and members of this Committee have been in the forefront 
of efforts to afford them appropriate protection. But Mr. Aguirre was not a long-term 
valued employee who came forward with reports of wrongdoing and was terminated 
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for his efforts. No, Mr. Aguirre was a probationary employee who had trouble 
accepting supervision and who, rather than accepting honest differences in professional 
judgment, has fabricated fantastic tales in an effort to “explain” why his more 
experienced supervisors simply had a different view. 

• Contrary to what Mr. Aguirre says, no one stopped an SEC investigation in which he 
was involved while he was at die Commission. In fact, that investigation continued a 
year after Mr. Aguirre’s departure. 

• Contrary to what Mr. Aguirre says, no one refused his request to take testimony of 
John Mack. In fact, Mr. Aguirre was told that his request to take testimony might 
make sense, but that he hadn't yet done enough investigating to obtain testimony that 
would be useful. Based on my 14 years of law enforcement experience, I believed 
then, as I believe now, that it would not have been in the best interests of the 
government to take Mr. Mack’s testimony when Mr. Aguirre wanted, when we had not 
yet done the investigative homework necessary to make sure that the testimony would 
be successful from the government’s point of view, 

• Contrary to what Mr, Aguirre says, no one told him that the SEC staff was reluctant to 
take Mr. Mack’s testimony because he had some “political influence.” In fact, 1 told 
Mr. Aguirre exactly the opposite and pointed out to him some of the many powerful 
people, both in and out of government, that the Division of Enforcement had taken on. 

• Contrary to what Mr. Aguirre says, Mr. Mack was accorded no special treatment 
when, in June 2005, lawyers for Morgan Stanley’s board of directors called to see if 
Mr. Mack, who was under consideration to be hired as Morgan Stanley’s chief 


3 



1224 


executive officer, had regulatory exposure. In fact, counsel was told the staff could 
give no assurance, one way or the other about Mr. Mack’s exposure. 

• Contrary to what Mr. Aguirre says, his employment was not terminated because he 
sought to take Mr. Mack’s testimony. In fact, the SEC decided not to extend Mr, 
Aguirre’s employment beyond his probationary period because Mr. Aguirre could not 
or would not accept reasonable supervision and direction and arrogated to himself 
power that is not supposed to be exercised by any single member of the SEC staff. 

• Contrary to what Mr. Aguirre has insinuated, I did not support the decision of Mr. 
Aguirre’s direct supervisors to delay Mr. Mack’s testimony to curry favor with any 
potential employer. No potential employer with which I later dealt had any interest in 
the outcome of the investigation nor would 1 ever alter the course of an investigation to 
curry favor with anyone. It simply did not happen. 

Backaround 

I had the great privilege of serving for 14 years in the Enforcement Division of the 
Securities and Exchange Commission, starting as a staff attorney in 1992 and serving as 
Associate Director of Enforcement from 2000 until my deparmre in 2006. 

1 had senior responsibility for some of the SEC’s most significant cases. These 
included the recent Fannie Mae enforcement case, which resulted in a $350 million civil 
penalty (at that time second only to WorldCom); the financial fraud case against Xerox (which 
resulted in what was then the largest civil penalty against a company in a financial fraud case); 
the AremisSofi financial fraud case (in which the SEC and the DOJ successfully froze assets in 
the Isle of Man and repatriated $200 million to the U.S.); cases involving the anti-bribery 
provisions of the federal securities laws such as the landmark case against Titan Corporation 
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(which resulted in the largest civil penalty ever paid in such a case and seminal guidance to 
issuers of securities); executive compensation cases against General Electric and Tyson Foods; 
and auditor independence cases against KPMG, PricewaterhouseCoopers, and Ernst & Young. 
During my tenure I supervised investigations that resulted in major cases brought against, among 
others, Knight Securities, Merrill Lynch, NationsBank and Morgan Stanley. 

1 participated in literally scores of insider trading investigations, including the 
Deephaven Capita! case, (which involved a hedge fund that traded improperly in PIPEs 
transactions); the Nalco investigation against prominent Mexican nationals who paid over $4.7 
million in disgorgement and penalties (the case also resulted in 2 criminal prosecutions); and the 
McDermott case against 3 individuals including the fonner Chairman and CEO of an investment 
bank (resulted in 3 criminal prosecutions). 

1 received several awards for my work in the Enforcement Division, notably the 
Chairman’s Award for Excellence and the Commission’s Stanley Sporkin Award for excellence 
in aggressive but fair enforcement activities. 

Over the years, I received my share of criticism. In many times, and in many ways, I was 
told I was being unreasonably tough, that I didn’t “understand" how business was done. I’ve 
been accused of “oveireacting” to small problems by insisting that the Enforcement Division 
recommend enforcement actions for what defense lawyers deemed “understandable” 
transgressions. I’ve been told ray investigations went too quickly or too slowly. I’ve been called 
names. But I’ve never been told I was too soil or too lenient, or that I didn’t pursue my cases 
vigorously enough. 

The culture of the SEC’s Division of Enforcement is to conduct investigations 
aggressively, fairly, and within the bounds of the laws it is charged with enforcing. Congress 
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and tlie SEC itself have given the enforcement staff considerable power. That power must be 
used wisely and judiciously. The American public expects and deserves nothing less. Senior 
members of the staff of the Division of Enforcement recognize that the power given to the staff 
is enormous and can, if used improperly, have a dramatically adverse effect on public 
companies, on the market place, and on the lives and careers of individuals. 

Our power has legal limits as well. For example, the SEC has extremely broad powers to 
compel the production of books and records of companies and individuals on the basis of little 
more than official curiosity. But with that power comes stringent protections of individual 
privacy. The Right to Financial Privacy Act, to take one statute, limits the ability of the SEC to 
subpoena the financial records of companies and individuals without their knowledge. The 
Electronic Communications Privacy Act imposes similar restrictions on the SEC’s power to 
conduct electronic searches, and the Privacy Act provides important procedural safeguards to 
protect the privacy of individuals. 

Supervisors at the SEC make every effort to train new staff to use their power in a 
measured way, always balancing the need to do our due diligence against what is fair and, most 
important, what is right. Every day at the SEC, in sitting down with my colleagues to discuss a 
matter, we would ask ourselves one overriding question, “Is this the right thing to do”? 1 always 
was careful, in every investigation, to question and consider whether the planned course of action 
was the right thing to do. I hope, during my 14 years, v/e made the right decision most of the 
time. 

One of the many decisions that the Division of Enforcement made (well before 1 joined 
the SEC), was to create an organizational structure designed to ensure that mistakes were rare 
and that the staff was doing the right thing. While many people bristle over the multiple layers 
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of supervision at the SEC - staff attorneys reporting to branch chiefs, who report to assistant 
directors, who report to associate directors, who report to the Director of Enforcement - that 
organizational and supervisory structure has served the SEC well for over 40 years, It works 
because instead of letting one person be responsible for the actions of the SEC, it places 
numerous, experienced people in an oversight position that demands that questions be constantly 
asked and re-asked. It works because it forces staff lawyers to evaluate and reevaluate their 
course of action, their development of the evidentiary record, and their investigative and legal 
strategy. And it works because it reins in those who think there are investigative shortcuts that 
avoid the necessity of sound, unglamorous, tedious, and painstaking investigative work. 

Gary Aeuiire 

Mr. Aguirre came to work at the SEC in September 2004. Like every other new 
employee, he was hired subject to a one-year probationary period. That meant that, unless the 
SEC decided otherwise, Mr. Aguirre’s employment was subject to temtination during his first 
year at any time, for any lawful reason. At the end of a year’s employment, Mr, Aguirre was 
subject to a business decision; either retain him in perpetuity, absent gross misconduct, or 
terminate his employment. 

As a staff attorney, Mr. Aguirre was assigned a branch chief to whom he reported. That 
branch chief reported to an Assistant Director of Enforcement. The Assistant Director reported 
to me, as did three other Assistant Directors. I did not supervise Mr. Aguirre’s work directly. At 
any one time, I had an^-where from 150-200 open investigations under my indirect supervision, 
plus approximately 40 cases being litigated. Though I did not supervise Mr. Aguirre, 1 soon 
heard about him. I heard that he was hard working and enthusiastic but that he did not take well 
to supervision. At some point in the fall of 2004, 1 learned that Mr, Aguirre had had a falling out 
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with his branch chief, one of the more talented branch chiefs under my supervision. Apparently, 
Mr. Aguiire was unhappy with edits to a rather routine memorandum to the Commission on a 
relatively ministerial matter. Rather than accept his supervisor’s edits to his prose, he accused 
the supervisor of withholding information from the Commission. 1 looked into it and was able to 
come up with language that satisfied everyone. 

Shortly thereafter, Mr. Aguirre came to me with a proposal that, unlike all other staff 
attorneys, he be permitted to report directly to his Assistant Director, rather than report to a 
branch chief. 1 turned that down. Mr. Aguirre next came to me with a request that he be 
transferred to a group supervised by a different Assistant Director. He asked that he be assigned 
to work in a group supervised by Mark Kreitman, who had been his teacher in a securities law 
class. Initially I refused this request, because there were no openings in Mr. Kreitmaii’s group. I 
also told Mr. Aguirre that, even though he appeared talented and had substantial experience in 
private practice, I was concerned about his apparent reluctance to accept supervision. 1 
explained to him that, even though he had significant private experience, there was still much to 
leant about the SEC’s procedures and investigative techniques. Several weeks later, there was an 
opening in Mr. Kreitman’s group, and 1 granted Mr. Aguirre’s transfer request and hoped that the 
fresh start would signal an end to his apparent difficulty in working with others. 

Mr. Aguirre’s Allegations Are Baseless 

Mr. Aguirre alleges that senior officials of the Division of Enforcement, including me, 
halted an insider trading investigation involving Pequot Capital Management when he sought to 
take testimony from John Mack. Mr. Mack is now Chief Executive Officer of Morgan Stanley 
and had previously served in a similar position at Credit Suisse First Boston. According to Mr. 
.Aguirre, his plan to take Mr. Mack’s testimony had met with the enthusiastic support of his 
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supervisors until, in June 2005, the press reported that Mr. Mack was under consideration for the 
Morgan Stanley job. Thereafter, according to Mr. Aguirre, his supervisors did an about face. He 
claims that Robert Hanson, his branch chief, told him that getting a subpoena involving Mr. 
Mack would be difficult because of Mr, Mack’s political influence. According to Mr. Aguirre, 
the investigation was shut down. When he pressed the issue, he says, he was fired. And when 
he complained, he says, to the Chaimian of the SEC and all the Commissioners, he was ignored. 

That would be quite an alarming story - if it had a sirred of evidence to support it. Mr. 
Aguirre has come forward with no evidence - none - that Mr. Mack or anyone else used any sort 
of influence to stop this investigation. He has relied instead on falsehoods, innuendo, and 
smears. Here is what they are, and here are the answers. 

1. Mr. Aguirre says that the investigation was stopped when it became clear that Mr. 
Mack was under consideration to be CEO of Morgan Stanley. This is false. The investigation 
was not stopped at all. In fact, in the months before Mr. Aguirre left, we added two additional 
staff lawyers to the case, in large part because of concerns about Mr. Aguirre’s reliability. Public 
reports indicate that the investigation continued for a year after Mr. Aguirre left the SEC. 

2. As I mentioned earlier, it is true, as discussed below, that Mr. Aguirre’s supervisors, 
including myself, declined to authorize the issuance of a subpoena for Mr. Mack’s testimony. 

But Mr. Aguirre fails to point out that he was told that he was not given the authority to 
subpoena Mr. Mack a/ that time for the very reason that it was imperative to do more 
investigating to increase the odds that Mr. Mack’s testimony would be fruitful. In other words, 
far from telling Mr. Aguirre to abandon the Pequot investigation, he was told to continue it and 
not to take shortcuts. 
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To explain, in insider trading cases, where the investigation starts relatively 
contemporaneously with the trades in question, it may be useful to get witnesses under oath 
quickly, before they have a chance to consider their stories and before they can rely on faded 
memories to justify foggy accounts of the events in question. But where, as in the Pequot 
investigation, the trades in question are months and years in the past, testimony of witnesses is 
most useful after reviewing all the documents in question, including phone records and emails. 

In that situation, to take one example, if investigators ask Mr. X if he spoke to Ms. Y on date Z, 
Mr. X is almost certain to say that he does not recall. When the question to Mr. X is “why did 
you speak to Ms. Y seven times between 1 1 and 2 on August 5, 2005,” “I can’t remember” is a 
much harder answer to give with any credibility. 

I have been asked what would have been the liami in taking Mr. Mack’s testimony when 
Mr. Aguirre wanted. Taking testimony at the right time serves to speed up the efficient 
resolution of a case. Taking it too soon means that it will have to be taken twice - at least. As 
Mr. Aguirre has stated publicly, in the few months he worked on the Pequot investigation he 
took testimony from some wimesses multiple times. Mr. Aguiire also has stated that he issued 
over 1 00 subpoenas in the few months he worked on the Pequot investigation, I was very upset 
when I learned this; this was several multiples of the number of subpoenas one would ordinarily 
see in an investigation of comparable scope to the Pequot investigation. Our investigations need 
to be efficient. And bombarding private citizens and companies with multiple information 
requests undermines public confidence in our processes. 

At what stage of an investigation witness testimony is most fruitful is a matter of 
investigative judgment. Reasonable persons can disagree. Since this was Mr. Aguirre’s first 
SEC investigation of any sort, much less insider trading investigation, I had no problem relying 
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on the judgment of Mr. Aguirre’s direct supervisors, who were far more experienced, particularly 
since it was consistent with my own experience from being directly involved in approximately 
1 00 insider trading investigations. Mr. Aguirre’s direct supervisors - Mr. Kreitman and Mr. 
Hanson - were very experienced and very able. They are dedicated public servants and 
extremely aggressive and effective investigators. 

3. Mr. Aguirre alleges that the SEC Enforcement staff did not take Mr. Mack’s testimony 
because Mr. Mack had some power or influence over the SEC. As he put it in his prior 
testimony, his superiors at the SEC threw “a roadblock” in ftont of his investigation because of 
Mr. Mack’s "powerful political connections.” To this day, I have no idea what Mr. Aguin e is 
talking about; I have no knowledge of Mr. Mack’s political connections, powerful or otherwise. 
Until 1 read in the press that Mr. Mack was a donor to the Republican Party, 1 had no idea 
whether Mr. Mack was a Republican or a Democrat. I cannot fathom to this moment how Mr, 
Aguirre thinks Mr. Mack might have exercised his “powerful political connections.” 

I do know that the staff of the Enforcement Division is totally and completely non- 
political. In all my years of government service, no one ever asked me if I was a Republican or 
Democrat. We did not bring or fail to bring cases based on people’s political connections or 
affiliations. As for Mr. Mack’s alleged Republican connections, I note that during my tenure at 
the SEC, it was publicly reported that the Enforcement Division vigorously investigated cases 
involving the then Governor of Texas, the Vice-President of the United States, and the Majority 
Leader of the Senate, all Republicans. 

1 explained all this to Mr, Aguirre when he complained to me about his supervisors’ 
unwillingness to authorize a subpoena for Mr. Mack’s testimony at the time Mr. Aguirre wanted 
it. His complaint was not that Mr. Mack had influenced anyone not to take his testimony but that 
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since it was consistent with my own experience from being directly involved in approximately 
100 insider trading investigations. Mr, Aguirre’s direct supervisors - Mr. Kreitman and Mr. 
Hanson - were very experienced and very able. They are dedicated public servants and 
extremely aggressive and effective investigators. 

3. Mr. Aguirre alleges that the SEC Enforcement staff did not take Mr. Mack’s testimony 
because Mr. Mack had some power or influence over the SEC. As he put it in his prior 
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Mr. Mack’s “powerful political connections.” To this day, I have no idea what Mr, Aguirre is 
talking about; 1 have no knowledge of Mr. Mack’s political connections, powerful or othei-wise. 
Until I read in the press that Mr. Mack was a donor to the Republican Party, I had no idea 
whether Mr, Mack was a Republican or a Democrat. I cannot fathom to this moment how Mr, 
Aguirre thinks Mr. Mack might have exercised his “powerful political connections.” 

I do know that the staff of the Enforcement Division is totally and completely non- 
political. In all my years of government service, no one ever asked me if I was a Republican or 
Democrat. We did not bring or fail to bring cases based on people’s political connections or 
affiliations. As for Mr. Mack’s alleged Republican connections, I note that during my tenure at 
the SEC, it was publicly reported that the Enforcement Division vigorously investigated cases 
involving the then Governor of Texas, the Vice-President of the United States, and the Majority 
Leader of the Senate, all Republicans. 

I explained all this to Mr. Aguirre when he complained to me about his supervisors’ 
unwillingness to authorize a subpoena for Mr. Mack’s testimony at the time Mr. Aguiire wanted 
it. His complaint was not that Mr. Mack had influenced anyone not to take his testimony but that 
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we were afraid to do it. I explained to him that this could not be further from the truth, that the 
Commission had a history of investigating cases on their merits, without regard to the identity of 
potential subjects of the investigation. At the time, Mr. Aguirre seemed satisfied with our 
conversations, and his later allegations surprised me. 

4. When he testified before this Committee on June 28 of this year, Mr. Aguirre 
seriously distorted a conversation he beard on the speakeiphone between Mr. Kreitman and me 
in Jtine 2005. Mr. Kreitman called me to tell me about a request from the head of compliance at 
Morgan Stanley that we tell him whether Mr. Mack had a serious problem, because Morgan 
Stanley was thinking of hiring Mr. Mack to be its chief executive officer. Mr, Kreitman called 
me on my cell phone to ask my views and said we should consider telling Morgan Stanley we 
were serious about Mr, Mack. This much is essentially accurate, 

Mr. Aguirre further testified that I abruptly interrupted Mr, Kreitmati and said, “1 don’t 
think we are,” - meaning, serious about Mr. Mack - and "we shouldn’t say anything.” Mr. 
Aguiiie said that he was surprised about my comments, because I was not fully up to date with 
the progress of the investigation. After that, Mr. Aguirre testified, the attitudes of his supervisors 
changed. 

Mr. Aguirre is correct that I answered abruptly. 1 was speaking from a mobile phone on 
ihe street outside my doctor's office. It was not my practice to discuss sensitive SEC matters 
over unsecured wireless lines, much less in a public place. Mr. Aguirre is also correct that I 
believed we should be extremely circumspect about what we told Morgan Stanley about the 
investigation, It is SEC policy that it does not intrude into private business decisions, nor should 
individual staff members give their opinions about the likely outcome of investigations in 
progress. That was particularly the case where Morgan Stanley was not a party to the 
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investigation, and Mr. Mack was not even a Morgan Stanley employee. If we were to give an 
opinion to Morgan Stanley about the probable outcome of an ongoing investigation, we would 
run a substantia! risk of, depending on the ultimate outcome of the investigation, either damaging 
the career of a person we later concluded was innocent of any wrongdoing or causing a regulated 
entity to employ as its chief executive officer someone who we later concluded was coniplicit in 
serious wrongdoing. Either outcome would have been unfortunate and inappropriate. 

Mr. Aguin'e distoned the truth by testifying that I said we were not “serious” about Mr. 
Mack. 1 did not in any way indicate a view on the merits of the investigation as it related to Mr. 
Mack. I don’t make those statements casually; 1 don’t make them without weighing the 
evidence; and I certainly don’t make them on the streets of Washington. And that was the very 
point 1 was making: we were in no position in the middle of an investigation to give opinions on 
its likely outcome. To the extent Mr. Aguirre testified that l indicated a view on the merits, and 
that the view was that evidence indicated that Mr. Mack could not be complicit in any 
wrongdoing, that testimony is false. 

I returned the call to Morgan Stanley’s head of compliance. I told him we could not tell 
him anything about the progress of the investigation. He asked if there was anything they could 
do to help us reach a resolution. I told him 1 would let him know if it turned out there was. Tliat 
was the end of it. 

5. Mr. Aguirre alleges that his employment was terminated because he wanted to take 
Mr. Mack’s testimony. This is simply untrue. Mr. Aguirre testified that this must be the case 
because the Enforcement staff had no other reason to decline to extend his employment beyond 
the one-year probationary period. Sad to say, Mr. Aguirre is not the first employee to be blind to 
his own shortcomings. 
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As I previously noted, when I accommodated Mr. Aguirre’s request to transfer to Mr. 
Kreitman’s group, I raised with him niy concerns about his willingness to tolerate supervision. 
These concerns did not abate following Mr. Aguirre’s transfer. While Mr. Aguiire’s supervisors 
praised his talent and his appetite for hard work, they complained that he was unwilling to 
comply with Commission procedures. 

For example, Mr. Aguirre’s supervisors discovered that he had issued two subpoenas on 
his own that did not comply with applicable privacy laws. While we were able to cure the matter 
quickly by canceling the subpoenas and issuing appropriate ones, we took the matter seriously. 
As a law enforcement agency, it is imperative that the SEC itself complies with the laws enacted 
by the Congress. Tliough no harm was done. Mr. Aguirre’s refusal to act within the system 
could have had significant repercussions. 

It also came to my attention that Mr. Aguirre was on occasion abusive and hostile with 
private counsel; I heard of episodes in which Mr. Aguirre made demands on counsel that were 
inconsistent with SEC policy, in which he shouted in testimony, and hung up on counsel in the 
midst of telephone calls. That type of behavior might be common practice on the part of private 
litigants, but it has no place with those representing the government of the United States, Again, 
Mr. Aguirre’s propensity for going it alone raised doubts about his capacity to function within an 
organization. 

During the late spring and summer of 2005, the complaints from Mr. Aguirre’s 
supervisors about his conduct became more frequent. I was told that when they disagreed with 
him, at times, he flew into a rage. Several times, I was told, he simply left the premises for a day 
after a discussion with his supervisor about a professional matter. At one point, I learned that 
Mr, Aguirre purported to resign and then rescinded his resignation shortly thereafter. In the 
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summer of 2005, he did it again, this time submitting his resignation to me, and again changing 
his mind a few days later. I became concerned about Mr. Aguirre’s reliability and assigned 
additional attorneys to the Pequot investigation to ensure continuity in the event Mr. Aguine 
resigned again. I heard from Mr. Kreitman or Mr. Hanson that Mr. Aguiire was unwilling to 
work collegially with the new members of the Pequot team. One of tliem - in my opinion one of 
the best junior lawyers in the group - balked at continuing to work with Mr. Aguirre. 

Also during the summer of 2005, Mr. Aguirre’s supervisors showed me a draft work 
evaluation for the period running through the end of April 2005. The evaluation praised Mr. 
Aguirre’s diligence and recommended that he receive a two-step pay raise. I had no problem 
with the evaluation. I had little first-hand familiarity with Mr. Aguirre's work, and his 
supervisors had told me that he was talented and hard working. I certainly had no problem with 
the pay raise. I believed that many of our Enforcement staff members were underpaid and that 
hard work and dedication should be rewarded. 

I noted, though, that the draft evaluation did not contain any eonstractive criticism. In 
light of the complaints I had gotten from Mr. Kreitman and Mr. Hanson about Mr. Aguirre’s 
conduct, 1 raised with them wliether they wanted to include any such criticism. They pointed out 
that the evaluation draft concerned Mr. Aguirre’s conduct through April 2005, and their concents 
had gotten much more acute since then. I left the decision to them, because they were the ones 
with the experience working with Mr. Aguirre. They decided that, to be fair to Mr. Aguirre, they 
should include some constructive criticism. They showed me those comments and told me that 
they had relayed their substance to Mr. Aguine. I believed that these statements were included 
in Mr, Aguirre’s personnel file. In September 2005, after Mr. Aguirre’s employment was 
terminated, it turned out that they had not been, apparently as a matter of inadvertence. 
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Shortly after Mr. Aguirre’s evaluation was completed, he was awarded a tw'o-step 
increase at a meeting at which senior staff of the Enforcement Division reviewed proposed 
compensation for literally hundreds of lawyers, accountants, and support staff I do not 
remember the discussion of Mr, Aguirre, which must have been brief As noted, I was 
comfortable with the recommendation that he get a two-step increase, which was typical, 
principally as a reward for his hard work. 

Later, when it came time to decide whether Mr. Aguirre should, in effect, be given a 
tenured position at the SEC or whether we should decline to extend his employment beyond his 
probationary period, we decided to terminate his employment for the reasons I have just 
indicated. Perhaps we were too generous in our earlier evaluation of Mr. Aguirre. Perhaps we 
should have been more critical of his performance almost from the outset. These are fair 
comments. But it is grossly inaccurate to suggest that the criticisms that did emerge were 
pretexts, much less that they were an after-the-fact rationalization for an improperly motivated 
decision to teniiinate Mr. Aguirre. 

6. Mr. Aguirre has alleged, and it has been reported in the press, that my employment at 
my law firm was some sort of payoff for my role in derailing Mr. Mack’s testimony. This is a 
complete fabrication. Again, Mr. Aguirre offers no evidence here, just innuendo. The allegation 
is deeply offensive, not only to me but to my colleagues in the government and now in private 
practice. It is also nonsensical on its face. So far as I know, there is no evidence from any 
source that tlie finu tried to derail any testimony from Mr. Mack or anyone else. I believe the 
record is quite clear that the firm was retained by the board of directors of Morgan Stanley to 
perform due diligence on whether to hire Mr. Mack. It contacted the SEC only to determine 
whether he had any risk from the Pequot investigation and whether, as a result, there was any 
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risk to Morgan Stanley in hiring him. From what I understand, the firm’s representation of the 
Morgan Stanley board of directors lasted for exactly six days in June 2005 and at no time 
involved advocating any position concerning Mr. Mack or seeking any action on his behalf. The 
finn played absolutely no role in connection with Mr. Mack or the Pequot matter thereafter. It is 
a leap without any foundation in fact to jump from this evidence of extremely limited 
involvement of the firm for purposes of seeking information to a conclusion that the firm in any 
way sought to influence the outcome of the investigation. 

The record is clear that I absolutely did not give the finn the infomiation it sought. I was 
never contacted by the firm on this matter, and as indicated previously, my only involvement 
was to deny a request from Morgan Stanley that we provide it an assessment of the risk to Mr. 
Mack. I understand that the SEC staff provided no information to the firm on the probable 
outcome of the investigation and was not at all reassuring; indeed. I’m told that the staff said that 
it was simply too early in the investigation to draw any conclusions. 

As for my employment with the firm, my first contact with the firm was in January 2006, 
nearly six months after Mr, Aguirre’s employment was terminated, At no point during any of the 
numerous discussions 1 had with partners of the finn about the prospect of joining them was 
there any discussion of Mr. Mack, Morgan Stanley or the Pequot matter. It never came up and 
was completely irrelevant to the hiring process. 

I did know in September 2005 that a colleague of mine was interviewing at the firm. 
Before he went, he told me that it would be great if we could practice together and that he would 
like to mention to the firm that I miglit be interested in leaving the Commission. 1 told him that 
he could do that but that no finn would be interested in two partners from the government with 
no book of business. After I did so, I checked with the SEC’s Ethics Office to confirm whether 
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this contact would be sufficient to cause me to recuse myself from the finn’s cases before the 
SEC. I was told that no recusal was necessary. As I predicted, the finn expressed no interest 
and I had no contact whatsoever with the firm until January 2006 - seven months after the firm 
ceased playing any role in connection with Morgan Stanley’s decision to hire Mr. Mack. 

Mr. Chairman, I thank you again for the opportunity to set the record straight. For 
fourteen years, I gave eveiyihing 1 had to further the mission of the Securities and Exchange 
Commission to protect our Nation’s investors. I had the privilege of working with colleagues of 
enonnous talent and dedication. Every day, they take the Commission’s “crown jewel” and 
through their hard work, skills, decency, and honor, they add to its luster. 

I would be pleased to answer any questions. 
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PAUL R. BERGER 

202-383-S090 (w) 
703-757-0560 (h) 


PRESENT POSITION 

Partner, Debevoise & Plimpton LLP 

Washington, DC 

Practices in the Litigation group, focusing on securities litigation, enforcement and white 
collar criminal defense matters. 

PREVIOUS EXPERIENCE 

Associate Director, Division of Enforcement, United States Securities and Exchange 
Commission. 2000-5/2006 

Supervised and conducted investigations and enforcement activities under all of the 
Federal Securities Acts, litigation, administrative proceedings and injunctive actions 
arising out of such investigations and general enforcement activities. Served as a 
principal advisor to the Director of Enforcement and to the Commission on both specific 
and broad enforcement programs and policies. Developed, conceived, planned, 
implemented and had overall responsibility, as well as delegated authority, for policies 
and guidelines affecting broad, emerging critical agency programs. Advised and 
collaborated with the Office of General Counsel in the conduct of civil litigation in the 
federal district and appellate courts relating to the antifraud, anti-manipulative, and other 
provisions of the securities Acts, and in the conduct of administrative proceedings. 
Advised the Director on policy determinations and decisions on all matters in the 
Division and presented to the Commission the recommendations of the Division. 

Established and maintained effective working relationships with various high-level 
individuals, including senior members of legislative and executive agencies, executives 
of major corporations, and distinguished members of the public. Established and 
maintained close and cooperative working relationships with SEC management and 
officials, government agencies, and other institutions with related interests, in order to 
advance the programs and objectives of the SEC. 

Actively participated on boards and committees as a representative of the SEC. Served 
as the principal representative and consultant for the agency at interagency and 
international meetings. Communicated with the press to ensure the Commission’s 
message and objectives effectively reached the marketplace. Developed budget priorities 



for the Division’s technology and analyzed the teclinology needs for the Enforcement 
program. 

Proposed, established, and Chaired the Division’s Financial Fraud Task Force. The 
Task Force takes on difficult and leading edge investigations that may enable the 
Commission to send important signals to the financial marketplace that will help fulfill 
the Commission’s mission of protecting investors. The Task Force works closely with 
the Chief Accountant of the Commission and the Director of Corporation Finance. The 
Task Force handles all complaints and referrals of potential financial reporting matters, 
triages those matters and expedites assignment. 

Notable enforcement cases initiated, supervised, and/or directly prosecuted over the last 
few years include actions that span the full spectrum of the federal securities laws, 
including: 


Financial fraud cases against - Federal National Mortgage Association (S350 
million penalty, the second largest penalty ever assessed by the SEC at the time); Lucent 
and its senior management (S25 million penalty); Xerox and 6 senior executives 
(disgorgement and penalties of over $32 million), and KPMG (disgorgement and 
penalties of S22 million) and 5 audit partners (currently in litigation against 4 of the 
partners); AremisSoft and senior management (successfully froze assets in tlie Isle of Man 
and repatriated $200 million to the U.S.); .4CLN mA senior executives (froze over $45 
million in 4 European countries, and by May 2006 had repatriated almost $28 million to 
the Court’s registry); Huntington Baneshares and senior executives (returned over $8.5 
million to investors); and Take- Two and its senior executives (returned in excess of $ 1 3 
million to investors). 

Foreign Corrupt Practices Act (FCPA) cases against - Titan alleging illicit 
payments to the president of Benin’s presidential campaign (resulted in a payment of 
disgorgement and penalties [in the DOJ action] of $28 million, the largest FCPA 
settlement to dale); the Titan case also resulted in the Commission’s issuance of a 
significant 21(a) Report to provide guidance concerning potential liability under the 
aniifraud and proxy provisions of the federal securities laws for publication of materially 
false or misleading disclosures regarding provisions in merger and other contractual 
agreements; ABB Ltd., the first time the Commission sought and obtained disgorgement 
($5,9 million) in an illicit payments case; Triton, Baker Hughes (includes the first 
SEC/DOJ joint complaint), Syncor, and Monsanto. 

Executive Compensation cases - Undertook a broad-based investigation of 
executive compensation issues. The investigation culminated in two enforcement actions 
brought against General Electric and Tyson Foods. Both cases highlighted the critical 
need for accurate and full disclosure of executive compensation to ensure that investors 
have a complete understanding of how public companies use shareholder assets. 



Auditor Independence cases against - KPMG for the Xerox audits; KPMG for the 
impairment of independence of the AIM Funds; Ernst & Young for independence 
violations with respect to PeopleSoft (resulted in a successful litigation in which the 
Chief Administrative Law Judge barred E&Y from accepting new audit clients for 6 
months); Moret Ernst & Young', and PwC/Avon. 

Regulation Full Disclosure (FD) cases against - Schering-Plough and its former 
chairman/CEO, obtained a $1 million penalty against the company and a 550,000 penalty 
against the CEO (the first penalty obtained against an individual in a Regulation FD 
case); and Flowserve, the company’s CEO and director of investor relations (the case 
represents the first settled action brought by the Commission against a director of 
investor relations and the first reaffinnation FD case). 

Broker-Dealer cases against - Knight Seamties, the first fraud case ever filed 
against a broker-dealer for failure to provide “best execution” to institutional clients (the 
settled action resulted in a payment of S79 million in disgorgement and penalties, and a 
settled fraud action against the principal sales trader at Kniglit resulted in payment of 54 
million in disgorgement and penalties); Merrill Lynch, involving a systemic failure to 
produce emails promptly to the SEC emails and resulted in a $2,5 million penalty and the 
appointment of an independent consultant); NationsBank, a sales practice case that 
resulted in a penalty pajnient of $4 million; Morgan Stanley (supervised matter, though 
filed shortly after leaving the Commission), for failing for years to maintain and enforce 
adequate written policies and procedures to prevent the misuse of material non-public 
information, including (he failure to conduct any surveillance of hundreds of thousands of 
employee and employee-related accounts to determine whether any insider trading 
occurred, which resulted in a 510 million penalty and the appointment of an independent 
consultant. 

Insider Trading cases - Deephaven Capital, a hedge fund, for trading in PIPEs 
transactions; Nalco investigation against prominent Mexican nationals who paid over 
$4.7 million in disgorgement and penalties (the case also resulted in 2 criminal 
prosecutions); McDermott case against 3 individuals including the former Chairman and 
CEO of an investment bank (resulted in 3 criminal prosecutions). 

Worked with a former Director of Enforcement and the Financial Fraud Task 
Force to research the legal theories for possible stock options investigations, and began 
the Division of Enforcement’s program of stock options investigations. 

Other notable cases included the Fast-Trades Internet price manipulation case 
against Georgetown Law students; the E.ON AG case, the Commission’s first action 
against a foreign issuer for making false statements concerning merger negotiations; a 
fraud and transfer agent action against CISC resulting in $6 million in penalties and 
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disgorgement; an important Section 5 registration case against Goldman Sachs that 
provides guidance on gun jumping; and Solucorp, the first Section lOA case. 

From 2003 through 2005, brought actions against 38 CEO/CFOs and 5 accounting 
firms; sought 62 officer and director bars; brought 23 Rule 102(e) proceedings; brought 9 
12(j) deregistration proceedings; imposed 5 trading suspensions; and brought actions that 
resulted in 38 criminal prosecutions. 


1996-2000 
1994- 1996 
1992- 1994 
1989- 1992 
1986- 1989 

1985- 1986 
I9S3- 1985 

EDUCATION 


Assistant Director, Division of Enforcement 

Branch Chief, Division of Enforcement 

Senior Counsel, Division of Enforcement 

Associate, Jenner & Block, Washington, DC 

Staff Attorney, U.S. Court of Appeals for the District of Columbia 
Circuit 

Attorney, John P. Meade, O’Connor & Hannan, Washington, DC 
Attorney, Law Offices of Jan Schneider, Washington, DC 


Antioch School of Law 
University of Wisconsin 
The American University 


J.D. 1982 

Ph.D. Candidate, 1972-1974 
B.A. 1972 (cum laude) 


AWARDS 


Stanley Sporkin Award 
Chairman 's Award for Excellence 
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RICHARD BLUMENIIIAL 
AFTORNny GE.VEKA1 



Office of Tlie Attorney General 

State of Connecticut 


55 BIm Sheet 
P.O, Box 180 
H(ulf<ni1, CT00!4i-0i^ 


TESTIMONY OF 

ATTORNEY GENERAL RICHARD BIVMENTHAL 
BEFORE THE SENA TE COMMITTEE ON THE JUDICIARY 
DECEMBER 5,2006 


I appreciate the oppoitunily to speak in support of proposed legisiation to toughen 
penalties and enfoicement against secuiities ftaud and requite gieatei disclosuie to investois by 
hedge funds . 

Ihe integiity of our secuiities and investment maikets is critically impoitant to the 
economic future of out countiy . Yet, almost daily, news about insider Hading, questionable 
accounting piactices and othei indicia of possible wrongdoing demonstiate the need foi investor 
protection 

The trend toward increasing ttanspaiency is inevitable. As hedge funds themselves laise 
capita! in mote conventional ways - going public, selling bonds and unsecured secuiities -- they 
must play by lules requiting disclosute Risk disclosure and risk control are two key elements. 
Theie must be adequate, accuiate ttanspaiency of how much risk and in what foims an investoi 
can anticipate and what controls exist to assure that lisk strategies ate followed and internally 
enforced Investoi due diligence may achieve such disclosure for many, but not all investois 
Some hedge fund investors need help 

New potential dangers are emerging and expanding - in Ihe growing dimensions of 
leverage and debt, and increasing use of new financial instruments such as credit default swaps. 

Congress must act - or the states may fi 11 the void -- to provide stronger tools for the 
SEC to promote sound hedge fund management and disclosute of critical information. Hedge 
funds remain a regulatory black hole 

My strong preference is for national standards and rules, federally enforced, since federal 
agencies have the resour ces and expertise as well as the authority to make enfoicement effective. 
We should avoid a patchwork of differing state laws But federal inaction or inertia will invite — 
and inspire — state action, sooner rather than later, as early as 2007. 

The discussion draft’s proposed provisions are a positive first step, a solid framework for 
further discussion and Concessional action Many of the principles requite greater detail for 
adequale assessment, let alone enfoicement. I support this initiative and its concepts, and uige 
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fuithei consideration of specific provisions I will fHopose a set of refoims in the coming 
months. 

My pioposals will include stiong new measures fot protecting and supporting 
whistlebloweis, including secuie means of access and even specific incentives. Key to effective 
detection and investigation a e the cooperatitm and insights of individuals willing to i isk theii 
livelihoods and reputations with leads, tips, guidance and documents. They must be protected 
against retaliation or revenge - direct or indirect — and rewarded and respected publicly for their 
courage and conviction. 

One critical proposal missing fiom the discussion draft is a set of higher threshold 
requirements in assets for accredited hedge fund investors The Committee should consider 
increasing the minimum asset, income and investment levels fot qualified persons to invest in 
hedge funds, A qualified investor might be required to have, for example, at least $2 million in 
assets and $1 million in income, to invest at least $500,000 These numbers are illustrative, not 
final . Such asset requirements would help ensure that hedge fund investois are capable of doing 
the due diligence and assessing the risks that informed hedge fund participation requires 

Even with these limits, the Committee should consider more demanding disclosure 
requirements as well as a tough code of ethics 

Equally important, the Committee should consider strict penalty proposals to enhance 
deteirence of wrongdoing. A broad spectrum of penalties would include both ciiminal and civil 
fines with concurrent federal and state enforcement authority 

Reforms ate driven by letailization of hedge funds - and by their increasing sway and 
impact on out entire economy, 

Coruiecticut values its role as home to many hedge funds -- and investots in hedge funds. 

I have personally met with numerous hedge fund managers, including some of the most 
prominent, as well as investois, academics, attorneys and advisois. While specific ptovisions 
may be debated, 1 am convinced that some degree of public over sight is necessary and inevitable. 

Federal action such as the proposed legislation is preferable to slate legislation because it 
is unifoim and national in scope - providing protection for everyone, not just investors in 
particular states It assmes a level playing field, avoiding competitive disadvantages for hedge 
funds in one state versus others 

When used appropriately, hedge funds serve very productive investment purposes - such 
as allocating risk, increasing market efficiencies, making available capital and rootivatiirg 
management They have clearly grown in investor reach and power 

Today, hedge funds investors include pension funds, charities and university or 
educational endowments, and a broad cross-section of the investing public Not ail of them - 
big as some pension ftmds or endowments may be - have the resour ces or capacity to effectively 
elicit and aniyze key infoimation 
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Hedge ftind leveraging itself has profound financial and public policy implications, 
increasing their power and importance in the tnaikets Hedge fimd clout has increased 
dramatically. Hedge funds can be highly leveraged, activist and interventionist, single or multi- 
strategy. Previously, hedge funds were private in both investors and impact Today, hedge 
funds are public, with power to affect diveise public markets, as Amaranth showed 

This discussion dtaft properly looks to existing anti-fiaud laws and current investor 
disclosure rules as guidance for any regulation of hedge funds 

The proposed legislation requites hedge funds to disclose the following critical 
information to their investors; (A) investment objectives and strategies; (B) risks of making an 
investment; (C) baseline performance; (D) side agreements between the hedge fund and 
prefened investors that varies the mater ial terms of genei al investor agt eements; (E) the extent to 
which a qualified external audit is conducted on the hedge fund financial statements 

One key question is whethei such infoimation is already available to hedge fund 
investors - and in what foim, to whom, and when or how often 

Another issue is whether to require disclosure of the hedge fund’s use of debt to leverage 
returns - a key ti.sk factor ~ and its contiacts with brokers and stock analysts Certainly this 
concept merits strong Committee consideration. 

In addition, the Committee should seriously consider requiting that any hedge fund with 
assets exceeding a specified amount engage an independent external auditor - tasked not only to 
review the accuracy of the fund’s financial statements but. perhaps most important, to verify the 
true value of the hedge fund’s investments Often, hedge fund investments may be difficult to 
value because they are not publicly traded In some instances, hedge funds have inappropriately 
valued certain investments to enhance their slated rate of return to investois 

1 support further consideration of two other provisions of the discussion draft; fust, 
lequiiing hedge funds to registet undei the Securities Act if more than 5% of its capital is fiom 
investors who are pension ftmds ot non-qualified persons. (Pension funds may expose 
individuals to the risks of hedge funds ) Second, requiring hedge funds to adopt a code of ethics 
and a compliance program to prevent wrongful release of non-public material information 
Protecting such information from misuse and investor fraud is particularly important to the 
integrity of financial markets 

My discussions with a very extensive variety of hedge fund investment firms and analysts 
- promising only that I would name none of them directly or indirectly ~ indicate that many see 
some reform as necessary and timely The concept of a code of ethics would have br oad 
potential acceptance. Indeed, some groups such as the Managed Fuitds Association and Centre 
for Financial Market Integrity already have codes of ethics applicable to the hedge fund industry 
The Committee should consider requesting the Securities Exchairge Commission (SEC) study 
the existing codes, take input fiom investors, analysts, fund managers and advisors in 
determining the most effective code of ethics 
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The proposal also adopts in statute the SEC lule regaiding registiation of hedge fund 
advisors under the Individual Advisors Act of 1940, The SEC lule was shuck down by the 
fedeial corat of appeals as beyond the statutoiy authority of the SEC. This provision would 
specifically authorize the SEC to register these advisors 

I shongly endorse one critical concept based on the federal qui tarn law - authorizing the 
U.S. Attorney General to provide an incentive to individuals who supply critical information 
about insider trading or other investor fraud of up to 10% of the fine or penalty. Whistleblower 
protection and incentives ate critical because they produce vital tips, leads and sometimes road 
maps for investigation Laws are effective only if they ate diligently enforced with visible 
results Such incentives have proven effective in encomaging individuals to act against 
companies that defiaud the U S Goveirrment procurement 

1 support protecting whistleblowers from retaliation by allowing the victim to bring a 
civil action for damages. Protection fiom retaliation is a central aspect of any whistleblower law. 
In Connecticut, my office investigates whistleblower complaints about fraud and waste in 
government . Out retaliation protection law seeks to support and encourage whistleblowers who 
risk their livelihoods and careers by coming forward with evidence of wrongdoing. The 
Committee should consider enhancing this piotection by allowing the victim to recover treble 
damages Treble damages would be an even greater deterrent against retaliation. If no other 
proposal is adopted, this one for enhanced whistleblower protection and incentives should be. 
Either in the SEC or elsewhere, confidential access -- a channel lor volunteering information - 
should be established 

As the Committee moves forward with this discussion, it should considet providing 
additional civil remedies and state attorney general enforcement authority. Often, civil action 
may be mote efficacious since it requires no evidence of criminal intent. Concurrent 
enforcement authority among the fedetal goveinroent and the states has proven very effective in 
the consumer protection area The Federal Trade Commission has worked with state attorneys 
general in many areas of consumer fiaud, including telemarketing, odometer tampering and 
dangerous toys. 

I commend the Senate Committee on the Judiciary’s initiative in this area of significant 
concern I look forward to continuing to work with the Corrunittee 
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Opening Statement of U.S. Senator Chuck Grassley of Iowa 
Judiciary Committee Hearing 

Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity 
Tuesday, December 5, 2006 

Good morning, I would like to thank Chairman Specter for calling today's hearing on the 
enforcement efforts against criminal insider trading and hedge fund activity. 

Before I get to the body of my opening statement, I would like to take a moment today to 
publicly thank the SEC and Chairman Cox for the continued cooperation in providing access to 
documents, information, and witnesses to both the Finance and Judiciary Committees during the 
course of this investigation. The access granted has been helpful in getting to the bottom of some 
serious allegations. I commend the SEC and Chairman Cox for recognizing the Constitutional 
duty that Congress has in conducting oversight over federal agencies. It is my hope that as we go 
forward we will continue to see such helpful cooperation. A lot of other federal agencies, 
especially the Department of Health and Human Services and the Justice Department, could leam 
a thing or two from the SEC in this regard. 

Today's hearing is the second held by this Committee relating to penalties for 
enforcement of illegal insider trading and the third that has discussed the evolving role of hedge 
funds. Like Chairman Specter, I have concerns about the extent of insider trading and its impact 
on public confidence in the fairness and integrity of the stock market. As Chairman of the 
Committee on Finance, I have taken an interest in hedge funds and the impact they have on 
pensions, markets, and all investors. 

Hedge funds represent a growing trend in the financial markets where complex forms of 
institutional trading are seeing an influx of investors. More and more, the hard earned pensions 
of millions of Americans are being invested in hedge funds. The lure of large returns that hedge 
funds offer is an enticing deal that represents the best intentions of a free market economy. The 
use of hedge funds for pension investment is not necessarily problematic. However, when a 
hedge fund goes belly-up, as was the case with Amaranth Advisers, the government and the 
American taxpayer could be left to foot the bill. 

The increasing role played by hedge funds and the expectation of consistent, 
market-beating returns could lead to increasing pressure on fund managers to deliver by any 
means, such as riskier investments, or worse, illegal trading on inside information. Recent 
reports in the media and testimony submitted to this Committee suggest that there has been 
increased trading activity before major market events, leading some to believe that insider trading 
is on the rise. 
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Any illegal activity in the financial markets must be investigated and prosecuted to the 
fullest extent of the law. The financial markets work based on the belief that the average investor 
has the same access to information as the big boys. Today's hearing will examine this 
enforcement to see if we need to do anydiing legislatively to strengthen the criminal laws against 
insider trading. 

This hearing will ask some tough questions of the market regulators and enforcers. Does 
the SEC have the tools and resources it needs? Does the Department of Justice prosecute to the 
fullest extent when criminal violations are found? This Committee has jurisdiction over the 
criminal laws and we need to see that they are enforced with the way that Confess intended. 

We are also here today to discuss the allegations brought by former SEC attorney, Gary 
Aguirre. His allegations led to a joint Finance-Judiciary Committee investigation on whether 
there was retaliation against Mr, Aguirre for his role in the investigation of a large hedge fund. 
The Senate investigation also focused on the original investigation conducted by that office into 
the same allegations. 

We'll hear evidence from the Senate committees' investigation, along with information 
learned throu^ witness interviews and an extensive review of SEC documents. We'll dig into 
why the Inspector General failed to uncover important evidence that appears to corroborate many 
of those allegations. 

We'll also question Mr. Aguirre's supervisors about the debate inside the SEC 
surrounding whether and when to ask a high-profile Wall Street executive, John Mack, some key 
questions in its insider trading investigation of Pequot Capital Management. The resistance to 
taking Mr. Mack's testimony until after the press and Congress put a spotlight on the issue raises 
serious questions for me about whether "captains of industry" get the same treatment as regular 
investors or whether they get treated with kid gloves. 

Finally, we'll question Mr. Aguirre's supervisors about the SEC's persormel process and 
why an alternate, negative evaluation of Mr. Aguirre was submitted into his persormel file after 
he was fired. Fd like to hear how they can square that with Mr. Aguirre’s original, positive 
evaluation and pay increase. It looks like that negative evaluation was only created after Aguirre 
started complaining to his supervisors that it was unfair to treat John Mack differently than the 
SEC would treat an average investor in the same situation. That's not a legitimate reason to go 
back and change an employee's performance evaluation. 

These issues point to problems within the agency that distract from its core mission of 
protecting investors. This hearing can kick start some necessary changes at the SEC. This 
hearing is about finding solutions as well as exposing problems. With that, 1 must excuse myself 
to chair a previously scheduled hearing before the Finance Committee, but 1 will return for some 
questions later in the hearing. 
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Testimony Concerning SEC Personnel Matters 

by Robert B. Hansou 

Branch Chief, Division of Enforcement 
U.S. Securities and Exchange Commission 

Before the U.S. Senate Committee on the Judiciary 

December 5, 2006 

Chairman Specter, Ranking Member Leahy, and Members of the Committee: 

Thank you for inviting me to testify today and to respond to false allegations of abuse of 
authority that have been advanced by a former staff attorney of the United States 
Securities and Exchange Commission. I greatly appreciate the opportunity to set the 
record straight on the matter about which Gary Aguirre testified to this Conunittee last 
summer. I will start with an introduction that summarizes my testimony and then provide 
further details. 

Summary 

Let me state at the outset that, in my experience, the Division of Enforcement of the SEC 
has never considered an individual’s political connections in deciding whether or not to 
take his or her testimony. No one has ever asked or suggested that I refrain from taking a 
person’s testimony because of his or her politicd connections. Indeed, Enforcement 
investigations frequently involve well known and prominent individuals. In conducting 
and supervising investigations, I always follow the evidence wherever it leads -- even if 
the trail points to a prominent executive or a public figure. In the investigation 
concerning the hedge fund Pequot Capital Management, I have no reason to believe any 
outside source ever attempted to influence the decision on taking the testimony of John 
Mack, the current CEO of Morgan Stanley. 

As you are aware, Mr. Aguirre was terminated before his one-year probationary period 
expired. Until he completed his probationary period, Mr. Aguirre could be terminated at 
any time, for any lawful reason. Mr. Aguirre was a highly energetic staff attorney, but 
his conduct was often inappropriate and his behavior unsuitable for continued 
employment in the Enforcement Division. He was unable or unwilling to work in a 
profesional maimer with other attorneys on the investigation and he failed to observe 
Enforcement Division policy on several occasions. In the spring of 2005, Mr. Aguirre 
twice left work abruptly during the workday after disagreements with other attorneys. He 
tendered his resipation from the Commission in July 2005. Some time thereafter he 
withdrew his resipation. Then Mr. Aguirre said he would leave after completing the 
investigation but would not memorialize the investiptive findings. His erratic behavior 
and the negative impact it was having on the investigation and the other attorneys on the 
case compelled me to strongly urge others to terminate Mr. Apirre before his one-year 
probationary period ended, 
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Mr. Aguirre’s public assertion that the Pequot investigation was halted or somehow 
ceased after he was terminated is completely untrue. In fact, after he was terminated, the 
Division of Enforcement continued the investigation, devoting hundreds of staff hours to 
the matter. After Mr. Aguirre’s termination, investigative staff took testimony from or 
interviewed more than a dozen individuals, made numerous formal and informal 
document requests, reviewed and analyzed thousands of documents, and participated in 
two proffer sessions with the Federal Bureau of Investigation and the office of the U.S. 
Attorney for the Southern District of New York. Ultimately, after a thorough 
investigation, we closed the matter after finding insufficient evidence to warrant bringing 
an enforcement action. 

My Professional Background 

1 am currently employed as a Branch Chief in the Division of Enforcement at the SEC, 
where I have worked for approximately six and one half years. I currently supervise five 
staff attorneys on approximately ten active investigations. 

Prior to working the Division of Enforcement, I worked as an attorney in the SEC’s 
Office of Compliance, Inspections and Examinations for approximately two years. I have 
received several awards while working at the SEC, including a Division Director’s 
Award and a Chairman’s Award for Excellence. I have an extensive background in 
accounting and finance, having practiced as a CPA for many years before entering law 
school. I have spent my entire legal career in federal government service. It has been a 
great honor and privilege to do so. 

During my tenure at the SEC, I have interviewed or taken the testimony of dozens of 
prominent individuals, including: (1) principals of brokerage firms, hedge fund advisers 
and publicly-traded companies; (2) executives of a major stock exchange; and (3) a 
former United States Senator. \\^ile working in the Division of Enforcement, I have 
participated in bringing several significant SEC enforcement cases including: 

• Financial fraud cases against (1) AremisSoft Corp. and senior 
management (working with the Department of Justice to repatriate $200 
million to the U.S.); and (2) Huntington Bancshares Corp. and three of its 
senior officers; 

• Broker-dealer fraud cases against ICapital Markets (formerly Datek 
Securities Corp.) and Heartland Securities, and actions against a number 
of principals of those firms (resulting in some of the highest penalties ever 
collected from individuals in an SEC proceeding); 

• A fraud case against broker-dealer Robertson Stephens, Inc. and a former 
research analyst of the firm; 
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• An insider trading case against hedge fund adviser Deephaven Capital and 
a former portfolio manager of Deephaven; and 

My Supervision of Mr. Aguirre 

In late January 2005, Mr. Aguirre was transferred to my supervisory group after he 
requested a transfer out of the enforcement branch to which he was initially assigned. 

The investigation he had been working on for approximately five months, a matter 
involving hedge fond adviser Pequot Capital Management, then came under my 
supervision. Over the course of the next several months, I became more intimately 
involved in the investigation. 

Over time it became clear that Mr. Aguirre could not work collaboratively with other 
attorneys on the Pequot investigation. Though Mr. Aguirre was initially the only attorney 
working on the investigation, by May 2005, three additional attorneys were assigned to 
the matter. For no apparent reason, Mr. Aguirre was disrespectful and abusive to them. 
He attacked them in emails and badgered them on minor issues. Several times he 
accused his colleagues of thwarting his progress. Mr. Aguirre became angry and abrasive 
whenever an investigative decision was made that he did not agree with, yet on at least 
one occasion the same idea he rejected dismissively when made by another attorney 
became an idea Mr. Aguirre later presented as his own. In early July 2005, he told me 
that he could no longer even talk to Mark Kreitman, our group’s Assistant Director. 

Mr. Aguirre was a hard worker, but as time went on, I became increasingly concerned 
about his reliability. On two occasions, Mr, Aguirre angrily left the building during the 
workday after disagreements with other attorneys. Both times he said he was leaving to 
think about what he was going to do, which I understood to mean that he was planning to 
leave the Commission. Mr. Aguirre formally tendered his resignation in July 2005, but 
some time thereafter he withdrew that resignation. Then he said he was willing to work 
to complete the investigation but would not document his findings, which was essential to 
completing the investigation. It became apparent that Mr. Aguirre was a significant risk 
to leave at a moment’s notice, regardless of the impact such action would have on the 
investi^tion. 

Mr. Aguirre was not mindful of Commission policies and procedures. He misrepresented 
Commission policy to opposing counsel. Several subpoenas he issued had to be recalled 
because they were improperly issued in violation of federal law and Commission policy 
concerning electronic communication subpoenas. After Mr. Aguirre was terminated, his 
files were found to be so disorganized that it was difficult to determine which subpoenas 
he had actually issued. 

It was extremely difficult to communicate with Mr. Aguirre, either verbally or in writing, 
and miscommunications were common. Information that Mr. Aguirre presented as fact 
often tamed out to be mere speculation based on fragments of information that did not 
reflect reality. He bombard^ me and others with hostile emails that were lengthy, 
difficult to follow, and often repetitive. 
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In June 2005, 1 pr^ared written evaluations and merit pay recommendations for all of the 
Staff I supervised, including Mr. Aguirre. It is important to note that his evaluation was 
based on his work for the final three months of that period, fi'om the date Mr. Aguirre 
joined my group, through April 30, 2005. In my written evaluation of Mr. Aguirre, I 
highlighted his hi^ energy level and the long hours he put in on the investigation. In 
making my recommendation to the SEC compensation committee, I indicated that Mr. 
Aguirre had made “contributions of high quality.” 1 did so because 1 wanted to reward 
Mr. Aguirre for his hard work. 

We never gave Mr. Aguirre his written evaluation because he was out of the office when 
we began distributing the evaluations in late August 2005. Had we given Mr. Aguirre his 
evaluation, we would have also told him about the serious concerns we had with his 
behavior. Those concerns were included in a supplemental evaluation Mr. Kreitman and 
I wrote on August 1, 2005. We drafted a supplemental evaluation after Paul Berger, the 
Associate Director on the investigation, suggested we consider preparing one after asking 
me whether Mr. Aguirre’s evaluation accurately reflected his workplace behavior. I told 
him it did not and we then drafted a supplemental evaluation that identified a number of 
serious deficiencies in Mr. Aguirre’s workplace behavior. 

Testimony of Mr. Mack 

In or around May 2005, the Pequot investigation began focusing on Pequot’s trading in 
two securities in July 2001. On July 30, 2001, it was publicly announced that General 
Electric (“GE”) had acquired Heller Financial (“Heller”), causing a sharp rise in the stock 
price of Heller and a small decline in the stock price of GE. Pequot began accumulating 
Heller stock on Monday July 2, 2001 and started selling short GE stock on July 25, 2001. 
By closing out these positions after the merger announcement, Pequot realized a profit of 
nearly $ 1 7 million on Heller and approximately S 1 .9 million on GE. 

During the summer of 2005, Mr. Aguirre became obsessed with whether Mr. Mack 
provided Arthur Samberg, the head of Pequot, with inside information about the merger 
between Heller and GE ahead of the public announcement. Credit Suisse First Boston 
("CSFB”), an investment banking firm and an adviser to Heller in the transaction, hired 
Mr. Macic as its CEO on July 12, 2001 , ten days after Pequot began to buy Heller stock. 
Mr. Aguirre speculated that Mr. Mack may have received information concerning the 
merger from CSFB before he joined the firm. Alternatively, he speculated that Mr. Mack 
may have received the information from Morgan Stanley, which advised GE on the 
transaction. 

Despite a lack of concrete evidence, Mr. Aguirre insisted that Mr. Mack had tipped Mr. 
Samberg about the merger. He was extremely anxious to take Mr. Mack’s testimony, so 
much so that I grew increasingly concerned that his desire to take Mr. Mack’s testimony 
stemmed from Mr. Mack’s high profile status, not an objective assessment of the facts. 

In emails, Mr. Aguirre claimed that Mr. Mack was the only person who met the profile of 
the tipper, a hi^y suspect and illogical conclusion. My concern was heightened because 
Mr. Aguirre wanted to take Mr, Mack’s testimony immediately, before gathering 
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documents from CSFB that could shed light on whether Mack had received information 
about the merger before he joined CSFB. Moreover, Mr. Aguirre misrepresented several 
facts that he claimed linked Mack to the trading. 

Along with these issues, I became concerned that Mr, Aguinre was potentially abusing his 
government authority when, after he took Mr. Samberg’s testimony in Jime of 2005, it 
was reported to me that Mr. Aguirre behaved unprofessionally and was extremely 
disor^nized during the testimony. As I learned that more and more of the information 
that Mr. Aguirre provided me was inaccurate or unsubstantiated and as I saw him display 
poor judgment in his dealings with other members of the team and with defense counsel, 

I began doubting that Mr. Aguirre was capable of objectively and professionally 
conducting this investigation. All of these events convinced me that it was important for 
me to undwstand exactly what evidence there was that Mr. Mack was the tipper before 
compelling his testimony. 

Although I had no idea who would represent Mr. Mack if we called him to testify, I knew 
he would retain experienced SBC counsel who would likely, as is not uncommon, 
directly contact my superiors about the testimony. Accordingly, consistent with my 
general practice, I made Mr. Kreitman aware that we were considering taking Mr. Mack’s 
testimony. I explained this practice to Mr. Aguirre, perhaps inartfiilly choosing the words 
“juice” and “political clout” to describe the fact that any influential counsel Mr. Mack 
chose could easily pick up the phone and call my supervisors about the case and I wanted 
them to be fully aware of the fects before answering any calls. I certainly did not intend 
to shy away from questioning Mr. Mack because of his power and influence -- quite the 
contrary. 

Investigation after Mr. Aguirre’s Termination 

Starting in September 2005, the staff began focusing on identifying other potential tippers 
who may have provided Mr. Samberg infonnation about the GE/Heller transaction and 
pursuing other aspects of the investigation. With respect to the GE/Heller transaction, the 
staff reviewed information to identify whom Mr. Samberg met with at the time of 
Pequot’s trading. The staff also obtained from Pequot a list of people hired in 2001 and 
identified sevwal people on that list who had connections with GE, Heller, or broker 
dealers involved in the merger. The staff reviewed thousands of emails obtained from 
Pequot to identify other potential tippers. The staff then compiled information about each 
person identified, including searching for relevant documents in the database of emails 
provided by Pequot. 

When this research was complete, the staff evaluated whether to take the testimony of 
any of these potential tippers. The staff detennined that, while it had identified people 
with significant connections to Pequot or Mr. Samberg or both, there was no evidence 
that any of them knew about the merger in advance of its public announcement. 
Conversely, those who knew about the deal did not have sufficient connection to Pequot 
and/or contact with Samberg or Pequot during the relevant time period. Thus, the staff 
had identified a large number of potential tippers, but no likely tippers. At this same 


5 



1255 


time, around December 2005, the focus of the investigation shifted to other Pequot trades 
and trading practices, where it remained until June 2006. 

From December 2005 through June 2006, the investigative staff took testimony from or 
interviewed multiple individuals, issued subpoenas and made informal document 
requests, reviewed and analyzed thousands of documents, and participated in two proffer 
sessions with the Federal Bureau of Investigation and the office of the U.S. Attorney for 
the Southern District of New York. At the end of March 2006, the staff obtained four- 
month tolling agreements from Pequot and Mr. Samberg, which applied to all matters 
under investigation. 

Beginning in June 2006, the staff considered whether to take any additional investigatory 
steps regarding the GE/Heller trading. One consideration was the harm Mr. Aguirre had 
caused, by taking this confidential, non-public investigation public for his ovra purposes, 
and the need to maintain public and investor confidence in the work of the Division of 
Enforcement. Ultimately, the staff took the testimony of several more witnesses. Each 
was questioned at length and each produced subpoenaed documents. On August 1, 2006, 
the staff took the testimony of Mr. Mack. 

Recently, the decision was reached to close the investigation without taking any action. 
This decision was based on the evidence and, to my knowledge, nothing else. 

Conclusion 

In closing, I hope I have shed some light on the Pequot investigation and on Mr. 
Aguirre’s unfounded allegations. While at the SEC, every investigation I have ever 
worked on has been conducted with fairness, diligence, and integrity. We did so in the 
Pequot investigation. 

Thank you. I would be glad to answer any questions you may have. 
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Hon. Arlen Specter, Chairman 

United States Senate 

Committee on the Judiciary 

224 Dirksen Senate Office Building 

Washington, D.C. 20510 

Attn; Hannibal G. Williams II Kemerer 

RE: Hearing of the Senate Judiciary Committee 

on "Examining Enforcement of Criminal Insider 
Trading and Hedge Fund Activity" 

Dear Chairman Specter: 

I am writing to submit brief remarks in connection with the 
Judiciary Committee's upcoming hearing examining illegal insider 
trading and hedge fund activity and the reform legislation that 
you are proposing in Congress and the Committee. I submit these 
comments as counsel to the Alliance for Investment Transparency 
("AIT"), on whose behalf I testified at the Judiciary 
Committee's June 28, 2006 hearing concerning "Hedge Funds and 
Independent Analysts: How Independent are Their Relationships?" 
The AIT is a group of concerned companies who have joined 
together in an effort to highlight the lack of transparency and 
disclosure in certain areas of the financial markets. 

The upcoming hearing, together with the Committee's recent 
hearings on related issues, serves to focus much-needed 
attention on the critical issues confronting this country's 
capital markets. In particular, we appreciate that the 
Committee has recognized the improper and undisclosed influence 
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that certain market participants wield in the financial markets, 
and the criminal activity that such influence can foster. This 
recognition is reflected in the details of the important 
legislation that you are proposing, and which the AIT generally 
supports in concept. We very much appreciate your leadership, 
and that of the Committee, on this issue. 

The Committee's current focus on the improper use of non- 
public information by certain market participants, including 
some hedge funds, sheds light on an area in which market power 
and influence are abused. "Insider trading" is not a problem 
that is limited to improper trading in non-public information 
that is obtained from issuers or company personnel. There is, 
in fact, an equally serious and perhaps more insidious problem 
that has received far less attention, and that is the trading in 
material non-public information that is generated by market 
participants other than issuers — specifically, by securities 
analysts, the investment banking and brokerage community, the 
financial press and traders themselves. Each of these groups of 
market participants necessarily has, at times, direct access to 
non-public information concerning market-moving events. This 
can include such non-public information as (i) the timing and 
substance of analyst reports; (ii) the timing and substance of 
investigative articles and publications; (lii) non-public stock, 
option and derivative market activity; (iv) advance knowledge of 
debt and equity offerings; and (v) knowledge of the fact and 
timing of governmental and regulatory inquiries and 
investigations . 

In each instance, preferred access to such information can 
provide an enormous advantage to a market participant who abuses 
his or her access to this information. Such abuse does not 
appear to be consistently and vigorously prosecuted. However, 
Che cases that have been brought show the insidious nature of 
trading on such non-public information. Examples of 
prosecutions include one recent case in which conspirators were 
accused of infiltrating a printing plant in order to obtain 
advance copies of BusinessWeek magazine and, specifically, to 
trade on advance knowledge of market-moving articles that were 
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set to appear.’ In another prominent insider trading 
prosecution, Anthony Elgindy was convicted in January 2005 of 
racketeering, conspiracy and securities fraud for using 
confidential government information obtained from the Federal 
Bureau of Investigation to manipulate stock. 

However, these schemes were relatively simplistic; 
unfortunately, it appears that there are important and far more 
sophisticated and nuanced forms of insider trading that have not 
been consistently and vigorously investigated and prosecuted. 

For example, in many instances, certain hedge funds and other 
powerful market participants wield their influence over 
securities analysts to influence coverage and to gain advance 
knowledge of the timing and substance of forthcoming analyst 
reports. As the Economist has reported: "Some analysts admit 
that their hedge-fund clients press them to write reports in 
line with the funds' views. 'We have had hedge funds try to 
twist our arms to write reports a certain way. The pressure 
definitely exists,' says one," (The Economist, "Fair comment or 
foul? Hedge funds and equity research," April 1, 2006.) 

Similarly, The Wall Street Journal has reported that hedge funds 
"have become so large that increasingly, they are the 
marketplace. Their actions can cause enormous damage to other 
investors, not just their own" and that "hedge funds have become 
the life blood of the investment houses." "There is no denying 
the close relationship that now exists between the hedge funds 
and Wall Street, and the potential conflicts the connection 
raises." (Alan Murray, The Wall Street Journal, "Lawsuit shows 
how hedge funds need to open up for the markets," April 5, 

2006.)^ Ordinary investors and other less prominent customers of 


' See U.S. Securities and Exchange Commission, Litigation Release No, 

19696, May 11, 2006; SEC v. Sonja flnticevie et al. , 05 Civ. 6991 (KMW) 
(S.D.N.y.) . 

' The financial press has regularly reported on the privileged access 

that hedge funds, including Steven A. Cohen's S.A.C. Capital, have to market- 
moving information from Wall Street. See ^ e . q . » Marcia Vickers, "The Most 
Powerful Trader on Wall Street You've Never Heard Of," BusinessWeek Online 
(Jul. 21, 2003) (describing S.A.C.'s "superpower ful information machine" and 
S.A.C. motto "'try to get the information before anyone else'"); Jenny 
Anderson, "True or False: A Hedge Fund Plotted to Hurt a Drug Maker?" New 
York Times (Mar. 26, 2006) {"Money means access on Wall Street, so Mr. Cohen 
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Wall Street banks are not provided with such privileged access 
to market-moving information. 

It is important that the appropriate bodies undertake a 
serious examination of the level of privileged access to market 
information and timing that broker-dealers give to their 
powerful hedge fund clients that they do not provide to regular 
investors. We are not aware of any widespread investigation 
into such practices, even though they are widely understood to 
occur in the industry. Indeed, the recent controversies over 
allegations of insider trading by certain hedge funds echo 
precisely what we believe you will find is not an uncommon 
practice in that industry, and demonstrates the need for 
vigorous investigations being targeted in that direction.’ 

Given this state of affairs, the AIT believes that the 
proposed legislation is a critical step forward in addressing 
pervasive wrongdoing in the capital markets. The AIT believes 
the proposed legislation would greatly strengthen the nation's 
insider trading laws, giving law enforcement a strong tool to 
combat the information-peddling that is rife in the markets. 
Preferred access to material non-public information is an 
insidious practice that is all too common in the markets, and 
the proposed provision would help to combat the increasing trend 
of market participants trading on such information.' Moreover, 


is often first in line for the best information, which is the most valuable 
conmodity in the trading world."). 

’ One area in which prosecutions have been focused is insider trading In 
connection with so-called "PIPE" transactions. In such instances, short- 
sellers have relied on non-public information concerning private equity 
offerings to trade ahead of public disclosure of those deals. See , e . q . , 
U.S. Securities and Exchange Commission, Litigation Release No. 19199, April 
21, 2005; SEC v. Pollet , No. 05-CV-1937 (SLT/RLM) {E.D.N.Y.). 

' One aspect of the proposed legislation that the AIT believes may 

warrant further consideration is the provision providing for "whistleblower" 
protection and allowing for the payment of "bounties" to those reporting 
illegal insider trading to the authorities. The AIT is concerned that these 
well-intentioned provisions could be subject to abuse by wrongdoers who have 
themselves been involved in insider trading but, once the wrongdoing is, or 
is about to be, exposed, attempt to cloak themselves with whistleblower 
protections in order to avoid prosecution. We respectfully suggest that the 
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focus on hedge fund policies and practices is long overdue. As 
an industry, hedge funds have become one of the primary forces 
in this country's capital markets. In spite of this, the 
activities of this powerful industry have remained almost 
completely veiled. The enhanced reporting and disclosure 
requirements that have been proposed will finally begin to 
provide the markets and investors with some of the information 
they need to make informed investment decisions and to help 
reestablish an even playing field for all market participants. 

Transparency in the capital markets is one of the bedrock 
principles that has kept the nation's economy robust, and that 
transparency is essential to the integrity of the markets. In 
that regard, the AIT believes that there are other 
straightforward items that Congress and the Committee might 
consider addressing that would serve to greatly enhance market 
transparency and efficiency. First, certain reporting 
requirements for large investment managers, including managers 
of hedge funds, are inexplicably limited to the disclosure of 
"long" positions, permitting managers to hide from public view 
"short" positions In which they are seeking to profit from the 
decline in a company's stock price. This selective disclosure 
runs contrary to the openness that is a hallmark of our capital 
markets, and this secrecy substantially raises the opportunity 
for wrongdoing. Second, certain market participants who hold 
"short" positions in a particular company's stock have 
disseminated misleading negative information to regulatory 
agencies without disclosure of their interest in the decline of 
the companies' stock prices.* Tippers should be required to 


Conunittee consider whether this provision is necessary, and whether it should 
be focused to ensure that it is not used as a shield by those who should be 
subject to the full force of the law for their misconduct. 

* Moreover, these companies have reported that the short-sellers have 

gone well beyond regulators, contacting directly the companies' rating 
agencies, business partners, lenders, underwriters and major shareholders in 
an attempt to spread negative, and often false, information about the 
companies; all without disclosing their interest in the decline of the 
companies' stock. Concerns about these issues have been raised by 
commentators (Alex J. Pollock, "Undisclosed Interests," American Spectator, 
May 24, 2006; Alex J. Pollock, "Financial Interest Disclosures Can Protect 
Markets from "Short S Distort" Manipulators," June 2, 2006) and advocacy 
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specifically disclose any financial interest that they have in 
the target company to any regulator or law enforcement official 
who they contact. 

We appreciate the Committee's focus on these important 
issues relating to illegal trading on non-public information and 
hope that Congress and the Committee, together with regulators 
and law enforcement, continues to draw attention to these issues 
that are critical to the functioning of our capital markets. 
Illegal trading on non-public information threatens not only the 
companies who are targets of such improper trading, their 
investors and employees, but also strikes at the foundation of 
the financial system. If certain market participants are 
allowed privileged access to market-moving information -- and if 
they are permitted to profit from their access to that 
information — public confidence in the financial markets will 
be greatly undermined and the markets in which so much of this 
country's wealth is concentrated will be at risk. We applaud 
the Committee's continuing efforts to address these issues. 


Respectfully, 

Marc E. Kasowitz 



groups. The U.S. Chamber of Commerce wrote to the SEC Chairman this summer 
to express its members' concern with this issue (National Chamber Foundation 
Ltr. to Chmn. Cox, July 11, 2006). 
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Testimony Concerning SEC Personnel Matters 

by Mark Kreitman 

Assistant Director, Division of Enforcement 
U.S. Securities and Exchange Commission 

Before the U.S. Senate Committee on the Judiciary 

December 5, 2006 

Chairman Specter, Ranking Member Leahy, and Members of the 
Committee: 

Thank you for the opportunity to address what I understand to be your 
concerns about a personnel matter involving a former member of my staff, 
and to answer any remaining questions you may have after the extensive 
interviews my staff and I have provided to your staff and the staff of the 
Senate Finance Committee. 

Please let me first say that my colleague, friend, and branch chief Robert 
Hanson, also on this panel, is among the most dedicated public servants I 
have had the privilege to know, a person of unimpeachable character, 
honor and fierce dedication to our agency’s mission to protect investors. 
Paul Berger, my former supervisor and mentor, is known far beyond our 
circle of professional colleagues for his zealous fair-minded enforcement of 
the securities laws during his 14 years at the Commission. Any suggestion 
that I, or either of these individuals, was moved in any way by political 
influence in our investigation that is the subject of your committee's inquiry 
has no basis whatever in fact. 

I have been an Assistant Director in the Division of Enforcement for about 
three years. I supervise a staff that has, during my tenure, included 
between 10 and 15 attorneys. Previously, I was an Assistant Chief 
Litigation Counsel - a trial lawyer - with the Division for about 16 years, 
and tried some notorious cases including the successful prosecution of 
First Jersey Securities and its principal Robert Brennan to a $75 million 
verdict. I've brought cases against a department head at a major New 
York law firm, the president of a Beverly Hills bank, the son of a prominent 
local banker, and numerous Wall Street luminaries. My reputation at the 
Commission, in the industry, and at the bar is hardly that of a shrinking 
violet intimidated by power, money, or anything else. 
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I’ve won some awards, including the Irving M. Poliak Award named for our 
first Division Director, the Chairman’s Award for Excellence, and most 
recently, an award from the United States Attorney for the Southern District 
of New York for my participation in the repatriation and recovery for 
investors of $200 million of proceeds of fraud from the Isle of Man. I’ve 
been an Adjunct Professor in the Graduate Program at Georgetown Law 
School since 1999 and was named Charles Fahy Distinguished Adjunct 
Professor for the 2004-5 academic year. I’m a graduate of Yale College 
and Harvard Law School, where I was a Wasserstein Public Interest Fellow 
for the 2003-2004 academic year. 

I have been a public servant for 26 of my 31 years of law practice, 19 of 
them at the Commission. I come from a family of lawyers and judges with a 
long commitment to legal ethics and public service. I am 56 years old. 

Mr. Aguirre was a student of mine at Georgetown - an excellent student 
who participated actively in class. I supervised his Masters paper; when he 
decided to submit it for publication. I edited the draft, and it was published 
In several journals. We became friends and socialized together with our 
wives. That has made this entire episode particularly painful for me, and 
for my wife. 

When Mr. Aguirre graduated from the Georgetown program, he had not 
practiced law for a number of years after leaving his California practice at a 
small firm doing work unrelated to the federal securities laws. He had no 
enforcement investigative experience and was unfamiliar with a closely 
supervised working environment like the Commission, where investigative 
zeal must be tempered by respect for the rights and legitimate interests of 
citizens, and where collegiality and mutual respect is the hallmark of our 
working environment. As I understand it, Mr. Aguirre applied 
unsuccessfully for employment at the Commission 22 times before being 
hired here in Washington, where he was assigned to another Assistant 
Director group as a staff attorney with a standard one year probationary 
period. Mr. Aguirre complained repeatedly and bitterly to me that his 
supervisors in that group were inexperienced and incompetent. I 
understand, however, that his supervisors attributed Mr. Aguirre's problems 
to his inability to accept supervision or work effectively with his colleagues. 
When an opening occurred in my group, Mr. Aguirre requested transfer to 
my group, I acquiesced, and he was granted that unusual accommodation. 
However, I refused his request for special treatment to be allowed to report 
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outside the chain of command directly to me. He brought the Pequot 
investigation with him. 

Unfortunately, after several months, the difficulties Mr. Aguirre previously 
engendered recurred. He treated his colleagues with disrespect bordering 
on contempt, and refused to share with them details, strategy or tactics 
about the investigation in which he was involved. His investigation of 
Pequot was poorly thought out, disorganized, and sloppily documented. 
The files were in disarray. He was unable to fairly and impartially balance 
evidence against his preconceived conclusions or articulate his thinking in 
a linear fashion. He viewed all supervision, direction, even inquiry 
concerning his work as unwarranted intrusion. 

Beginning in June 2005, he came to believe, primarily on the basis of 
speculation, that John Mack was the tipper in Pequot’s trading prior to 
announcement of GE’s acquisition of Heller Financial, and repeatedly and 
heatedly insisted that we subpoena John Mack for testimony immediately, 
before he had developed evidence that Mr. Mack had access to material 
nonpublic information, or indeed, any potentially inculpatory evidence wth 
which to confront Mr. Mack. When his supervisors pointed out that 
premature testimony would almost certainly be a fruitless exercise in that 
case because Mr. Mack could simply deny any illegal activity or, in fact, any 
connection to the suspicious trading, Mr. Aguirre concluded this was 
evidence of a widespread conspiracy to thwart him and protect an 
individual no more significant or powerful than people we subpoena or take 
testimony from every day - including, during this same time period, a 
former United States Senator and a former high-ranking White House 
Official. 

We asked Mr. Aguirre to summarize his reasons for taking Mr. Mack’s 
testimony at that point in time in a memorandum, but I found his reasons 
unpersuasive. In his arrogance, he refused to accept the possibility that 
there could be a good faith difference of professional opinion as to the 
appropriate timing of and proper evidentiary foundation for the invocation of 
compulsory process, between a first year probationer and his immediate 
supervisors who had, among them, more than 40 years of Commission 
experience. Instead, he vociferously and baselessly challenged their good 
faith and integrity. Frighteningly, it appeared that Mr. Aguirre was pursuing 
a personal agenda bordering on vendetta, instead of a calmly reasoned 
fair-minded pursuit of the evidence. He focused single-mindedly on John 
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Mack, to the exclusion of other persons who, he acknowledged in his June 
28 testimony before this committee, were equally likely potential tippers. 

Toward the end of his tenure, Mr. Aguirre's behavior became Increasingly 
unprofessional, irresponsible and erratic. He threw what can only be 
reasonably described as tantrums, storming up and down the halls in a 
furious crouch, and abruptly left the office without leave on a number of 
occasions. He resigned at least twice and, though he reconsidered and 
withdrew his resignations, refused to provide any assurance that he would 
complete his assigned work — necessitating that, despite severely limited 
resources, we double staff his investigation. Finally, Mr. Aguirre 
announced that he refused to write up the results of his investigation in the 
required lengthy and detailed Action Memo to the Commission seeking 
authority, if the evidence warrants, to bring a proceeding against 
wrongdoers. Mr. Aguirre's self-indulgent refusal to perform that difficult but 
essential task which, as he was the primary investigator on the case, would 
be difficult and inefficient for another attorney to undertake, was, for me, 
the last straw. 

Mr. Aguirre was terminated, as the notice given him stated, for 
“demonstrated inability to work effectively with other staff members and 
your unwillingness to operate within the Securities and Exchange 
Commission process." The decision to recommend that Mr. Aguirre be 
terminated during his probationary period was, despite the problems he 
had caused, a very difficult one for me. 

I’ve heard - and read - a good deal about the two step increase we 
recommended for Mr. Aguirre which became effective shortly before his 
termination. That recommendation covered the rating period that ended 
April 30, some four months prior. Perhaps in retrospect it was too 
generous. He was a new member of my group. He worked an enormous 
number of hours with furious energy. I was anxious to encourage and help 
him to adjust after a troubled beginning. And, as I advised your staff, rating 
him unacceptable in any of the critical performance elements would almost 
certainly ensure his termination at a time I still hoped he could work out. 
Mr. Aguirre’s subsequent behavior however so far exceeded the bounds of 
acceptable professional conduct that it was incumbent on me and his other 
supervisors to supplement his overly generous evaluation. A copy of our 
supplemental evaluation, prepared on August 1, 2005, which accurately 
described concerns we had about Mr. Aguirre’s conduct, is attached. 
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Because Mr. Aguirre was vacationing in California during the last few 
weeks of his tenure, he did not receive this supplemental evaluation 
contemporaneously. 

I believe the most serious concern raised in this inquiry has been the 
possibility of political influence distorting the Commission's investigation of 
fraud in the securities markets. I have seen no evidence whatever of such 
a thing. I can say categorically that no such thing influenced the conduct of 
Mr. Aguirre’s Investigation, supervision, or termination. Nor did it influence 
the decision not to take testimony from John Mack while Mr. Aguirre 
worked at the Commission. The Pequot investigation was pursued with 
vigor and professionalism after Mr. Aguirre departed the Commission, 
despite his leaving the files in a state of disarray. Ultimately, after all 
reasonable leads were exhausted and the relevant individuals were 
questioned and documents examined, the investigation was recently closed 
with no action taken. 

I'd be pleased to answer any questions you may have. 


Attachment 
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Evaluation of Gary Aouirre : Gary works very hard, puts in long hours, and 
is dedicated to his work. But he is resistant to superwsion and insufficiently 
cognizant of institutional protocol and possible programmatic impact of his 
investigative methods. For example, ttiough he feels competent to manage 
the Pequot investigation on his own, certain subpoenas he prepared 
required revision, Inter alia, to avoid violating privacy statutes and he has, 
by failing to consult with his branch chef, inaccurately stated Commission 
policy in communication with defense counsel. His manner has, on more 
than a few occasions, drawn complaints from oppc^ing cojnsel which, 
though not in Itself an indication of inappropriate conduct, raises a question 
because of their frequency and consistency. Other staff attorneys find it 
difficult to work wth him; his desire to maintain complete control of his 
single investigation seems to preclude full and open sharing of his legal 
analyses. He has difficulty explaining the significance of evidence his 
ln\^stigation uncovered In linear fashion and expresses reserrtment at what 
he inaccurately perceives as attempts by his supervisors to thwart his 
success. 


SEC 0001309 
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“Examining Enforcement of Criminal Insider Trading and Hedge Fund Activity” 

Good morning Chairman Specter, Ranking Member Leahy, and members of the 
Committee. Thank you for inviting the Department of Justice to testify today concerning its 
views on the draft bill you have shared with us, entitled the “Criminal Misuse of Material 
Nonpublic Information and Investor Protection Act of 2006.” 

As I noted in my testimony before this Committee in September, the Department and 
the Corporate Fraud Task Force are committed to maintaining fairness and integrity in the 
marketplace by ensuring that individual investors are able to invest their hard-earned dollars 
without fear of being taken advantage of by those - whether they be corporate officers, 
members of the financial services industry or others - who improperly use inside information 
to enrich themselves at the expense of others. I know that I speak for the Task Force 
membership in extending our appreciation to this Committee for its thoughtful examination 
of the issues presented by insider trading and the parallel proceedings that are often used to 
investigate such conduct. 

As discussed at your last hearing, while the Department of Justice and the SEC 
frequently investigate the same misconduct, the remedies which each of our agencies bring to 
bear vary, with the SEC pursuing civil remedies and the Department of Justice responsible 
for criminal prosecutions. Thus, 1 will focus my remarks on the bill’s criminal provisions and 
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the efiect those provisions would have on our criminal enforcement tools. More particularly, 
I would like to present our preliminary thoughts on some of the overarching problems the bill 
seeks to address, while also discussing examples of specific concerns we have identified that 
we think warrant additional attention. In general, we welcome the overall thrust of several of 
the criminal provisions, although we have a number of specific concerns about language in 
the bill and whether that language will effectively accomplish its apparent purposes. 1 want 
today to give you some illustrative examples of these concerns in the hope that we can work 
with you in a more detailed fashion moving forward so that any legislation achieves our 
shared goals of clarifying the legal responsibilities of insiders and supporting our corporate 
fraud enforcement efforts. 

I would like to start my discussion with Section 4 of the bill. This section would 
amend Title 18, Section 1348 by adding a new subsection (b) that expressly prohibits insider 
trading. When I testified in September, 1 noted challenges we face in prosecuting insider 
trading but explained that despite various hurdles, the Department has enjoyed consistent 
success in prosecuting those who seek to exploit their access to information at the expense of 
the market. 1 described examples of our cases, which involve all types of defendants, from 
corporate officers, directors and employees who traded the company’s securities after 
learning of significant confidential corporate developments, to friends, family members, and 
other “tippees” who traded the securities after receiving inside information. 

Nevertheless, we believe it could be helpful to put “inside trading offenses” on a 
firmer statutory footing than they now stand, which is as a Judicially-recognized species of 
Title 1 5 offenses that prohibit schemes to deceive associated with the offering and sale of 
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securities. The fact that the detailed elaboration of the elements of this offense have emerged 
largely through judicial decision-making has produced some degree of uncertainty for our 
prosecutors and for others for whom clarity in this area is important. 

Yet, while we agree with the underlying premise of this section, we have a number of 
concerns about the specifics reflected in the bill. For example, this section is entitled “Willful 
misuse of material nonpublic information.” As you know, in the criminal law, “willful” has a 
very particular meaning and imposes the highest burden on prosecutors with respect to the 
“state of mind,” or “scienter,” we must establish for a criminal defendant. Yet, despite the 
section’s title, the various subsections of the bill contain a variety of other “scienter” 
standards - the new paragraph (b)(2)(l)(A) incorporates a “knowingly" standard, while 
paragraph (b)(2)(l)(B) provides no explicit scienter requirement, not even “knowingly.” We 
would like an opportunity to work with you on developing a consistent approach that fairly 
penalizes wrongdoing but which does not unfairly ensnare the innocent actor. 

1 also observe that new subsection (b) as currently worded introduces at least two 
substantial changes from current law. First, it eliminates the element that the person who is 
charged with insider trading be shown to have a “duty” with respect to that information. We 
are concerned that eliminating this requirement potentially subjects to criminal sanctions 
those who innocently come by valuable information and trade on it. Thus, it may e.xtend 
criminal liability more broadly than is warranted. Conversely, the draft bill essentially adds 
an affirmative defense that trading on inside information is acceptable if that information was 
“gained by . . . research and skid." We arc concerned that, while this may not be the intent, 
such a formulation will make it more difficult to prove insider trading than is the case under 
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current law. In addition, we are concerned that the phrases “research and skill," “of a specific 
nature" and “significant factor” may impose burdens we do not currently face, or may be 
insufficiently precise to provide the notice function normally required of a criminal statute 
and thus will present real difficulties of proof at trial and in formulating jury instructions. 
Thus, we think it might be helpful for the Committee, as a better model, to look to the 
definition of insider trading that the SEC has already promulgated through its regulatory 
process and to build from that if any adjustments are necessary. We would be happy to work 
with the Committee in any such effort. 

Further on in Section 4, paragraph (c) contains a variety of provisions. Again, we find 
much to applaud in terms of the general thrust, but are concerned with various specifics. In 
general, we welcome the effort to make clear the Department’s authority to investigate 
insider trading offenses and to do so in a manner that involves express coordination with our 
partners at the SEC. As you are aware, recent court decisions have, unfortunately, created 
potential barriers to the conduct of parallel investigations by the Department and the SEC, 
which are so important to the efficient, targeted and expedited resolution of these complex 
cases. And one of those decisions. United Stales v. Stringer, the United States has appealed 
to the Court of Appeals for the Ninth Circuit. It is unclear to us to what degree the lower 
court’s decision in Stringer, which rested at least in part on constitutional grounds, is likely to 
be embraced, rejected or expanded by the Court of Appeals. Thus, we would urge that any 
final decisions on how to respond should be made only after that Court has issued its opinion, 
so that we may carefully assess the degree to which legislation can respond to the appellate 
court’s rationale and insure that any legislation provides as comprehensive a fix as possible. 
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111 addition, even as currently drafted, there are several aspects of the bill we would 
like to work with you further on. For example, the language of subsection (c) may result in 
some unintended consequences because paragraph (1){A) of subsection (c) restates plenary 
authority to investigate, an authority we believe falls to the Attorney General generally as to 
all federal criminal violations. We are always cautious when we see language restating 
authority we believe already exists. Such language may be cited as evidence that the 
authority did not exist prior to this revision, or that a prior authority has been altered because 
the language of the revision does not identically track the pre-existing language found 
elsewhere. Thus, it may simply be best to remove this language, although again, this is 
something we would like to discuss more fully. 

Similarly, proposed paragraph (c)(2) of revised section 1348 would provide that 
neither the Attorney General nor any other Federal agency would have a duty to disclose any 
investigation or to disclose any contacts made with a companion agency to “request or 
receive evidence,” except pursuant to a court order issued on good cause shown that the sole 
basis for a civil investigation is to assist in a criminal investigation. We appreciate the intent 
of this provision to clarify an area of the law which has been made more murky by recent 
court decisions such as Stringer. We are concerned, however, that this revision may be too 
narrow. For example, we have traditionally coordinated our efforts with the SEC through 
steps more than just “requesting or receiving evidence.” Thus, this language might be argued 
to cut-back on, rather than confirm, the propriety of our traditional coordination efforts with 
the SEC. Similarly, the language in (c)(2) applies only to investigations of violations of “this 
section”, i.e. Section 1348 of Title 18. Yet, we continue to have parallel proceedings 
involving the SEC that involve other criminal provisions of Title 18 and Title 15, which 
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could equally be frustrated by these court decisions. Thus, (c)(2)’s limitation in coverage to 
Section 1348 might be read as an intention to disallow consultation in such other matters. 

Let me turn now to Section 5, a section to create incentives for private citizens to 
report and assist in the investigation of insider trading. We always welcome the assistance of 
private citizens and whistleblowers who report criminal acts or other violations of laws. 

These reports often reveal wrongdoing which would have otherwise gone undetected. One 
example of this with which the Committee is familiar is the civil False Claims Act, which 
provides for monetary awards to successful plaintiffs who initiate a civil ^ui tarn proceeding 
on behalf of the United States. 

We are concerned, however, about replicating such a reward statute with respect to 
criminal proceedings. Giving such substantial financial incentives to individuals to make 
criminal allegations would be a fairly dramatic departure from past practice in the criminal 
arena. Thus, we would like the opportunity to think further about whether such a step would 
on balance be a net positive or negative for our enforcement efforts. Such incentives may 
produce not only meritorious allegations that are helpful to the government but also false 
allegations that could result in individuals being falsely accused. In addition, such incentives 
could be expected to become important grist for impeachment of a key government witness in 
a criminal trial, perhaps hurting our efforts to prosecute matters successfully. Also, it is 
unclear to us whether the factors that the statute indicates should be considered in fashioning 
a reward amount are meant to be exhaustive or only illustrative. One factor that is missing, 
but which strikes us as potentially quite important, is whether the person providing the 
information was himself complicit in the crime. Finally, we are reviewing whether the 
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reward scheme conflicts with the Justice for All Act and would impinge on our associated 
efforts to insure that victims are made whole through restitution, as well as detract from our 
traditional use of criminal fines to support the crime victim’s fund. 

Finally, a short comment regarding Section 6, which would create new regulatory 
requirements for hedge funds, including civil penalties, and which the SEC and the 
Department would have joint enforcement authority over. As I noted at the outset, the 
Department and the SEC have well-established roles with regard to our securities markets. 
The SEC has, over the years, developed considerable expertise in promulgating detailed 
regulatory requirements and enforcing such regulations through civil enforcement action. 
Thus, we believe it would be a mistake at this stage to tamper with that scheme, and to extend 
such enforcement duties to the SEC and Department of Justice Jointly. We believe it best if 
the Department “sticks to its knitting” and continues to focus on criminal enforcement, with 
the SEC having sole authority in the civil arena. 

Conclusion 

In closing, let me again thank the Committee for its continuing interest in our 
corporate fraud enforcement efforts, and its interest in insuring that we have the tools 
necessary to perform effectively. We remain committed to combating all threats to the 
integrity of our capital markets and to the welfare of the investing public, as we know you do. 
Thus, we look forward to working with you to address some of the matters of concern that I 
have raised, both today in this hearing and beyond. Thank you. 
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Chairman Specter, Ranking Member Leahy, and Members of the Committee: 

TTiank you for inviting me to testiiy today about insider trading involving hedge funds. 
Our laws against insider trading play an essential role in protecting our securities markets 
and in promoting investor confidence in the integrity of those markets. Rigorous 
enforcement of our current statutory and regulatory prohibitions on insider trading is an 
important part of the Commission’s mission. 

1 am especially pleased to testify together with Associate Deputy Attorney General 
Ronald Tenpas of the United States Department of Justice, and Richard Blumenthal, 
Attorney General of the State of Connecticut. The Commission, as you know, is a civil 
enforcement agency and we use civil sanctions to address insider trading. However, 
insider trading may also violate federal criminal law, as well as state securities 
regulations and other state laws. The respective histories of the SEC and the Department 
of Justice, as well as those of state attorneys general and securities regulators, 
demonstrate our collective commitment to prosecuting insider trading, civilly and 
criminally, under federal and state law. Our respective histories also demonstrate our 
collective commitment to working with each other. 

Proving An Insider Trading Case 

When I last appeared before this Committee a few months ago, I noted that insider 
trading by hedge funds was an area of significant concern to the Commission, the 
Enforcement Division, and this Committee. Insider trading by hedge funds remains a 
substantial concern to the Division, and represents a significant focus of our current 
enforcement efforts. As suggested by your staf^ I will discuss the process we follow in 
bringing insider trading cases in general, and also speak to cases involving insider trading 
by hedge funds. 

Over the years, investigating and prosecuting insider trading violations has remained a 
central and important element of our enforcement mission. The Division pursues these 
cases day in and day out, and has developed unparalleled expertise in this area. 

Basically, the staff must prove that a trade was made on the basis of material, non-public 
information, with the requisite intent to violate the law, and that the information was used 
or obtained in violation of a duty to the source of the information. That’s quite a 
mouthful, even for a lawyer, so it may be helpful if I describe in more detail, the three 
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key legal requirements that must be met for the SEC to bring a civil insider trading case, 
which are: 

1) access to material, non-public information; 

2) scienter (or culpable intent); and 

3) breach of a duty to the source of the information. 

Before I detail these legal requirements, however, let me step back and discuss some 
background regarding our insider trading investigations. Insider trading leads come from 
a host of sources, not only market surveillance but also the media, public tips, and 
information developed in our own inspections and investigations. Identifying suspicious 
trading is an essential starting point, but it is only the first step in compiling a viable case. 
While the SEC’s Enforcement Division has brought hundreds of successful insider 
trading cases, there are also many investigations that are opened and later closed without 
enforcement action. We may open an investigation based on suspicious trading and all of 
the circumstances may look troubling, but after a thorough look, we may discover no 
evidence of insider trading or not enough evidence to prove there has been a violation of 
law. Because an investigation may not lead to an enforcement action, we are always 
mindful that public disclosure of the mere fact of an SEC investigation may unfairly 
impugn the reputations of the entities and individuals whose conduct may be exonerated. 
For this reason, as a matter of long-standing Commission policy, our investigations are 
conducted on a confidential basis and, as a general matter, we do not confirm or deny the 
existence of any ongoing investigations. 

One of the challenges in successfully prosecuting insider trading is that so much of the 
relevant activity — trading — is legitimate and must be protected. Trading based on one’s 
own research and financial acumen or strategies is not only legitimate but encouraged. 
The problem arises only when trades become unlawful because they are based on 
material non-public information obtained through a breach of duty to the source of the 
information. 

As the law of insider trading has developed over time, it has come to impose legal 
requirements intended to distinguish legitimate conduct from illegitimate conduct. As I 
mentioned a moment ago, the law requires that the information be confidential and non- 
public. If so many people already know the infonnation that it crosses the tipping point 
where it can be deemed public — based on prior media reports, for instance — there is no 
violation. The staff must also show scienter — a culpable state of mind or intent to violate 
the law. In other words, the tipping or trading must be undertaken with culpable intent to 
commit a violation, and not as *e result of an inadvertent slip or innocent mistake. 
Finally, the staff must also show a violation of duty to the source of the information. The 
duty to the source may be easy to prove against a tipper who passes on information in 
breach of a confidentiality agreement. But if information is passed along a chain of 
tippees, it may become harder to prove that a trader who obtained the information third- 
or fourth-hand had any duty to the source, or knowledge of the original tipper’s duty to 
the source. Though each of these legal requirements must be established in every insider 
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trading case, they are important because they help to distinguish unlawful trading from 
the much larger universe of lawful trading. 

Insider trading can be, and usually is, accomplished within a very small group or even by 
a single individual. The communications that result in insider trading do not necessarily 
generate much of a paper trail. The executive working on due diligence for a confidential 
deal may meet his brother-in-law in a public park on his lunch hour and pass along a tip. 
Because there are so few people involved, there may not be witnesses or bystanders who 
will come forward and report the tipping. Moreover, those who know about the tip may 
become participants in a scheme because the potential (though illegal) rewards are 
enormous. 

Despite these challenges, our staff has become particularly adept at sifting through all 
available forms of evidence, including phone records, emails, instant messages, and the 
electronic footprints of internet protocol data. Our staff culls through trading records, 
interviews and takes the testimony of witnesses, and reviews bank and brokerage 
statements. With these tools and resources, our staff has built solid, credible enforcement 
actions against hundreds of wrongdoers. 

Proving Insider Trading In the Context of Hedge Funds 

Investigating potential insider trading by hedge funds presents additional challmges 
because of their high volume trading and proprietary trading strategies. Because they 
often have substantial assets under management, hedge funds may place extremely large 
trades in many different securities on a daily basis. The huge volume of trading by hedge 
funds across a broad range of securities may generate any number of transactions that 
appear to be unusual or suspicious, but for some hedge ftmds these trades may be typical. 
When the SEC approaches a hedge fund with evidence of a large and suspicious trade in 
advance of a public announcement by a company, the hedge fund often replies that it 
placed trades of the same magnitude in the same security on many different occasions — 
and the trading records generally support that claim. 

Tracking a hedge fund’s trading in a specific security may also be challenging. It is not 
uncommon for hedge funds to use the services of multiple prime brokers — registered 
broker-dealers that facilitate trades and other transactions on behalf of hedge funds. A 
hedge fund may break up a single large trade into many smaller trades to be facilitated 
through a n\unber of prime brokers over time because, for example, the hedge fund may 
want to make its trading less obvious in the market, often to protect its proprietary trading 
strategy. Thus, to develop an accurate composite view of a hedge fund’s trading in a 
particular security, it may be necessary to review records from all of its prime brokers. 

The prime brokers provide the SEC with a window into the trading activities of the hedge 
funds they serve, but it is admittedly a limited window. While a prime broker has 
information about the transactions it performs for a hedge fund, it generally has little 
information about activities the hedge fund may be conducting through other prime 
brokers. Nonetheless, the Enforcement Division remains optimistic about prime brokers 
as a source of leads regarding unlawful insider trading. 
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While the SEC has access to the trading records of prime brokers and receives referrals 
from the SROs regarding su^icious trading executed through their markets, the available 
documents are generally organized according to the security involved in the suspicious 
transactions (e.g„ XYZ Company), not the identity of the trader. Similarly, the SROs’ 
surveillance systems are set up to trigger alerts based on aggregate trading parameters 
regarding a particular security, and not based on the identity of the trader. A refarral 
from an exchange usually identifies the issuer of the security involved (which might have 
announced a merger or other major transaction) and a list of identified traders, which may 
include one or more hedge funds or accounts trading on behalf of hedge funds. As a 
result, referrals about suspicious trading by a particular hedge fund appear like random 
puzzle pieces, but whether the pieces are part of a larger pattern is far from obvious. One 
SRO may report suspicious trading in a security by a specific hedge fund, among other 
traders, on one day, while another SRO may report suspicious trading in a different 
security by the same hedge fund, again among other traders, on a different day. The SEC 
presently does not have an electronic system to aggregate referrals based on the identities 
of the specific traders involved, but we anticipate implementing a new case tracking 
system by mid-2007 that will enable us to compile all referrals from different exchanges 
and different time periods by trader. 

The identification of suspicious trading and resulting referrals are only the start of the 
necessary detective work by the SROs and the SEC. The SEC and the SROs gather and 
analyze the trading records and survey employees of the issuer about any relationship or 
association they may have with a list of known traders. The objective is to eliminate 
traders who did not have access to inside information, and more importantly, to establish 
links between known traders and potential sources of inside information. In the course of 
an enforcement investigation, the staffs search for access to inside information is 
meticulous, time-consuming, and sometimes proves to be inconclusive, but all potential 
leads are carefully considered and examined. 

The SEC’s Investigation of Potential Insider Trading by Pequot 

1 know our investigation of potential insider trading by a well-known hedge fond, Pequot 
Capital Management, has piqued the Committee’s interest. A former SEC attorney has 
alleged that the investigation was impeded and the attorney was terminated because he 
sought to take testimony from a prominent individual. Speaking for the Division of 
Enforcement, 1 want you to know that these allegations are simply not true. 

Althou^ it is uncomfortable to discuss an individual’s job performance in detail in a 
public setting, the former SEC employee’s false allegations against the Enfor«ment 
Division have made the facts surrounding his termination a public issue. Therefore, I feel 
compelled to share with you the Enforcement Division’s perspective on his performance 
problems and his resulting termination. After an unhappy probationary period of 
employment, the former SEC employee was terminated on September 1, 2005 because of 
“his inability to work effectively with other staff and his unwillingness to operate within 
the Securities and Exchange Commission (SEC) process.” The SEC’s termination letter 
is attached hereto. When the staff attorney was hired, he was required to serve a one-year 
probationary or trial period during which his employment could be terminated for any 
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reason or no reason, but there were indeed many reasons in this particular case. He had 
continued personality conflicts with other staff attorneys, resisted standard supervision, 
and ignored the SEC’s chain of command. Despite these problems, the SEC attempted to 
accommodate him and to ameliorate the problems he caused in his work groups. During 
his brief tenure, he was, at his request, transferred from his original supervisor to a 
supervisor he requested, about whom he now bitterly complains. He also requited, and 
received, official time to pursue an unsuccessful age discrimination claim against the 
SEC for failing to hire him on 22 prior applications. The EEOC’s opinion den}dng those 
claims is attached; the former employee is appealing the decision. 

During his tenure, the former tanployee demonstrated his own dissatisfaction with his 
employment by twice leaving the office abruptly during the workday after disagreeing 
with other attorneys, and on a third occasion, by actually tendering his written 
resipiation, only to rescind it some time later. After assuming primary responsibility for 
the Pequot investigation for several months in 2005, the former employee announced he 
would not draft the customary memorandum summarizing the investigation he now so 
publicly discusses. With respect to the substance of his work, he issued - without his 
supervisors’ review or approval - subpoenas that violated federal privacy law, which 
were withdrawn as soon as his supervisors learned of them. But for the corrective actions 
of his SEC supervisors, the staff attorney’s work product could have been extremely 
damaging to the SEC, and his continued resistance to supervision created a substantial 
risk of future error. After the SEC expended considerable efforts in attempts to make the 
employment relationship work, we decided not to extend his employment beyond the 
one-year probationary period. 

As to the potential insider trading matters at issue in the Pequot case, they were 
thoroughly investigated. The investigation was ultimately conducted in large part by 
staff oftier than the one former attorney who is now heard to complain and was continued 
long after he left the agency. Between February 2002 and April 2005, the Enforcement 
Division received a total of 15 SRO referrals regarding various transactions in which 
Pequot, among others, was identified as a trader. After preliminary screening by two 
senior supervisors, 13 of these transactions were forwarded on to enforcement staff for 
further review and consideration, including 1 0 that were forwarded to staff working on 
the Pequot investigation. The GE/Heller transaction investigated by the former employee 
was not the subject of an SRO referral, and our closing of the matter was consistent with 
the NYSE’s original decision to close the matter in 2002. After reviewing the suspicious 
trading at issue, the NYSE decided not to refer the matter to the SEC for further 
investigation, but instead sent the Commission a closing memorandum dated January 30, 
2002, for informational purposes only, noting that "the deal was expected and the size did 
not appear out of character.” Although the SEC’s Pequot investigation reviewed that 
transaction and many others, we did not find sufficient evidence to support an 
enforcement action. As a result, the investigation was closed by the Enforcement 
Division due to lack of evidence, and thus we will not be asking the Commission to take 
any further action. Because of the public attention this case has received, the 
Commission has authorized the Division to make its closing memorandum available to 
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the public, and it is attached to my testimony. I think you will find it a useful summary 
of the many hours of hard work that went into this investigation. 

Finally, Mr. Chairaian, the three supervisors working on the Pequot investigation, who 
collectively have decades of experiMice and who have been involved in some of our 
tou^est cases, were not influenced by who any of the particular people involved in the 
investigation were, but rather by the facts and the evidence. This is consistent with the 
finest traditions of this agency. We follow the facts, and if those facts take us to John or 
Jane Doe or some more famous John or Jane, so be it. We have gathered evidence from 
and about, and in some instances we have sued, captains of industry. Presidential cabinet 
members. Members of Congress, and celebrities, as well as thousands of other far less 
well known people. Indeed, a long list of prominent and not so prominent individuals 
would undoubtedly testify that the Enforcement Division does not pull its punches. I 
want to assure the Committee that we are passionate about our work and will pursue it 
with vigor, skill and fairness. 

That concludes my testimony. I would be glad to answer any questions you may have. 


Attachments 
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MSMORANDVM 


ATTACHMENT 2 


VIA: 

Pajlaral Pirp^iftaa -rWrityMi-iiiid T^rgt Olaag Ktgil 

TX3: 

GatyJ-Agaiiie . 

FItOM: 

linda Chatman Thwnsea Wf^ 

Itoectin, Dmdon of Enfincamait 

DATE: 

Se{itoad>to 1.2005 


SUBJBCT: Notice oCT wiiiimrtwi Daring; Tti«l Period 


TUs & to iafixiB yau-fliR'yDar oqih^ymait as a-Geqod Atkaney Bofimeoient. . 

13Maioa.WiDliOtaniiBBt»ddiiiiagyo<vtadperiodliaMditpoeyaardeaiaastialed.'.'’ 
iath^y to wwjc effective wMi other ttaffmainbaw tad your upwBBngitMs to opewte- 
.witoaitteSectBifetnJRiriiMiBeOwiiiiiafesKwCSBQptocwg. Your temdoiliea flan 
Ihe.SEC and flto Federal setvioe.trin be eSeelive aft toe dose ofbasiiiiEss oh niday 

Septendier^ 2005. 

Yoahe|^yaiirai 4 «toyiBeatwiliiaM:Coifaniission<nSqitBmba'. 7 , 2004 . Asyoawoce 
advised at toe time of ]!oor qnKMiilmeDl^ an efmpk!3fee nto is givsa a career condhianid 
ajpip<Miilnieiil,asyan.wei«;iBgstaervoaoB»j w rtiM|iqA»d. BisdnangtoBtitBetiiRan 
«ni|d(tyce has to demcDStfnte firfljr Ua/ber qiidificatie(is.te oontbned en^dojniieat 

Sevend times theowgfleat year trial period. yo wM iyia v isom advised yen toatynr 
o on dotttvasin appro ii ria te. YOa twite pe rmi ttBd to transfer ftorneBe A ss Want rarector 
grtory to anotiror after sssoting year Asao da tePiiectar tost ptobleaistiMt bad rxaaaiied, 
inrJrt i lhig pcssonaBtyconfficts and retastancoto standard SBiervi»iwi,vw>id^ not tecne. 
However; yon have oooiinBed to have omfiBcIs with other staff sttomsyg^ yMr htantih 
^lieC and a Ttial Unit attoaoey asdgoed toyoarprinuBy case lerpeotilali^. Year have . 
■ onraiiBisnyeapie s se dd i s s st isfi ietionadtotitestpatvisotyatt B u Ua eaatlieiMeadfliediain 
■ofcorraiiaadiadieDiyiaoti. On rate occasion, you rtfcmiltBd (and later withdrew) yoar. 
r eri g natarw to yon As sociat e PiiectOi;apd iiidi«a f tind that yoB wer e auiu tetested in 
patticqndhigiii prqrantioa of yoorpripiaty case assigninent b^fond its investisBlpiy 
stoge. t^leyoar wil i stai i ti v e wade genetnily has beer> good, the ptobkiais that have 
oocarted in otoer areas-aie so sigidfieaBt tiiat Ihiy fir ootwet^ fitt vabe of first wait 

Dorirtg tire last several ncaitos, ytmr Assboate Dheetoi; yoor Astattairt Dimtor. and 
ytmr fatandi tdiieFhBve met wito yoa on several occamesis to eaplahi to yon tire 
i mpbii iat tceofvwdangk^et lt er wit h odier staff me er t beea to acUeveoonsensod gods aiid. ' : 
tile irr^ortance of opetwmg witom toe SBC process. 
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t l wtt foj^ 3»»«oqdb3aBeiitwftawSSCi»MI>e faginfai^ 
juiar teiM^p^iiod, dOibctivc Steptaobo^ 2» 2005 at S:M pin^ m acoanfanoe «ift (he 
.|^t<Eiyii«8i90S«^SCFZL315.S(H. 

i liili« rnkwed (te otoatiaii irilh your nqMnisoia, iM 11^ dadsim Kpiesentt 
omMm inaciied «maiig tfiesL Yott inay aclicn in AeMcdtSyata 

fiibtect i bnBomKMSfBl oiilv ifvonbaBcveitWMftMedaiifiMt&^fxtlilicriieaaoMw 
muital^atas. Aiywdtii^padiBmtWw l Miitted ai’wiitt^fcitafttoterflMBttiiQfdiya 
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D.C tb«n^ Office^ l«10E&«QnalIUMd,SiiitB 205 Alenad(io,VA 22314-2480; «• 

Yoa OB access ati»i)dog«i*iWBalrtioB«M wWjBanb.aBT. 


ff you have aiqr qwxMiam aboA ais notice <nr your dfljbls^ please ccBitact liula 
Bof08tinik;HinBaaBeaonix6S|ieeialisl.at282-S51-787L AUwNitjhMieiiii^iiot ' 
i e preseia yoa,Mf Boiostovik is avaflsMe to answer qnastiaasyoniniy base Mgawlmg 
yoigatteiiii)Htfri8jtoa-toaa ditio s i .syeiieedtococ«diBateyo sg <] <rt riiriiigi>eacti»aiitiams - 
fioaaStalinBWaoe and l etnmin g your l^tepttofceo,idk a il Micatic itN48;c^ and ofBce key. 
You may contact Ckoadc Slaiger at 2(t2'iS51*4990 to aoaqge to cama'iiito dw office fijr 
y9ariMBBoaalbd«igiit{;saiidtimie(nm<^CaiiiniisflonitMiis<vtoil8eaooiniersayioe . . 
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EQUAL EMPlX)yM0WaPPORTUNrrV' COMMISSION 
WASHINGTON FmD OFHDE 
1801 L Slreel, N.W, Suite 100 
Washington, DiC. 20507 


) 

OaiyAgtuire, ) 

) 

Complainuit, ) 

) 

V. ) 

) 

William H. Doaaldsmi, Chainnan, ) 


U.S. Securities and Exchange Commission, ) 


EEOC No. «^2005-00413X 
AgoicyNo. 15512063 M8 


Hate: June 14, 2006 


) 

Agency. ) 

— ) ■ 

BBCiaPK 


This Decision is being issued without a bearing, pursuant. to 29C.FJL g 1614.109(g)(3) 
(200^. On dune 28, 2005, 1 issued a Notice of Intent to Issue a Decision Without a Hearing 
(Notice). On July 1 3, 2005, the Agency issued a response to my Notice by filing a Motion for 
Sununaiy Judgment Without a Hearing and Memorandwn in Support Complainant filed a 
Memorandum of Points and Authorities in Oi^iosition ftir Sununaiy Jidgment, on August 15, 
2005. The remaining procedural history is contained in the case file and the Investigative R^it 
("DR.") and will not be reiterated. The record before me consists of the IR and the parties’ 
submissions.' 


' On August IS, 2005, Complainant filed a Declaration and Apphcation for Extenrion of 
Page Length to Motion for Summsy Judgment and Motion to Strike Iriadmissitde Bvidence 
OfiTeiedm Support of Sununary Judgment. Complahrant’s request for an metension of page 
ie'ngth.is GRANTED. Comfdainant’s request to strike is l^04I£D. 

OnJuly 13, 2005, the Agency filed a Motion for Leave to File a Motkm for Sununaiy 
Jwlgmem in Excess of Fifteen Page Limit. The motion is GRANT]^. On August 25, 2005, tire 
Ag«icy filed an O{q>ositlon to Complmnant’s Declaration and At^Hcation for Extension of Page 

(continued...) 
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CLAIMS 

Whether the Ag«wy discrhniDated against Contplainant on ihte baSes of his race 
(Caucasian), Natiom) Origin (Hispanic), sex (male), and age (DOB: 03/07/40), wbcm: . 

(1) the Agraicy Med to select him for the following Vacancy Annotmcenirajts: . 

a. 03-26«-SW 

b. 04-(B4.DC 
C.04-077-MK 

d. ()4-0g3-DJ 

e. 04-8«4iffi 

f. 04-128-MK 

g. 04-060-DP (re-posted as 04-154) 

h. 03-256-lK 

i. 04-069-DC 

j. 03-206iDC 
1C.03-208-DC 
1.03-251-DC 
na. 04-076-DP: 

(2) Oie Agency failed to select him for an'SIC-14 porition in the San Fraoci^o IKstrict 
Ofiite, as advertised m the Legal Career Center’s May 30. 2003 posting; 

(3) the Agency failed to select him for a position in the SEC’s Noi&east Regional OfBce 
in rei^Kmse to the special application he submitted on March 1 , 2004; and 

(4) the Agency cancelled Vacancy Announcement 04-027-DP wiOioiit filling the position. 

FU NPINgg AND ANADYg IS 

A. TME GQVERPffMC LAW FOR SUMMARY JUPGIiqm- 
The EEOC’s regulations rm summary judgment are patterned alter Ifule 56 of the Federal 
Rules of CSrril Procedure, which provides that a moving patty is entitled to summary judgment if 


'(...cotltmued) 

Limit or in the Alternative, Agency’s Motion for Leave to File a Reply to Complainant’s 
Opposition to tiie Agency’s Motion for Summary Judgment. The Agency requests aieDEFllED. 
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is no genuine issue as to any material ftot, and (he moving party is entitled to jndgrti^ as a 
ntatter of law. There is no geuuiie tesue of material iact where the relevant evidence in thei 
record, taken as a wbcdc, mdicates that a reasonable factfinder could not return a verdict for the 
non-moving pa^. Andkrson v. Liberty Lobby, Jnc., 477 U5. 242, 248 (1986); Matsiahiia Slec. 
Indus. Co. V. Zenith Radio, 475 US. 574, 587 (1986). 

B. FACTS 

1 1 Complainant |»actlced law fiord 1967 until 1995. 

2 . Con^rlainant was the'senior partner in a small law firm ifiom 1 984 to 1 995 . 

3. Complaqtant retired fiom active legal practice iii 1995 to attend filib scbook 

4. Subsequently, Complainant formed a film company and engaged in some part-time 
civil litigation consulting work between 1996 to 2000. The consulting work took 30% of his ’ 
time. 

5. In 2001, Conqrlainaol FBtumed to law school and received an L.LJv{ fima the 
Georgetown University Law Center. 

6. Complaidant applied for an SK-16 Senior Trial Attomey .positioDvrith the US. 
Securities and Exchange Commissioii’s (SEC) Midwest Regional Office, Vacancy 
Announcement 710. 03-268-01^. The position was opemed in October 2003. 

7. The applications for the position were screened by a Human Resources (HR) 

Specialist, who decided not to certify Cknnpiainant as being minimally qualified. Thererfler,' 
Cmnplainailt contacted the HR Specialist via telephone and after the conversation, she decided'to 
forward Complainant’s application to the selecting official for consideration. 

8. Senior Associate Regnal Director, Midwest Regional Office, and selecting ofBdal 
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for the position, Robert Burson (Caticaaan, Ainerican/Irish/Eiiglish, mafe, DOB: 4A26/54), 
selected two candidates for the position. ComplEonMit was not selected. 

9. Complainant applied for an SK-14, General Attorney positioD with thc SEG’s 
Securities Industry Division, Vacancy Armouncement No. 04-034-DC. 

10. HR received the applications for thepositioa, screened them and certified SQtty-foiir 
candidates, including Complainant, as being minimaliy qualified for the position. 

1 1 . James Clarion (Caucasian, White, male, DOB: 3/1/42), Director of Regional Office 
Operations in Enforcement, the selecting official for the position, selected Francisco Medina . 
fiom the certificat^witlxmt conducting an interview. Clarkson interviewed Medina a few 
months before the vacancy announcement was posted for another position (not presently at issue) 
and invited Medina to apply for Gaieral Attomey position 04-034-DC. 

1 2. Complainant applied for arr SK-I7, Supervisory Trial Attorney portion with the 
SEC’s Southeast Regional Office ia Miami, Vacancy Announcement No. (hMlTT-MK. .. 

13. HR received foe applications for foe position, screened them and certified Ihirteai 
candid^es, including Complainant, as being minmnally qualified for the position. ’ 

14. Associate Regional Director and selecting official. Glam Ooidon (Caucasian, 
Americarr/Eastan European Descent, White, male, DOB: 6/S/fil), lettiewed the certificate and 
resumes and identified three candidates for interviews. Complainant WBS.not selected for an 
intoview. Gordon, Peter Bresnan and Teresa Verges interviewed foe candidates. Robert 
Levenspn was'seleoted for the position. 

15. Complainant aj^lied fm an SK-14, General Attomey position wifo the SBC’s Fort 
Worth Dfetricl Office, Vacancy Announcement No. 04-083-PJ. 

4 


SEC 000140 



1289 


16. HR received the plications for the position, screcited them md ooliSed twenty- 
three candidates, includmg Complainant, as beiitg minimally qualified fot the position. . 

17. Associate Ifistiict Adminisb^or and selecting official, Spencer Barascli (Caucasian, 
American, m^e, DOB; 1 1/27/57), and other managers reviewed (he certificate and identified 
piicants for interviews. Complainant was not interviewed. ' 

1 8. Two individuals were iselected for the position, leimi&r Brandt (Caucasian, foude) 
and Jay Reddien (CltKasian, male). Reddien d^lined the offer and a tfiiid offer was extended to 
Jason Lewis (Hative American, male), who accepted ’the offer, 

19. Complainant plied fi>r anSK-16, Seniw Special Counsel position with tire SiSC’s 
Division of Mad^t Regulation, Washington, D.C., Vacant AnnormcemsitNo. 04-088-MB. 

20. HR received the applications for the position, screened them and certified tliiity-six 
candidates, includmg ComplainaDt, as being minimally qualified for the position. 

21. Associate Directors David Sbiilman (Cancasian, American, male, DOB: 9/9/60)' and 
Blizabeth King (American, 'White, female, DOB: 12/3 1/66), die selecting officials, reviewed the 
priicants and identified eleven applicants for interviews. Complainant was not interviewed. 
John Roeser (Caucasian, male) and Michael Gaw (Asian, male) were selected for the position. 

22. Complainant applied for an SK-16, Trial Attorney position with the SEC’s Secuiitkrs 
Industry Divisioii, Vacaircy AimouiKement No. 04-128-MK. 

23. HR received the applications for the position, screened them and certified forty-five 
candidates, including Complainant, as being mininiaUy qualified for the position. 

24. Glenn Gordon, Robert Levenson (Caucasian, White, male, DOB; 1 1/12/57), and 
Christophs Martin (Caucasian, American, male, DOB; 1 0/27/70), ww raeinbers of die 
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interview panel. Nine q^licants, including Complainant, were inteviewed by (he panel. 

25. Gordon was the selecting ofBcicd for the position. 

26. Complainant was not selected for ttw Trial Attorney position. 

27. Conqilainaot applied for an SK-1 2/13/14 Advisor position with drO SEC’s Securities 
Industry Division, Vacancy AnnoTincemojt No. 04-060-13’. 

28. HR received' Ore applications for the position, screrai^ them and produced a 
cettificate for the Oivisicni of Co^raie Finance for fitrlher considet^on. Complainmjt was not 
included in the ceitiiicate. 

29. The AttjaiKy Advisor position wasropen only to SEC employees. 

30. Complainant applied for an SK-1 6, Trial Attorney position with the SEC’s Northeast 
Re^onal Office, Vacancy Announcement No. 03-2S6-TR. 

31. HR received the applications fee the position, screened them and certified sixty 
caididates, inclnding Comjniiinant, as being minimally qualified for the position. 

32. Barry Rasidcover (protected categories unknown). Associate Regional Director, was 
the selecting official. 

33. Tga applicaiits were interviewed for the position. 

34. David Markowitz was selected for the position. ' 

35. Complamant qiplied for an SK-1 6, Trial Attorney position witi> the SEC's 
Enfbreernent Division, 'Washington, D.C., Vacancy Announcement No. 04-069rDC. 

36. HR received the applications for the position, screened them and certified eighty-ei^t 
candidates, including Complainant, as being miniroaily qualified for the position. 

37. A panel, consisting of three members, Ken Miller, Suzanne Romajas, and Rick 
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SiiD|»c»i, reviewed flie certificate and referred seventeen- !^>p]ica■Its for interviews to the 
selecting ofDcial, Komblau. Oon^lainant was not refeired to the selecting oflBcial for an 
interview. ' ' , 

3J. Complainant ajqfiied for a Trial Attorney position, Vacwicy Annoiinoeinent No. {J3- 
206-DC, -vritb the SEC’s Enforconint Division, in Washington, D.C. 

39. Complainant was included in the Excepted. Service Attorney Sdection OafiScate 
(cmificate) for the posifiem as being minima^ qualified for the position. 

40. The certificate listed one hundred and thirty-seven appliewtsas miriimally qualified 
for the position. ^ 

4 1 . A panel consisting of three Enforctinent employees reviewed the oertifii^te and 
intoviewed twenty-two of the certified applicants, including Complainant 

42. Eight candidates were refeired to the selecting ofScia], David Komblau (Caucasian, 
AmOiiean, male, DOB: 4/18/61), Chief Litigation Counsel, Enforeement, by the panel. 
Complainant was initially not included. . HoWever, one of the panel membeis refored 
Complainaiit’s resume to Komblau, because he deemed it “unusual.” IR, F-2 .at 1 4. 

43. All nine candidates woe interviewed by Komblau and PetdrBresnan (Caucasjan, 
Irish/Oerman/Hungaiian/Jewish, male, DOB: 3/24/55), Deputy Chief Litigation Counsel. 

44. Six candidates were selected for the 03-206-DC poritioas. Complamant wasnottme 
of the candidates selected. 

45. Complainant applied for on SK-14, General Attorn^ position with die SEC’s 
Securifies Industry Divisitm, San 'Francisco District Office (SFDO), Vacancy Announoemi^ No. 
03-208-DC. 

' 7 


SEC 000143 



1292 


46 . HR received tbe ^plicaiioiis for (h« po^floa, screened them md c^fied tiineteai 

candidates as bdng minunally qwdified for the posHien. Complaiiiant was not included in the 
certificate. ■ ■ . 

47. RobeitMitcheO, Assistant Ctistiict Administrator for Kdoiceraent, selected' JfinaOhoi 

for the Oenoal Attorney position, hfitchell knew Choi, therefore, fire was not intmiemd for 
the position. 

48. Complainant applied for an SK-i7, Supervisory Trial Attorney position with tbe 
SEC’s Pacific Regional Office, Vacancy Anrrouncement No. 03-25 1-DC. 

49. HR iw^ived iIk applications for the position, screened them and certified twenty-one 
candidates, including Complainant, as being ntiirimaUy qualified for the pc^tion. 

50. Associate Regional Directors. Sandra Harris (Caucasiait, . 
Itisb/Geiman/Romanian/Dutch/Native American, female, DOB; 7/12/58) and Randal! Lee 
(Asiao, American, male, DOB: 8/15/6]), identified seven applicants for interviews. Complainant 
was not selected for an intmiew. 

5 1 . Michael Piasza (Caucasiair, male, over 40) was selected for the position. 

52. Complainant applied for an SK-13/I4, Attorney-Advisor position with the SEC’s 
Securities Industry Diviston, Office of Intemiuional Affairs, tVashiiigton, D.C., Vacancy 
AitaouncementNo. 04-<127-DC. 

53. HR received the sqrplicatioiis for the position, savened titan and issued a certificate 
listing the applicants who were mittimaliy qualified fm the position. Complaiitant was not 
included in tire certificate, 

54. Complmnant was not selected for the position. 
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55. Complainant ^liedfor a non-posted Staff Attomqr poiition tvitfathe Nditiieasteni 
Regional Office. 

56. Conjplsunant iras int^ewed by several employees m the office, including 
Christopher Castano (Staff Attorney), Bennett Ellenbogen (Trial Attorney) and Leslie Kazon. 
Complainant’s file vms forwarded to Deputy Regional Director, Edwin Nordlitrger, for fbrdret 
considerstiMi. 

57. Compbrnant was not selected for a postrion. 

58. Chr Fdjnwry 18, 2004, the Agoicy canceled Vacancy ArmounceraenI No. 04-027rDP, 
SK-16 Attomey-A^sor, Securities Industry, Division of Corporate Finance. The Vacaiicy 
Aimouixxment was set to close on February 25, 2004. 

59. Complffiiiant is currently employed as an SK-H- Trial Attorney in the SEC's Division 
of Enforcement in 'Washington, D.C. . 

C. CONCLUSIONS OF LAW 

To establish a prima fade case of disparate treatment in a nonselection case, a 
Complainant may show: (I ) that be^she is a member of a group protected ffoffl discrittu'nation; 
(2) that he/sbe applied for end was qualified for the position at issue; and (3) tbathe/sbe was 
rejectedtmder circmnstances whiidigiveriseto an inference oftmlawful discrimination, e.g., the 
Agency continued to seek applicants or ffUed the poririons with persons who were not members 
of Complainant's protected group. McDomeli Dauglai Carp. v. Green, 411 U.S. 792, 802 
(1973). 0.13. 

If a prima facie case is established, the buden sWfls to the Ag^cy to articulate a 
legitimate, non-discriminatory reason for the challenged action, Texas Dqti of Onty. Affairs v. 
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Bw4ine, 450 U.S. 248, 253-54 (1981); McDonnell Douglas, 41 1 U.S. at -802; ComplainaiA may 
tiien showthrt flie explanation offered by the Agency was not fte tone reason, but a pretext for 
rUsaUnation. Barifl«e,'450U5. al256;AfoDc»nne//Do«g/ai, 4UU.S.8t804. Tbeoltiinate 
burden of persuading d>e trier of &ct ttwt the Agency disciiniiiuted against (lie Complaiiaat 
alWE^s remains with the Conqrlainant. St. Mary’s Honor Ctr. v. Hlch, 509 U.S. 502, 506-07 
(1993); United States Postal Serv. Sd of Governors v. ditenj,,460U.S.711,71S(1983); 

Aldiou^tbeinitiai inquiry in a discrimination case usually focuses on 'vffielher the - 
Complainmt has established a prima facie case, following this order of analyss is nimecessaiy 
when the Agoicy has articulated legitimate, nondisoiminatory reasons for its actimis. See 
ffiwWngtonv.Bgr'fijfrteJViny, EEOC Petition No. 03900056 (May 31, 1990). In stresses, 
the inquiiy drifts fooia whether the Complainant has established a prima facie ca^ to whether he 
has demonstrated by apreponderaiKe of the evidence that the Agency’s reasons for its amions 
were merely a pretext for discrimination. li See United States Postal Service Board of 
Govemorsv. Aikens, 460 U.S. 71 1, 714-17 (1983). In this case, I find thait the Agency has 
articulated legitimate, nondiscriminatory reasons for its actions. 

ARTICULATED NONPISCRIMINATORY REASONS 

1. . Vacancy Annonnceuient No. 03-268-SW 

Robert Btoson, selecting official, indicated that be was looking for a candidate who could 
manage and conduct complex trials, who possessed practical knowledge of the securities laws, 
had excellmit writing and pretrial ridUs. and exhibited strong interpessonal skiils. Burson stated 
that he selected Thomas Szoraba, based on his trial experience at SEC and the U.S; Attorney’s 
Office as a federal prosecutor, and his success in tiyiiig complex secisities cases. Burson also 
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stated that he selected Janett Becka based on his solid litigation experience, 'nduch included 
■white collai criminal defense in the area of securities and iion-se<»]tities. Burson also- added (hat 
Becker had pre-trial and M ex^ence as first and second chair. • 

■ 2. Vacancy Annoimcment No. #4-034-DC 
:lanes Clailcson, Ohector of Regional Office Operations in Enfmcement and selecting 
offidai, stated that be selected Ftandsco Medina, a Hispanic male, &r the portion due to his 
st^ierior qndifieattoas. Clarkson indicated that be had previously interviewed Medina for 
mother position and that he considered him a suitable candidate for the position in question. 
According to Clarkson tiie seledee had strong credentials, as he.had previous expoimce working 
in two mqor ^ finns, possessed strong academic and profesrional backgrounds, and served as 
Associate Omeial Counsel vrith Citigroi^, Inc. 

3. ■ Vacancy Anodunceincni No. 04-077-MK 

Glenn Gordon attested that be ■was looking for a candidate vdio could be responrable fin- 
supervising the trial unit, demonstrated knowledge of securities laws, had strong writing and 
editorial skills, and could manage others. Gordon further attested that he did not select 
Complainant for an interview because his application did not show that be possessed the practical 
sectaities rela^ e}q)erience necessary for the position. Gordon exjdained that Complainant’s 
prior legal experience mainly dealt with state court, udiich is diC^ent from SBC’s federal oowt 
practice. Gordon also indicated that Complainant did not possess dw background and expeiimce 
necessary to supervise other SEC trial attorneys. According to Gordon, the selectee bad prior 
experiencc in the trial.unit, had a strong background in securities law, possessed excellent writhig 
skills, and had the ability to edit and review the work of othw attorneys. Gordon also indicated 
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that the sdectee had prior experience working on high profile cases and.he had an excelleiri 
reputation within the office as well as among opposing coun^ 

4. VacaD<^ Announceinent No. 04-083<DJ 

Spencer Barasch, selecting official, attested that he wanted a cat^ate who could be 
re^nsible for in vestig^g potentid federal sraorities law violations, summarizing findii^ and: 
recommending potential action. Barasch indicated that he was lookiDg for a candidate who was 
smart, possessed the rdevanl securities experience, and could effectivdy deal with several layers ■ 
of bureauoacy. Barasch further attested that in bis experience aj^kants who wwked in larger 
firms md corporatfons performed better in the SEC office environinrat dun applicants vridiout 
that type of ba^ground. According to Baiaseb, Complainant came from a solo practice and a 
small firm backhand and was therefore, not a good fit for the unit Hie selectees, however, all 
came firom large Dallas area law firms and had securities-ieiated investigatory experience. 

Further, Barasch stated that Complainant had not practiced law for some time and his most recent ' 
' litigation experience icvolved legal areas unrelated to securities law. Barasch indicated that in 
his opinion, litigators such as Complainant, who were more independent, usually did not take 
well to the intense mrmitoiing and supervision required for the position. 

5. Vacancy Announcement No. 04-088-MB ' - 

Elizabeth King and David Shiiln^ the selecting officials, attested that drey did not 

recall reviewing Conqilainant’s resume. Kingtmd Shillman, however, assoted that they were 
looking for a candidate who had relevant experience specifically in' the area of market ovorright, 
or possessed other related securities experience. Shillman indicated that the two candidates 
selected had prior experience working in his SEC division, peifoimed excellent work, and he 
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consider (heir professional skills and experience 83 best. soit^ for the positito. 

6. Vacanjy Aniieuncenient No. 04-12S-MK 

Lovenson, who coordinate the hiring for this position and was a membw of the interview 
.panel, stated that he was looking for a candidate who had conducted numerous depositions, 
signed Complex motions in court, had good writing skills, possessed considerable civil litigation 
expwience. ineferabiy in complex conunercial fraud cases, mA a solid pie-tiifd 'experience 
dealing with complex liUgation. Lervenson indicated that Complainant’s qualifications did not 
compare to foose of foe selectees. Specifically. Complaioant’s writing sample did not reflect inr 
depth legal analysis' and his prior trial experietxse did not irivolve the ^rpe of complex lifi^tion 
foe is involved in. According to Gordon, selecting official and member of foe interview 
pfotel, foe panel concluded that Complainant's prior trial experience was not rdevant to foe . 
SEC's case load. For instance. Complainant’s prior trial experience involved piafotifTs 
litigation, construction law and personal injury related work. FinaBy, Martin, member of foe 
interview panel, attested that he thought Complainant was not a strong candidate for the position 
because ofow selectees had mote SEC related work experi«ice and exhibited stronger writing 
Skills. 

7. Vacancy Announcement No. (M>06Q-DP (re-posted as Od-lSd)- 

Deborah Peridns, Human Resources Specialist, indicated that foe position in question was 
only available to current SEC employees. Perkins indicated foM Compiamant did not make foe 
certification list because at the time. Complainant was not an SEC en^oyee. 

. 8. Vacancy Announceitient No. 03-256-TR ■ 

Bariy Rashkover, selecting official, attested that he selected David Markowitz because of 
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his superior work as attome? and foimor temch cWrf at dw SEC, including Ms woric related to 
investigatiog and securing emergency relief in federal court to halt an on-going securities fraud 
scheme in 2002. Rashko^ also' stated that (he selectee had a stnn% securities law background 
and ineviously litigated in 8 large Hew York law frim. 

9. Vacancy 'AnnomieeiiieDt Ho. 04-069-DC 

Romryas^ a member of the screening panel, attested that she did not recommend 
Complainant for m inteview because she considered odher applicaUs to be belter qualified and' 
indicated that the panel did not discuss Complainant because the panel chr^ to discuss ordy thw 
top candidates. According to Romajas, seven candidates were selected, four accepted oSms^' 
thnee declined.' Simpson and Romajas both indicated that the seven candidates selected 
possessed superior qualifications. Simpson and Romkas explained titiat the selectees rvere 
cuirent SBC or Jusfrcc Department employees, or litigated in large lam firms and had relevant 
trial experience. Simpson and Romajas further stated that, unlike the selectees, CoinplaiiuaA did 
not possess ny govcmmeDt or current large law firm expmience in a pertinent area, factors 
highly valued in the unit. 

10. VacarK^Annoancement Ho. 03-20d-DC 

Komblau attested that ih his opinion, Complainant was not as qualified for the position as 
the odter aiyilicants. Komblau stated that Complainant was initially not conridered for the 
poritioo by the panel members because they did not deem him to be a strong candidate. Komblau 
explained that one of Ibepanel members referred Complainant’s resume to him because he 
dunight it was “unusual." IR, F-2 at 14. After toe referral was made, Komblau spoke to the 
panel members about toe situation and was told by panel member Mejia, among other things, that ' 
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he had concerns about the fk^ that Confilainant bad not litigated <n' tried a case in many years 
and that he had some conc^ns about Cwnplainaat’s personality. Khmblan stat^ diat he 
discussed fee issue -wift Bresnan and that they both decided to go ediead and interview 
ComplainffiU. 

According to KoraUau, based on the comments made Complainant at the interview, 

he concluded that he would be wahle to work well wiUi other employees, including attom^s ■ 
with less mcperience. Komblau eiqrlained that Complainant raised Cohcems with respect to Us 
possible mraganoe in dealing with the junior investigative staff, wUdi is a ]noblem that 
Komblau was tiyii% to avoid. Komblau also stated that be found Complainaiit to be arrogant “in 
teams of bis ow experience, background and abiKties” and that he “displayed a sense of 
mititlemmit to the position.” IR, F-2 at 1 6-23. 

Bresnan attested that be found Complainant to be arrogant wd “self-in^rtapt.” IR at ' 
13-16. Bresnan also asserted that he found several foctois that weighed negatively against 
Complainant, such as, lack of prior SEC trial experiei^; failure' to demonstrate that be was able 
to effectively work with his peers; and the fact that he had not practiced law in several years. 

11. Vacancy Announceineni fffo. 03-208-DC 

Marc Fagd, SFDO Brandh Chief and membci' of the biting coimnittee, stated that he 
reviewed all the forwarded applicarions.and determined that Jhu Choi, a fonner SFDO 
employee, possessed superior qualifications and luofessional experience. Fagel further indicated 
that because he and the selecting official, Robert Mitchell, knew the selectee well, they decided 
mn to interview her. According to the Agency, the SEC has no record that Complainant applied 
for the posirion. 
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12. Vacancy Aaneimcement No. 03-2S1-DC 

The PRO Associate Re^ocal Dnectois did oot interview Comphin^t for the position. 

Lee stated that Complainant was not interviewed because duiing his interview for anoth«r PRO 
position he “^ed unequivocally that Ik was not interested” in the position in question and that 
“be did not wish to be considered for it." ROI, Tabs f-12 at 16-24,27-30. Accordtag to Lee, 
because of Complainant’s lack of inleiest in woridng in tite Los Angeles office and In mentoring . 
less experienced attorneys, be concluded ttiat Complainant was not a good match for ibe Los 
Angeles office and for the position in question. 

13. Vacam^ AnnOnncement No. 04-676-DP 

Perkiiis, Human Resources Spedaiist, stated that Complainant was not ineluded In the 
certfficate of minimally qualified applicants because he did not possess the required intemationa] 
sdwities experienoe. Perkins fiirth^ stated that Complainant’s qm^cation stated that he had' 
“litde, but some actual experience m wm-king international law.” ROI, Tab F-21 A; F-21D. 
Moreover, the seleetee, Su Ping Lu, had exterrsive intemationa] law and securities experience. 

.14. The San Francisco District Office Position 

Judith Anderson, Senior Special Counsel with the SFDO, stated that the SFDO did not 
advatise any SK-14 attorney positions durmg tiie time period in question. Anderson stated that 
the position advertised during the time period in questim was an SK-13 miinney position tiiat 
was advertised in Ibe local newspaper arid that tiK.Legal Center copied it to its wd>Site. 

Andersoii ejqrlained that thoe is a different hiring procedure for positions below the SK-14 level, 
and that it is less formal. Anderson also stated that the Agency does not have’ any records of 
Complainant’s application for the position in questioa 
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15. The Northeast Kegidoal OfBce 

Bennett Ellenbt^en, member of tbe interview panel, stated tliat Campteimiiit was 
.considered to be qualified for the portion and that his interww was generally .positive. 
EUenbogen also indicated tint Complainant’s qualifications were not as outstanding as those of 
the other candidates. Bllenbogen staled that he had some hesitatioD in recommending 
Compi^ant for die position, but not strong enough to have opposed extending an offer. 

Leslie Kazoo, member of (he interview panel, attested diat with reflect to selecting 
Complainmit she was “on the fence.” ROl,F-30B. Kazon described Complainant as an 
experisksd litigatdr; smart, effective and results oriented. Kazon, however, was concerned 
about Coraplaioailt’s inerqierience and lack of knowledge of seourities law and “a certain 
California infomiality that might bode ill.” Id. 

16. YacancyABBoancement No. 04-027-DP 

Deborah Peridns, the Specialist who bandied tbe announcement, and leanine Lauth, 
Human Resources Director for Corporate Finance, eiqil^ed that this postihg was canceled on 
February 18, 20(M, prior to lhe February 25, 2004 closing date, becausethe posting’s wording 
was too vague. According to Peikms and Lauth, the selecting official had no knowledge of who 
the applicants were because the rqiplicalitms bad not y^ bemi referred to the selecting official at- 
the time of the cancelltdion. 

PRETEXT 

1 find tfiat Complainant was unable to establi^ that the Agency’s proffered reasrms for 
the nonseiectimis were a pretext for unlawfiil discrimination. In a nonselection case, pretext may 
be demcmslrated where tbe Complainant's qualificadons are riiown to be piainiy superior to those 
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■<jftheselectee(s), 5eefiaaerv. Baflar, 647F^1((37, 1048(10fliGir. 1981). Todoso, 
Cdmplamant would have to show that his education and work experitaice so plainly 
superior to those of the Selected candidates “as to virtoally jwnp off the page and slap us in the 
fece.” Odomv. fron*, 3 F.3d 839 (5* (Sr. 1993). SeeDobsonv. Dep’lofMenor.mbciio. 
01933095 (June 30, 1 994). Conqilainant, however, has ftiled to proffer evidence to show ftat ■ 
his qualifications were clearly superior to those of the selected candidates. In fec^ the record 
shows that Complain^ lacked the securities related erqrerience necessary to perform in most of 
the positioiis in question. In addition^ the record shows thM Complmnant was sot recently . 
involved in litigation Or tried cases several years prior to his application for employing with the- ' 
SEC. Futth 0 rmcae,nniess a candidate can show that he has observably superior qualificatioDS, 
'“Ie)mployers generally have broad discretion to set policies and cany out personnel decisions - 
mri riiouid not be second guessed be a reviewing authority absent evidence of unlawful 
motivation.” TfoWeyv. Dcp'rofKiteranfjfJ^oftvr.BBOCRequestNo. 05950842 {NovembcS' 13, 
1997). 

Complainant avers with respect to the 03-206-DC Trial Attorney portion, that coiAments 
made by the selecting officiah-Komblao. constitute evidence of age based discrimination. 
Complainant alleges that at the interview for the position Komblau stated to him “]y]ou really 
took a different way of getting here.” IR, F-I . Kmnblau attested that he did not recall thrddng 
the comment. The second comment allegedly made by Komblau was where he asked 
Complainant why he did not qrjdy to tire General Counsel’s or Chief Comrsel’s Office. 
Comptrinant argues that tiiis corrrment shows that Komblau was looking for someone yoiuger or 

■ t 

less experienced than Complainant for the position. Lastly, the third comment allegedly made by . 
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Komblau vns after Complainant was hired by the Agmiey. Aceotifing to ComplamaBt, Konblaii 
stated to a fellow staff mmba that mother person appeared to look younger than his/her twimty- 
two years of experience. Comphdnant.aveis that the comment is indicative of Komblau’s 
sensifivity to age. I find that the three commeiMs are not indicative of ^e disoimination. In fact, 
the third cmnment was made after Cotr^lainant was hired by ffie Agency and is totalfy unrelated 
to the hiring for the positkm. Even assummg these bommcnts were indicative of age 
discriminBlion, they are at most isolated or stray comments and are not legally sufficient to show 
pretext See Woythal v. Tex-Tem Corp., 1 12 F.3d 243 (6“ Cb. 1997) (It is msufficirmt to siTOdit 
an infctence of age'^sctiminafion with just peisbnal belief conjee^ and mere specnlatibn.). 

PECISIQN 

Fm- the reasons set forth above, I find that Summmy Judgment is ^jpropnate and that 
Complainant failed to produce evidence that could prove that the Agemy discriminated against 
him. 
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mncEmmsPAKnES. 

xe THE AGENCY; 

mthlnfert»^40)iiMsofra ceMtut(hk4tc isionwdtheheaTintrecoTd.vmatereaf ^edtoissuea 

OmldrikrnHmdneihecQaatabtmitvhe tktrornolvouwHlfttllirimDl&Hatttha decision. You 

should also send a com. of vour ilnal -order to Ibe AdnMstralive Judea. 

X^fbml ordermuslamh rindmVceof tk t cottmliiinaiU's riehtto mwtoUo mt om ceofFedeai 

OBensEotts^aterishitam oimMcaon tn afedaPttldlsliictcourt.thenmi»ofihtoTe agrilefmddiU 

in onmA hmaidt. fhorieh ttereattestthe mmob itmentofcounseland wtih^if eourtcasadrfees. 

md m amilknile Ome Undts &rsueh aoBoU or Unvsmt A com of EBOC Form S TS (N&dee af 
4PPtsl/iEiMm) mml ie omdisd to vom- iUtalordtr, 

if vow final erd^rdoes not fuBv imvlemenl this doetsioit. m>u mwtstmfdlaneeusfr me an aop eal 
ihe Ometof Federal Ooeratiens In accordance with 29 OFJL 1614.403. and o pnenda copy 
of miir mmaa to vow f btal order. See EEOC Monoeeineni Directive 110. November 9. 1999. 
di mttM O, Toif men also cotmiv with the Interim RtHef TeeuWon set forth at 29 C.F.S. 


^ m ag me an ameal with the Commission ’s Office of Fed^ Oneratwns whtn son receive a 
final rado' fiom ageai^ kfoiming you whetber tho agency wfil or not fiiUy inqdeaiaat this 
decision. 29 C.PJR. § 1614.1 lOta). From the time.you receive the agency's final order, you will 
have thirty (30) days to file an appeal. If the agency bils to issue a final Older, you have the righi 
to file your own appeal any time alter the conclusion of the agoicy's (40) day period for i^uing a 
final order. See EK) MD-1 10, 9-3. In either case, please attach a copy of this decision with your 
appeal. 

Do not send your ^;peal to the Administrative Judge. Your appeal must be filed. with the Office of 
Federal Opetafions at the address set forth below, and you must send a copy of your tq[>peal to the 
agracy at the same time that you file it with the Office of Federal Operations. In or attached to your 
appeal to tiie Office of Pedeid Operatiotu, yon must cmtity the date and method by winch you sent 
a copy of youri^greal to the agency. 


mSEXE TO FILE AN APPEAL: 

All appeals to tire Commission must be filed by mail, hand delivcty or fecsimile. 
BY MAIL: 

Director, Office ofFederal Opmations 
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Equal Employment Opportunity Conunission 
P.O.Box 19848 
Wa^ngton, D.C. 20036 

BY PERSONAL DELIVERY: 

Director, (Mfice of Federal Opar^’ons 
Equal ^ployment Opportunity ComraissioD . 

1.801 L Street, NW 
Washington, D.e.20S07 

B YF A CS MLg; 

Number (202) 663-7(G2 

. Fatstmtlf trans^ssions of more than ten ( 16 ) pages will not be accepted. 

Q OMFy ANOE WTi m F U N A LA CT QN 

Pursuantto 29 C.F.R. § 1614.304, an agency’sfina] action that has not been the sufejec^ofmEgip^ 
to the (^nuni^on or a civil action is binding on the agmey. If the wmplabiant believes thm the 
agency has failed to comply with the terms of this decraon, the complainant sb^ notify the agency’s 
Director, in writing, of the alleged noncmnpliance within 30 d^s of when the complainant 
-knewtH'^ionldhavelanrwnrof'ttietdleged'noncompliance: -TheageneysbaHresolve'dieiDatrerand 
respond to the complainant in writing. If the agenCy has not responded to the complainant, in 
writing, or if the complainant is not satisfied with the agency 's attempt to resolve the matter, the 
complainant may appeai'to the Commission fora determination of whe^rthe agency has cmnplied 
with the terms of its final actioa The complainant may file such art appeal 35 days after serving the 
agency with the allegations of non-compliance, but must file an appetd within 30'days of receiving 
the agency ’sdetermination. A copy of the appeal must be served on ite ageiu^, andtbe agemy may 
submit a response to the Commissicm within 30 days of receiving the notice of a]q)eai. 
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSH)N 
WASHINOTON FIELD OFFICE 
1 801 L S^, N.W., Suite lOfr 
Washington, D.C. 20507 


Gary Aguiire, 

Complainant, 


Williaan H. Donaldson, Chainnan, 

U,S. SmueMcs and Exchange ContiraissioD, ) 

) 

Agency. ) 

: , , ) 



^OC No. WO-20O5-Ofl413X 
Agency No. 155120631-48 

Date: June 14, 2006 


ORDER ENTERING JUDGMENT 


For the reasons set forth in the enclosed Decision dated June 14, 2006, judgment in jbi 
above-captiooed matter is hereby eirtered. A Notice To The Parties explaining their :qg)eal rights 
is attached. 


This ofiBee is also enclosing a copy of the hearing record for the Agency and a copy of the 
transcr^t for complainant and/or his/her representative. 

'niis ofGce will bold the report of investigation and the complaint file for sixty days, during 
■Hdiioh time the Agency may arrange for their retrieval. If we do not hear from the Agency .within 
sixty days, we will destroy our copy of these materials. 


For theCoiriraission; 



Enclosures 
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CERTOICATE Of SmVJCE 

For timeliness purposes, it sM be presumed that die parlies received the forcing docmn&ts 
witbln five (5) mdeiidar diQrs after the date were sent via first class mul. I certify (hat on fyoe 
14, 200$, the fot^oii^ doraiments were sent Wo first class mail to Qie following: 

OanyT.Agmire 
1528 Corcoran St., N.W. 

Washington, D.C. 20009 

Juanita C. Hanaudez 
OflBce of CJenoal Counsel 
Securities and Exchange Commission 
100 F Street, NJB. 

Washington, D.C. 20549-9612 

Deborah BalduccM, Director 
EEO Office ■ 

US. Securities and Exchange Coiiunission 
100 F Street, NE 
WasUngtoB. DC 20549-0212 
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Case No.: HO-09818 


SEC DIVISION OF ENFORCEMENT 
Case Closing R port 

Casa Name: ELITE INFORMATION GROUP. INC. 


Run on 11^0/2006 


The undersized has been designat d by the Director of the Divisicw^ of EnfOTcement to exercise del^ated autoority to 
terminate and close all investigations audiorized by the Commis^on pursuant to Section 20 the Securities A<^ of 1933 115 
U.S.C. 77t], Section 21 of the Securiti^ Exchange Act of 1934 ^15 U.S.C. 78u], Section 18 of the Public UtH'ity Holding 
Company Act of 1935 (15 U.S.C. 79rJ. S^on 42 of the Investment Company Act 1940 115 U.S.C. 80a-41J, and section a)9 
of the Investment Advisers Act of 1940 [15 U.S.C. 80b-9]. 


I hereby clos this case, pursuant to delegated authority. 
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SEC DIVISION OF ENFORCEMENT 
Case Closing Recommendation 

Run on 11/30/20{ffi 


Case No.: ^-00818 Case Name: ELITE INFORMATION GROUP, IN 

Case CiMing Reewnmendatfon Narrative: 

PEC2UOT CLOSING MEhK^R^DUM H0*9618 

Inve^atkm a number of pcMer^al fedeial securities taw viotatloos by hedge ^md adviser F^quot Capital 

Mvtagemenl {Teguof)- In Januwy ^}QS, the staff oMair^ a fonnal order of investigatlort from the Commt^on. authorizkig 
the staff to Issue sul^>o<H>a$ for dotajnnents end wMness ^timony. Thereafter, the staff Issued more than 100 5Ubpoer>«» 
requesting documents and took the testimony of 19 individuals (1). The staff ^so made numeous informal document 
requests. Interviewed In^vidu^s, artd participated in hvo pRrfter sessions wl^ the Federtf Bureau <4 Investigrrtlon and die 
office of d» U.S. Atkirney for the Swtiiem District of New Ywk (’Southcsn Otsbict*). The potential vietiatlons invest^ated 
break dovwt into three categories: 1) poterrHal In^der trading by Pequot in a number of securities. Including Gwerai 

Elecliic fCE’). Hetter Finwidrti (’HNlei*), Microsoft Corporatton (’Microeofl*), As&aZeneca PLS TAstra*) and Par 
Pharmaceuticals fFar*): 2} pc^tenliai to^der trading ^>easi of PIPE offerings: arto 3} pcMential markat msilpulaticto. Each is 
addressed below. 

1) Insicier Trading 

A.O Trading ahwd of the 6£ BCquisitton of Heiler 

Baci^Txind: On duly 30, 2001 , ii wss puUicly announced that GE had acquired Heller, causing a sharp rise in toe stock price 
of H^ler and a sm^ decline in the siock price ol GE. Pequot began accumulating HeDer common stodt on Monday July 2, 
2001 (2} and started seUing shcxt QE stock on Ju^ 25, 2001. By dosing out these positions after the merger announcement, 
Pequ^ reaUzed a |»Dfil nearly $17 rnSUon on Heller end appn^mateiy $1.9 million on GE (3). 

In May 2705, Artota' 8»Ttoeig, the head of Pequot and the iniSvtdual responsible for mating the trading decisions In both 
Heitor and GE sto^ lititi^ly testified to the staff Iti^ he did not rememb^ why he deckled to make the trades, but in 
subsequent testimony he referred to publicly BvwlBtiie information about Heifer at the time he made 0>e trades as the basis tor 
pladng the Hsier kades. HcNrever, Samb^ acknowledged he was unsure iMvethsr he had actualiy seen tNs information 
before made the trades. 

investigatory Sleps: Owing the summer of 2005, the Investigation focused on Aether John Made, who had a personal 
relationsNp wlih Sambarg, as well as a number of business retofionehips with Pequot ( 4 }, provided Sambe^ with Inside 
informaticn rbout tiie merger Wiesd of toe pitoUc announcement. Emails indicate that Mack and Samberg often 
communicated durir^ IMs time and suggest that Made spoke by telephone vrflh Samberg about a potential invasbnent Uia 
r^rt of Frkk^. June 29. 2001, the business day before Pe<toot began purchasing Heitor, but that toe oortversation related to 
an ura^atod ncrHtobflc company. CredI Suisse First Boston sn Investment banking firm and an adviser to Heitor in 

the oansadkm, hired Mack ss its CEO on July ,12, 2001. ten days after Pequot began to buy Heller stock. However, counsel 
for CSFB advised toe staff that the CFO of CS^ who met with Mack before Mad( Joined CSPB did not have deal Information 
on specific pending dads on which CSPB was workir^. In addition, unlti l<torch 2001, Mack had been the CEO of Morgan 
Stanley Inc-, ^<to advieed GE on Ihe transaction, but records the staff obtdned show that Morgan Stanley's first contact with 
GE regarding a potential transaction with Heitor occurred in April 2001 . attef Mack had alieMiy toft the firm. 

By Novwnbw^ 2005. having taken the testimony of Samberg twice, interviewed Sambarg's former partner, and obtained email, 
chronoto^^ss, documents, and kdbrmation regarding Madi from several sources, inciuding CSFB. Mo^an Stanley, and 
Pequot, the siaff had found no evidence that Mack had any Information about toe merger before he Joined CSFB on July 12. 

Starting in September 2005, toe staff focused on Identifying other potential tippera who could have provided Samberg 
information abotft the GE^^Ier transaction. The staff reviewed Samberg's calendw to identify who he met with at the time of 
Pequot's trading. The siaff also obtained from Pequot a list of pertoie hired in 2001 avid idenUfled several peopis on that list 
who had connections with GE. Heller, or broker dealers invofved in toe merger. The staff also reviewed toe emails obtained 
fron Pequot to Identify other potential tippers. The staff then crxnpHed information .^ut each person Idenllfied. Including 
seardilng for reisvsit documents in Ihe database of emdils provkM Pequot. 

When this research was complete, toe staff evaluated whether to lake the testimony of any of these potential tippers. The 
staff determtood that wt^ it had Identified peo^ wtto significant connections to P^uot or Samberg or both, there was no 
evkiwice ^t any kriew about the mergm in advance of Its public announoement. Cmiv^eiy. those who knew about the de^ 
did not have su^tont erniedton to Pequoi artd/or cxmtacl with Samberg or Pequrd during the reievani time period. Thus, the 
st^ had identified a l^ge number of poterkial tippers, but no likely tippers. Without any evidence suggesting that any of these 
peo(:to were the t^toar, toe staff decided taking any of toeir testimony woitid not be fiulifij. At this same time, ceound 
December 2005, ihe focus of the Insider trading case shifted to Microsoft, where It remaned until June 2006. 

Begimtiiig in June 2006, the staff considered whether to take any additional investl^tory st^ regarding the GE/HeHer 
tia&ng. Utttnia^. the staff tocA the testimony of sU witnesses, and received documents requested by subpoena from each. 
On July 27. ^J06, the staff took toe lesltowiy of two CSFB employees, a termer CFO and a company lawyer, who were both 
nvn^d to recrutong Mack. Both denied knowing about toe merger before it was pubtiefy announced, let atone telling Mack 
anything about it. and the d«umentary evWwice did not contradict their denWs. On Aujpai 1 , 2006, the staff took the 
te^TKtoy of Mack. Mack dented knowing ^out toe merger before he became CSFB's CEO in mkUuty 2001 and denied 
having any dlscusstons vato Samberg or fuiyone eiss at Pequ<^ about the merger before it was announced. He further denied 
having discussions with anyaie at Mof^ Stanley in 2001 about GE. Heiler. or toe GE merger with Heller. On August 17, 
2005, ihe staff took toe le^rnony of the head trader at Pequot vtoo executed the trades In boto Heller and GE at Santoarg's 
directitto. The head trader testified that he did nol rec^l anything about the trades but that the size of toe investment to HeBer 
was not unusual. On SejitonW 7, 2006. the staff to<* the testimony of toe head frader’s assistant at Pequot at toe ftne of 
toe Iransactlwis- TTis assistant testified toai Ms role at Pequot was largely adminiskative at that time, and he could not 
remember any Involvement in tN GE/Heller trading. Cto September 8. 2006. toe staff took the testimony of an analyst at a 
brokerage firm who provided analysi coverage on HeBer during toe r^vant time period, appeared to have met vMto Pequot in 
June 2001 sh^ before Sanbsg started buying HeBer, and went to work at Pequol in early 2002. The analy^ denied having 
any inside inhumation about toe merger transaction before it was announced and we have found no evidence to the contrary. 
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Mor»over, althou^ he was scheihded !o meet PsqucM In June 2001 . it appears ftom the analyst's personal c^fkIw and 
testimony that meeting wm cwtctf led. 

O^dusion: The st^ has been unable to ikKi wiy evidence that F^quot had Inlcrmatlon re^nilng the btMween 
and Heller beTore the merger was publiciy wtnounced, much less that anyone t^jped Pequ^ or Samb^ about dw m^j^er m 
advance of ibi cumouncament. The staffs InvesiigedioR foimd that it Is extremely uttHkely that ^iped Samb^ the 
merger between and Hdter. ha^ found no evidence Oiat Mack knew about the mergw^ b^e Sanr^rg started 

piffchsdng Heifer stock. Morecwer, emails Samberg sent evidence that Samberg did not evm know about Mack ^ning C^B 
uotH it was pdjlidy announced (5). It Is urriltely diet Mack told Samberg about confidential infnmattot about the meiger 
if he learr^ it in c(»mect!cx) with recruited by CSFB, without revealmg his impending emdoymwiL 

Th^ is addidw>^ sviitorce that casts doubt on the possIbPity that Pequot traded on the basis of non-p^ic Ir^iformation in 
regard to its In GE and HeHer. Aith^jgh Pequd made a substarklal profit purchasing Heller ahead of the aruxxmced 
merger, the size of its position tn HeBar wes not atyii^l for Pequot and F^quoi purchased oth»^ financial stocks aitxmd 
the same time as the Haler iwn^^ases, dearly foiic^ng tiw financial sector, not ^ Heler (7). MtKBov«r, accordtrig to Its 
tradk^ records, during Pequot shorted GE stock on several different occasions (8). 

B-OTrading in Mioosoft 

Background: In April 28Q1, Oavfd Zitidia, a Microsoft err^oyee. went to work as an wralyst at Pequot Even before he 
officterily started work » Pequck, Zilkha started provtiftig Bamberg wtft) IhformatloR about Microsoft by email, induding 
informetiion attributed to Mtcrosoft en^yees (9). Around the same time, Sarr&ierg staned buy^ Mfcrosoft options, wtvch 
kicreased in |xice throughout tiris In e^ls from UUs tima. Samberg repeatedly gave Zilcha credit for profits Pequot 
made in IriKfing Mfcrcnoft. but did not idcmtify the specific profits or trades. 

Inv^^oiy Steps: Betiding in June 2005, and continuing thereafter, the staff provided the Soutiiem District wfm 
ir^xmation about Pequot's trading in Microsoft, in the fall of 2005, the FBI located Ziiid>3 and intervlenved him twice. On 
December 14. ^>05 staff paitldpated m a proffer session with the Southern Oistdct with Zilkha. ZiUdw proffered ti«t he 
had obtained mtormatkm from fiAcrosoft em^Hoyees and provided ft to Samberg. but did not bdieve the information wes aith^ 
maf«tai or tronRdentfal. 

On January 23. 2006. the st^ took Samberg's testimony regarding the Microsoft trading. SanftMrg testified that he could not 
remember ^y he placed the trades, downplayed Zllkha's role in his trading, and denied receiving any material norvpuUlc 
Informaikm cono^ryng Microsoft. On Febroary 10, 2006, uie staff conducted a second joint pro^ the Southern Dl^nct 
with 2ykha. Bildia pr^ered the names of the MtorosofI employees he believed provided him with information in 2001. 

Also during this time, foe staff reviewed the results of subpoenas Issued to Zikha and Microsoft. 

By March 2006. the staff had focused on two pieces of infwmation Zilcha provided to Samberg by email. The first email, 
dated April 17, 2001 , stated foal a Microscrft emptoyee had told Zikha. a f^ days before a Mcrosoft ean^igs announcemerU, 
bofo that the controller for one of Microsoft's divfoions was more "relaxed* about earrtings than In previous quarters and that 
this irtipimstkm suggested the earnings news woUd be positive. Two days later, on Apdl 19, Samberg purchased Microsoft 
call ^fons wfo sold ihoi\ Microsoft put optiw. Later th^ day and after the m^et close, Microsoft announced that its 
earnings had ^niflcantly exceeded analysis' expectations. The follow^ day. Afxti 20. Pequot sold its caH options cfosed 
out Its short position in the put options, realizing a profit of appronmately (1.6 million The second email, dated April 27. 2001 . 
staled that a Mcrosoft emfrioyee had told ZHkha that a rumor regardirtg a detay fo the release of a Microsoft prodiKt was 
untrue. The next tradfog day, April 30, Samberg purchased can options In Mcrosoft. Two days later, May 2, Microsoft stock 
rose and Pequot sold the purchased options, reaitang a profit of approximately $530,000. 

the staff Interviewed by telephone the person Zilkha idertiifled as the source of the first lip. but she denied even knowing 
2lidia, and told the staff she would never have told anyone that type of Informatiorv. The FBI vras unable to locate the alleged 
soinoe of the seccmd tip, who had left Microsoft and was believed to be living In Bia^i. The staff interviewed two other 
Microsoft employees Identified by ZHkha as his sources tor ofoer Information he provided to Samberg around the time Pequot 
traded fo Micros^, and both categorically denied providing him with any information. At the end of Mvch, the staff obtained 
four monfo tiling agreements from PequM, Samberg and Zilkha. 

The tolk^ agreement applied to ait matters under investigation, fockiding the Aticroeoft transactions. 

In 2006 the sfoff learned more about the product delay that was the subject of the second tip. First, the staff learned that 
other events, not raiated to foe ixoduct delay rumor, caused a sharp Increase in MaosofTs share price a few days after ZHkha 
provided the fotormatton to S«nb^g. Mcxeovw^. foe staff learned that infonnation reievarti to bofo the eaminge 
ennouncemeni arki foe fxoduci delay had been provided to Pequot try Goldman Sachs (’Goldman’} in advance of Goldman 
pubiishfog die inf^mation and before ^quofs trades. To examine whether Goldman's actions were themselves improper, 
the staff (fotained fofomiatton fr^ Ooldnian arfo in eady Jurve took the testimony of two Goldman employees. Both told the 
stoff that during fois time th^ regular^ provided rmearch Information to Grfidman cusftxners in advwice of publlsixng if^ 

InftHmMkm, and ti»t Goldman potii^ m^iclify flowed this practice. 

CcxKtusion: While the emvails from Sarfoerg praising ZHkha for Ns work on McidsoR suggest that Samberg may have used 
inftxm^lcn from ZHkha to trade In MicroscA i^iions, foere Is Insufficient evidervce to bring a case based on fois conduct. The 
sfoff could orfiy tdenUfy two tips that were retaled to profitable trading by Pequot In Mcrosoft. The first, the Information ^ul a 
contiofier being relaxed Is vague, am the sieged source denies providing foe infonnation to ZBkha Mcxeover, foe Irff^mstkxi 
Pequot received from GcHdman arourxi the same time as Zilkha's tip about the same earrings announcement gives Samberg 
a justification for Ns trarfing. The second, foe informatics about the product d^y. did not dHve the rise in Microsoft's stock 
price. Finally, tie staff delenmfoed there was nofomg illegal about Goldman giving its ckents. including Pequot. information if 
developed jniem^ly, before foat Infixmatton was publicty cfisseminated. 
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oC-ATrading In AstraZaneca and Par Rtarmacaullcai 

Badtg^nd: 'nw stsdf also investigated Pequot's trading In AstraZeneca (*AsV8*) and P» Phamtacoiticat (Tar'). On 
Odober 11. 2002. a federal district cchkI is»jed an opin^ ui^oldng patmts of /^trs and declaring Uiat Par infrir^ed i^n 
these patwtts. ewt deciston catis«i the shares of Mba to btciease in prtce t^ 12% and the stores of Pm to decrease in 
l^tce by 21%. The s^Ts initjel inquiry Into dn trading trtoicated tturi itftortly before the court aviounced Its decision, Peguot 
reversed its traefing pattern in both sU^ks. 

inve^getory Steps; The staff learned Oiat Southern CMstrlct had conducted an investigation regaidbig whetoer a judici^ 
law cieilt had ieakad the outenne of the patent case. That bivestigatlon had ended because the Southern strict was latable 
to identic »iyone who proffted from toe tip or ^lethw^ toere even was a dp. The staff reviewed the formal written statement 
jxepaied by the F^t iiom that inves^gation and reviewed Pequol emaSs txit was un^le to Itod any Ib^ between Pequot and 
the pec^ Intarvlawed in that toveeti^tion. 

In Noverrtoer ^KI5, toe st^ examined Paquot's tradk^ records and determined that toe staff's iniflal im^iiry presented an 
iTKtompiete and rrd^eadirtg picture of Pequr^s trading In toe stores of Astra and Par. Afthough from August 23, 2002 Ovi^^ 
SefHernber 25, 2002, Pequot did reverse a signiflear^ portion (^^xlmatoly $18 miliion) of a tftort posIHon it had estaMIshed 
in Asba. Pequot was adding to its positton in Par durtrig p«t of the same time period (September 6 through September 11), 
purttoastog appronmately 200,000 stores of Par common tor epproximately $4.0 mHllon. Pequot did not be^n to reverse its 
kmg position In Pm untH Septomber 27. 2002, alter it had siopp^ reversing Its Astra short position. Moreover, on Ocl^r 11. 
20^, the d^e the court de^on was made pubfe. Pequol still held a long positiw In Par (ctose to $2 mffiion) and a sl^ffcant 
{x>sibcin In Astra (more than $5 mHion) (10). Both of ihese positions proved to be lodng positions and ft would hews 
made no aconi^tc sense to m^ntaln eitoer of them if Pequol had inside intornvNion regardtog the upcommg dectsicm in toe 
patent case. Fir^, durtog 2002, horn Fi^reary on. Per^nt traded in and out of Par aid Astra. 

Conck^lon; It seams unlik^ that Pequot had in^e Information about the court daciskm because it made investment 
declstons emtrary to that Inli^atlon in the weeits leading up to the dectston. Aoconffngiy, we stopped pursuing this aspect of 
the investigation. 

2) GPriv8ts Investments in Pubtic Equities (“PIPES*) 

SacKgiound; This aspect of the InvestigaUon concerned potent!^ Insider trading by Pequot in toe common stock of 

Issutog PIPES ahead of toe pubBc anivMncemant of tin PIPES. The {^Ic announcemarTi of a PIPE often 
cKisce the price of Issuer's ^ck price to ftfi, m^ng K advantageous to sell short toe stock d cwnpanies vtoo Issue PIPE 
seosities bef^ the bansaciions ae pUiHcly announced. Such trading may vkfaie the law agalnsl Insider tradtog. The 
Pequot PIPE investigation was Initially open^hy ihe SEC'S Nortoeasi Pegioiial Office (*NERO') but during the fall erf 2003 
transferred to toe Washington office iof effici«icy pupoees. 

Investigatory Steps: inttiaify. the staff evaluated and reviewed PequoTs response to a subpoena Issued by NERO v4th respect 
to Pequot's PIPE trartsactlons. The staff toen examined Pequofs trarting activtiy In 101 PIPE transactions over a four year 
pericxl beginnirg In 2001 . The staff specfflcalty examined Pequot's trading data to detennlrte whether Pequot sold short prior 
to Ihe public announcement of any PIPE it purchased. Of the 101 PIPES purchased by Pequot, the staff found toai Pequot 
shorted ahead of the public announcements of 11, but toe stock prices fbrSoftoell^nol dedne materiatty after the 
announcemants of the PIPE. For the three remaining Issuers. P^uot sold dioit the issuer ahead of the pubSc announcement 
but In 8A three cases its short seStog actfvliy occurred more than seven weeks before the PIPE was publicly ennounced. This 
would make it difficult to show toat the short selfirtg was based on material noitoubllc Information conceminig toe PIPE offering, 
toe trading having occurred so far in advance of the public announcement of the offering (11). 

Conclusion: Because the staff was unabfe to And tostances where Pequot short soki shares within seven weeks, ahead of a 
pirf}|ic anrxxmcement of a PIPE offering in which they participated In and In whtdi there was a material dedtoe In toe share 
phee of the tssu^*. toe staff stopped pursuing INs aspect of the investigation. 

3) nMarket Manipulation 

BackgrcHtnd: During toe fall of 2005 toe staff began to closely evaluate two septate but similar trading practices wtgaged in 
by Pequot The first Invdred Pequofs selling shares it received in numerous InKai public offerings HPOs*) and 
simultaneausiy purchasing the same number of shares soon after toe shares began trading to toe open market. This trading 
suggested that Pequot may ftove engaged to a manipulative iredtog practice because it appamed as if the trades did not 
involve a charts in benefidai ownership (wash salesXl2). The second Involved Pequot executing an agency cross bade, 
one side of which was a short sale and toe otoer side was a purchase of the same security. The shorl sale and the buy ware 
for the same number of shares and price and were executed simttiterwously- trade was reported as an agency cross; 
however, the Pequol trade blotter shows toat toe same Pequot tonds executed both the safes toe purchases, caudng no 
Ghcmge to twnefici^ ownership. Agato Ihte trading was suggestive of maniputative trading. 
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Investiga^ Steps: The staff requested a written expivtation from Pequot regarding th^r wash sale trading and 

6t^ a feUcK^up sid^>oena to Pequot ter additional intormation on the tradirrg practi^ eftsr receMng Pequofs explMietion. 

prwided an aidens^ve written re^iorBe exf^Ni^ that its tredteg occurred to tfensfer benelicM ownership of the 
stocks acquired ir> iPOs from one class of tend temtors (those el^ible to partic^iale in the {^terir^) to another class ol 
kwestors (those ineUglble to parlidpale}. and was ^jedficaily sanctioned under an NASD teterpret^lon. TNs exiitonaSon was 
conslstsnt with Samterg’s testimony omening this practice. The staff than reviewed Perpj^ si^^Kuting documentation 
aiKf certirications concentir^ Peque^ compliance tiw rule and teund that the documentation was consistent vrith 
Peepio^ assertion that It vms transferring benefidat ownersNp of the securities ffom one of investors to another. 

The steiff met seve^ times with staff fnmi tire CXvidon of Market Regulation CMaiket Reguittilon*} ewreeming whetiier 
Pequofs i^ency cr^ bodes violaied tiw feder^ secwttles laws. Marktf Reguialton recomn’^r^ed thtti the staff ^ 
evalu^ ttw madeet Impact from Pequofs cross trac^ (13). The staff then analyzed the market impact ffom Pequofs cross 
trading activity te 92 securities -5 New York $todcExci^f^ issuers: 7 Americarr Stock Exchange issuers; 22 Nasdaq 
Nation^ Marl^ System issuers; 29 Nasdaq Sma^ Cap issuers; and 29 Over tiw Cotmier BuHetin Board issuers ~ and feund 
that th^ was no iri^ficam impact on bc^ the maiket price aru) voteme for any of die stocks by the ooss batting activity, 
nuking it cHfRodt to proire m«ket man^latlon by ^uot. 

Contusion: Per the reasons discussed above, the staff did not pursue further the m^ei manlputatltm aspects of tee 
investlgaticm. 

There are presently outstanding POIA requests for this matter. In addition there was a denial of a request on November 1 . 
2006. 

AH flies related to the case have been retained. 

T^minatiwi letters are ^>proprlate In titis case and wifl be sent to Pequot Cental Maneigement. Arthur Samberg, and doNt 
Mack. 

The BfVich Chref, fteb«t B. Hansrm aid the Assistant Director, Mark Kreiiman, have reviewed and approved tNs term. 


Footnotes; 

(1) Pequot alone matte avrtabie ap^xtmately 19.8 mtflion pages of eteetFonic^ail and produced 181,800 pages of hard 
copy do^mente. The staff teso issu^ nunwrous document sidipoenas to broker dealers, Isstwrs, individuais. and swvice 
pn^ders. The hard copy documents cotiec^ed (n tiie mveetigalion fill appronmateiy 96 banker boxes. 

(2) Pequofs bm^erage firm used the name 'Indim Capital Menagement* in Ils telemsi system to refer to these trades. 
Pequot employees were not aware that this was done, end neither Pequot nor the broken^ Arm where the trades were 
placed was able to provide any explanation ae to why the trades wwe not pla^ using the Pequoi name. The staff did not 
discover any reason for the use of (Ns name, nor, since the name was used intematiy by the b^erage firm, any advantage 
Ftequot derived from Its use. 

(3) Pequot cloeed out Its G£ short position approximately two weeks ^er the merg^ armouncemenL Had H dosed out the 
position the day after the margw announcem^ Its profit cn the GE trades wodd have been af^ioximatBiy $900,0(X). 

(4) Mack, his wife, axt a foundation Mack controlled made significant investmems In a number of Pequot funds. Mack so 
psrtidpated with Pequot in at least bMO private company tnvestmenls bi 2001. 

(Si Simileriy. emeil traffic between Samberg and his evidences that Samberg did not know that Mack was goteg to resign 
Morgan Stanley until after tee resigratten was pubRcty announced in denuery 2001. Approximately two months after the 
public announcement. Mack offtcMy left Morgan Stanley. 

(8) Pequert has pvNicty stated that during the period of the staffs review, H corxiucted over 1 36,000 trades. Moreover, the 
^e of tiie portion Pequot accumdated In H^ler was equal to approximaiefy one and a hatf peroerti of the total assets 
Swnberg traded in 2001. Pequot recorde reflect that in 2001 Pequot took poeitions in numerous comparties in percentages 
appitMknately equM to or greeter than that amount. 

(7) Foreirer^e, OT July2, 2001, Pequoi purchased 220,800 shares of stock In American Esqiress Inc. On July 11,2001, 
Pequot hed trarfing positions in at least twelve different flnanciet stocks. 

(8) For e)»m|tie, from September 26 through October 5. 2001. Pequot estabSshed a short position in GE of approximately 
330mil9on. 

(9) ZHkhe used tne name of only one of these individuals In emails, tee remaining Inttivlduals were only Identified by their 
generic position at Micrxmffi. 

(10) The staff initially betieved that Pequot tetied to list ita hokting of 213.000 Astra shares on its Prxm 13P filed ter the period 
ended 6^>tember 30, 2002. However, Pequoi trading records shew teat Pequoi purchased Astra shares to cover exisUrig 
short positions, tx/t did not in fact own any Astra sham as of September 30, 2002. 

(11) Bet^iuse tee staff rtid not find any instarKes in which Pequot traded cm mataiiai noopublic information ahead of tee PIPE 
o^rin^, it dte not evatuate whether Pequot breached a duty of trust or confidence with respect to its trading ahead of the 
offerings. 

(12) Section 9(aK1)of Exchange Act prehittits certain mwiipuleUvs practices, inciuding wash sales and matched orders, 

transactions are done foi tee purpose of creating tee false or misteadteg ac^rearance of active trading In a security 
listed on a nathmed seomties exchsige. or a false or misleading appearance with reared to the market ter ary surte security. 
Section 9(aX2) proNbite tire man^l^cm d prices of seoirtties listed for tracting on e nationsi exchange, and makes it 
unlawful for a person to er^age in a series of transactions that creates actud or apparent activity or depresses the stock's 
{Mice when done for tea purpose of inducing others to buy or seO tee security. Maniputallve practices under Sectkwi 9(a) also 
vtdate SecliOT 10(b) wid Rule of tiie Ewhange Act for bote exchang^sted securltiee and over-the-counter securlifes. 
To sst^sh a violatkxi d Sections 9{aK1 ) and 9(aK2) spedftc maNpulailve intern must be proven. 

(13) Ttte Supreme Court slated teat marti(xil^lOT 'connotes intentional or wtilful corxtect designed to defraud inveetds by 
controlHngoraftiBdallyaffectingteeprteeof seojiltles.' Emst&Emslv. HortfffekJw, 426U.S. 185, 199 (1876) (emfteasis 
added). 
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Rgpresonteltow 


A. FOIA 

After cMisuttation with FOIA/PA &ench, It determined that the FOIA stahjs of these case Oies is as (Check one): 

Q No FOIA concwns exist as of . 

FOIA request filed on is pending without decision. Categoiy F Matenal vwli be retired «^th balaiwe of fSe. 

FOIA request was denM on li|i{ 0(» Category F Mafetlal wiH be marked to to discarded six years aRer decision date. 
FOIA determination was appealed and decided on . Category F Material vdll to marked to be 


o 

a 


(flscarded six >«ars after deciskm date. 


A\{ etc^^JU Cr' hff^ 

' ‘ ‘ • i . -J— in # ^ --If- g4<fCt 


B. Category E Records w- - i f ' 

Q The files contain no Category E Records. C*s^'** * *‘*^*'*^ . 

A gjpy of the index for aii de^nated Category E (f^cellanaousl Records is attached. * 

C. Termination Letters 
O No termteation letors are required . 

S Termination fetters will be sent to the psriies listed in (he case narrative. 

D. ’ The files relating to this case have bem prepared for disposBion in acccxdance with procedure in the memorandum, 

Dispositkjn of Records Upon the Closing of Cases (August 20. 1993). 

• Except as set fortti, no access requests or protective orders «e outstanding: 


No objecticxi is made to eventual destruction of the files. (Consult with the Office of CN^ Counsel concerrting designatiCHi of 
any case ffies fOr Arclwai retmtion}. 


Based on the representations made above, the undersigned recoinmend(s) the closing of this case. 
Signatures: 
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Testimony of 
John P. Wood 
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Tuesday, December 5, 2006 


Mr. Chairman, Ranking Member Leahy, and Members of the Committee on the 
Judiciary: 

I want to thank the Judiciary Committee and Chairman Specter for inviting me to submit 
testimony for this important hearing, “Examining Enforcement of Criminal Insider 
Trading and Hedge Fund Activity." My name is John B. Wood, and I’m the Chief 
Executive Officer and Chairman of the Board of Telos Corporation, a government 
security solutions provider headquartered in Ashbum, Virginia. 

To begin, let me say that hedge funds serve an important function in the national and 
global economy. In various capital markets, they act as a stabilizing force as providers of 
liquidity and absorbers of risk. They provide a rewarding channel of investment for those 
able to afford the risk of backing ventures such as those typically offered by hedge funds. 
Risk and speculation lie at the heart of the American free enterprise system, and I firmly 
believe that those who undertake such risk should be rewarded in kind. Even today's so- 
called “activisf’ hedge funds, when operated with integrity, can be helpful in ensuring 
effective management and proper corporate governance. 

Yet, as recent reports have demonstrated, there is an increasing need for the effective 
enforcement of prohibitions against insider trading and other potential abu.ses of private, 
unregulated equity markets. The Committee and its staff are to be commended for their 
efforts to produce draft legislation that attempts to ensure enforcement of the laws against 
unlawful insider trading and safeguarding the interests of individual and institutional 
investors. The staff draft certainly reflects the goal of ensuring the integrity of the 
securities markets and investors, and highlights the need for hedge funds to create and 
enforce effective compliance programs. 

Before 1 offer my comments on ^y particular provision of the staff draft, I think it would 
be helpful to share some history concerning my own company’s dealings with rogue 
hedge funds. As background, before coming to Telos, 1 was a Wall Street investor. So I 
not only understand the world of speculative investment, I fully support and defend it. 

But like the “corporate raiders” of the 1980s, today’s so-called “activist” hedge funds are 
threatening to disrupt an efficient marketplace in which properly managed enterprises 
conduct business. 
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A recent article in Financial Times quotes Michael Klein, head of global banking at 
Citigroup, as saying that "some activists are actually mimicking the ways of the old 
corporate raiders, forcing short-term return of capital without creating long-term value." 
Hedge funds themselves are becoming aware of the problem. One fund president said in 
a business article last September, “I don’t have a problem with managers being 
disagreeable if they know what they’re doing, but just writing a letter for the purpose of 
scaring a company into selling itself doesn’t add value. For activists to be relevant to a 
company and its management, they have to be competent and sensitive to stakeholders 
including customers, employees and vendors.” 

The disastrous potential of such short-term thinking is suggested by a report that was 
released a few months ago. Last fall two professors with NYU’s Stem School of 
Business published a study examining a large sample of hedge fund activism between 
January 1 , 2003 and December 3 1 , 2005. They found that hedge funds have been 
successful in getting management of publicly held companies to acquiesce in their 
demands more than 60 percent of the time. Those demands have included obtaining 
representation on the firm’s board, a change in strategic operations, or compelling the 
sale of the company to another firm — sometimes the hedge fund itself. 

Such results aren’t inherently bad, as long as the hedge funds involved are acting with 
legitimate motives such as increasing shareholder value or spurring under-performing 
companies to improve their operations. But other significant findings from this study 
reveal potentially darker motives of some funds. The study shows that activist hedge 
funds: 

• Do not target weak or poorly managed firms, they go after profitable and healthy 
firms, firms with above-average cash holdings. 

• Earn significantly higher stock returns around the initial 1 3D filing date — as if 
anticipating a short-term boost in value through the saber-rattling that typifies the 
hedge fund 13D. 

• Do not improve the accounting performances of firms in the year after the initial 
purchase - in fact, both earnings per share (EPS) and return on assets (ROA) 
decline in the fiscal year after the activism. 

• Appear to extract cash from the firm through increasing the debt capacity of the 
target firm and paying themselves higher dividends. 

• Achieve their goals by posing a credible threat of a costly proxy fight. 

My company, Telos Corporation, has experienced first-hand the predatory strategies used 
by such hedge funds. Beginning in January 2005 a partnership of investors began buying 
non-voting preferred stock in Telos, and within a few weeks owned 1 3.7 percent of the 
preferred shares. The investors consisted of three hedge funds acting on behalf of other 
investors whose identities have largely remained unknown to Telos management. 
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As I stated earlier, I do not oppose hedge funds as an investment vehicle, nor do we 
oppose what have been characterized as "activist hedge funds." Telos welcomes the 
involvement of any beneficial investor who sincerely desires and actively works for the 
well-being of the company, its shareholders, employees, and customers. 

However, the actions of these particular hedge fund investors suggest, motivations 
inconsistent with the best interests of the company. Indeed, SEC and lawsuit filings fail 
to demonstrate any clear intention on the part of these investors to be engaged in a 
process that augments the value of the company, improves corporate governance, or 
enhances efficiencies or financial performance of the company. Instead, these sorts of 
investors seem willing to engage in actions for short term financial gain, such as litigation 
and proxy battles, that subject companies to staggering costs, lost productivity and 
potentially ruinous consequences for the long term viability of the company. 

In our case, these tactics sap the company’s resources and distract it from its mission of 
delivering IT solutions that empower and protect federal agencies, the armed forces, 
homeland security, and the intelligence community. Telos Corporation has spent 
millions of dollars defending against what it believes to be baseless lawsuits relentlessly 
pursued to leverage short term gain. Nor is Telos the only target of these investors; our 
research has identified numerous companies similarly targeted in recent years by this 
same cabal. 

Ironically, these investors have alleged that Telos management is inimical to shareholder 
value - yet the value of Telos’ public preferred stock (the very class of stock they own) 
validates the successful performance of the company. The public preferred shares have 
grown in value from approximately 25 cents per share in 1989 to a current trading value 
of approximately $ 1 9.00 per share, Indeed, the value of this stock has more than tripled 
since the time these investors bought their initial shares in January 2005, when the stock 
was trading at approximately $5.50 per share. 

From the standpoint of corporate governance and integrity, we at Telos do not even know 
the identities of the investors on whose behalf these activist hedge funds purport to 
operate. Their filings and briefs read like the accusations of a star chamber -- and like the 
defendant in a star-chamber proceeding, we do not really know who our accusers are. 

The Committee is faced with a difficult public policy challenge: how to ensure effective 
enforcement of existing law and protect the integrity of the securities markets and 
investors without imposing burdensome regulations? The staff draft attempts to achieve 
this balance by providing incentives for private citizens to report unlatvful activity; 
tweaking the criminal laws on insider trading; encouraging greater coordination of civil 
and criminal enforcement agencies; and by establishing a self-policing and compliance 
obligation on hedge funds. 

In general, I believe the staff draft strikes a good balance. In particular, Section 6 and its 
proposed compliance and bookkeeping provisions are a novel and useful proposal. 
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Section 6 proposes a self-policing mechanism that requires each hedge fund to establish 
and implement a written code of ethics and compliance program that, among other things, 
will reasonably safeguard and prevent the misuse of material non-public information. I 
would recommend that Section 6 be amended to include a quasi-public disclosure 
component. Specifically, that hedge funds should be required to make available to any 
entity with which that fund has material holdings the following information; the total 
assets of the fund; the total derivatives position of the fund; the balance sheet leverage 
ratio of assets to liabilities for the end of the reporting quarter; and the identity of 
significant investors in the fund. This critical information will help those with whom 
hedge funds are doing business know who it is they ate doing business with. 

I believe we are seeing an increasing number of small companies that are falling into the 
clutches of litigation-driven hedge funds. As I have stated earlier, these do not have to be 
poorly managed, under-performing companies. As the pressure to maintain high returns 
grows, the pressure to return a quick profit at the expense of long-term interests also 
increases. Companies built on the “sweat equity” of employees, intellectual capital, and 
long-term investment in future opportunities will be targeted for looting by parasitic firms 
that carmot survive on their own productive ability. 

In closing, Telos has stood up to the tactics of the excessively activist hedge funds, Yet, it 
has not been easy and it has been a costly proposition for us. There are many other 
companies that, faced with a similar choice and limited resources, have been forced to 
settle. But at what cost to the employees and the long term prospects for these 
companies? In tlie end, it is my hope as a manager and corporate steward that this 
Committee will take action to better arm businesses like mine with basic information 
about the hedge funds that are an increasingly active part of our financial marketplace. 
Giving the public the reforms outlined in the staff draft should better protect legitimate 
businesses, their employees and shareholders, and the communities in which they 
operate. 

Thank you. 
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